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VORWORT

Der erste ,amerikanische* KongreR3 der Gesellschaft fur das Recht der Ostkir-
chen - die vom 20.-26. August 1995 in Holy Cross/Breokline-Boston abgehaltene
Tagung - stand unter dem Generalthema ,Christian Priesthood East and West:
Towards a Convergence?“ Der KongreRbericht und die Grundsatzreferate wurden
bereits in KANON XIIl publiziert. KANON XIV enthalt die Spezialproblemen
gewidmeten Beitrage. Leider fehlt der wichtige Vortrag von Vater Abel Oghlukian
zum Frauendiakonat der armenischen Kirche, da das Manuskript nicht rechtzeitig
bei der Redaktion eingetroffen ist. Es sei aber aufeine einschlagige Publikation des
Referenten verwiesen: The Deconess in the Armenian Church. A Brief Survey (St.
Nerses Armenian Seminary, New Rochelle/N.Y 1994).
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DEMISSION (IIAPAITHEIE) ET ,DETRONEMENT* (EKIITQEIE)
DES EVRQUES:

Une approche historique de la doctrine et de la pratique de 1’ Eglise Orthodoxe

Konstantinos Pits akis, Komotini

Comme le present rapporteur n’est ni theologien ni meme canoniste, mais un
simple historien du droit, il est assez clair, j’espére, que le sujet sera traite large-
ment du point de vue historique: un survol de I'attitude de I’Eglise d’Orient vis-a-
vis de ces deux questions particulidres, & savoir la domission (paraitdsis) et le
Ldetronement* (ekptosis, ekthronisis) d’un 6veque, au cours des periodes byzantine
et post-byzantine dans la doctrine canonique et lajurisprudence. Mais j’essaierai de
prasenter aussi certains aspects contemporains de ce probleme issus de la pratique
de I’Eglise orthodoxe de nos jours: en effet, c’est dans la pratique qu’on peut vrai-
ment constater aujourd’hui, par la force des expdriences et des nécessites commu-
nes, une sorte de convergetice entre I’Orient et I’Occident, cette convergence qui
est le theme central de notre rencontre, parfois independamment de la doctrine
canonique officielle - heureusement ou juste inevitablement, c’est & chacun de le
dire.

La raison principale de traiter ensemble ces deux sujets, la demission et le
detrdnement, est assez evidente: ce sont les deux cas, oll, dans la pratique courante,
un eveque peut etre prive du gouvernement de son diocese et aussi de tout pouvoir
pastoral, administratif et juridictionnel sur son eglise, et meme, en principe, sur
I’Eglise en general sous le Systeme synodal (en termes qui ne sont pas propres a
I’Eglise d’Orient: la potestas regiminis ou iurisdictionis) - mais sans effet quelcon-
que sur sa place dans les ordres et sa dignite episcopale et sur les droits et les
fonctions liturgiques et sacramentels qui en emanent (la potestas ordinis). Mais nos
deux sujets ont quelque chose de commun en plus, qui n’est peut-etre pas 6gale-

ment evident: c’est que ces deux sujets, malgre leur importance et leur presence
frequente dans la vie quotidienne de I’3glise, ne sont pas regles par le droit cano-

nique ,,officiel” de I’Rglise orthodoxe: simplement il n’y existe pas de dispositions

normatives & ce propos. Il y a de la doctrine canonique, de la pratique et de la ju-
risprudence - mais non de legislation.

C’est vrai qu’on invoque souvent & ce propos une piece celebre: la Lettre du
concile d’Ephfcse, troisieme concile oecumenique (431), adressee ,au saint synode
de Pamphylie sur le sujet d’Eustathe, leur ancien metropolitain‘‘; on I’invoque cer-



tainement beaucoup plus souvent en ce qui concerne la demission, mais aussi quel-
quefois au sujet du ,detronement“l. Cette lettre, une partie integrale, parait-il, des
canons d’Ephese dans les collections canoniques orientales, pratiquement son
.canon 9“2 st & ce titre re?ue unanimement dans le corpus officiel des canons de
I’Eglise orthodoxe'l . Mais il s’agit toujours du traitement d’un cas particulier voire
personnel, sans vrai caractere normatif. Elle est tres importante, tros utile aussi,
mais en ce sens, qu’elle est le seul texte de Idgislation conciliaire qui confirme la
possibilite canonique qu’un dveque demissionaire maintienne sa place dans les
ordres et son caractere episcopal, avec le droit d’exercer pleinement sa potestas
ordinis. Gdneralement parlant, sa vraie valeur canonique est d’affirmer qu’un ev-
eque peut garder la dignite dpiscopale et la potestas ordinis apres avoir perdu,
d’une fa?on ou d’une autre, la potestas regiminis, le pouvoir administratif et juri-
dictionnel lie a cet ordre; et que cette possibilite canonique de disjonction des deux
pouvoirs ne contredit pas la rigle fondamentale du droit canonique oriental qui
interdit les ordinations ,libres* ou ,absolues* (apolelymenai cheirotoniai) dans
tous les ordres, et dans I'ordre episcopal - une r&gle applicable sans doute au mo-
ment de I’election ou / et de I'ordination, mais qui ne pourrait pas avoir d’effet
retroactif quant & I’etat cldrical et & la place dans les ordres d’une personne cano-
niqguement ordonnde. La valeur principale du canon d’Ephbse, sa seule valeur en
derniere analyse, est de permettre explicitement cette possibilite canonique. C’est
ddja quelque chose - particuliirement si I’on tient compte de I’attitude des theori-
ciens byzantins qui, nous allons le voir, ont souvent nie cette possibilitd-; mais pas
grand-chose, a vrai dire. Car, au moins & nos yeux, cette possibilite devrait etre
evidente; eile pourrait meme se presenter quasi automatiquement - ce qui s’est deja
passe plus d’une fois meme dans I’Eglise ancienne: par exemple, lorsqu’un eveque

1 En dernierlieu: P.J. PANAGIOTAKQOS, ZuaTnpa tou 'EKKArimaomoO AiKaiou ..., 314 n. |
[infra, n. 197],

2 Voir les nolices historiques: Pavlos MENEVISSOGLOU (Mgr Paul de Suede), ' loropiKi® el-
0aYtOY"l eig roug tcavovag ttk 'OpOodofou 'EKKAgoiag, Stockholm 1990, 223-225; Peter
L'HUILLIER (Mgr Pierre de New York-et-New Jersey, OCA), The Church ofthe Ancient Councils: the
Disciplinary Work of the First Four Ecumenical Councils, Crestwood, N.Y. 1996, 153-154, 170-174.
La numerotation de la teure en tant que ,canon 9", assez courante dans la tradition slave, d’aprfes le ch,
12 de la KormCaja Kniga (voir 1. ZUZEK, Kormfiaja Kniga: Studies on the Chief Code of Russian
Canon Law [= Orientalin Christiana Analecta 168], Rome 1964, 72; Mgr Peter L'HUILLIER, 153, 177
n. 69), et employde aussi par Mgr Nikodim MILAS, Té dKKAnmaariKOv dlxaiov Tflg ' Op0oB6(;ou
'AvaxoAixriq 'EKKAt|oiag (Pravoslavno crkveno pravo = Das Kirchenrecht der morgenléndischcn
Kirche, trad. allemande par A.R.von PESSIC, Zara 1897; Mostar 21905, trad. grecque par M. APOS-
TOLOPOULOS, Athiines 1906, 517 n. 3, 518 n. 8-9, a die rdeemment avanede par Mgr Pavlos ME-
NEVISSOGLOU, ul supra (,,'O kuviv 9%), qui eite aussi des prdeddents dans la tradition canonique
byzantine: Synnpsis/EpiUrne d'fitienne d'3phiise et Symdon le Logotlidte (224 n. 4 et 5; cf. P.
L’HUILLIER, 153, 177 n. 70), Michel Psellos (225 n. 3).

3 Elle fait curieusement ddfaut dans I’ddition P.-P. JOANNOU, Discipline gdndrale antque [=
Pontificia Commissionc per la redazione del Codicc di Diritto Canonico Orientale. Fonti, fase. IX], VI,
Rome (Grottaferrata) 1962, 55-65.



condamne & la deposition (kathairesis) est plus tard pardonne, mais son siege n’est
plus vacant; ou lorsqu’un eveque provenant d’une eglise ou d’un groupe separe,
schismatique ou Iferetique est refu dans la communion de I’Eglise Catholique, dans
I’ordre qu’il possede, mais dans une region ol siege deja un eveque canonique.

Le canon d’Ephuse n’exclut pas la possibilite de demission d’un eveque. Mais
certainement il n’a pas non plus I’intention d’instituer ni de feglementer un ,droit
de demission* pour les eveques et ses conditions, restrictions et consequences
eventuelles. A plus forte raison il n’introduit, en aucun cas, I’obligation d’un ev-
eque de donner sa demission dans certaines circonstances; il ne prevoit pas de cas
ol un eveque serait destitue de I’administration de son diocilse; et il n’etablit cer-
tainement pas une peine canonique particuliere de ,detronement®, par laquelle un
eveque serait prive de I'administration de son diocese (potestas regiminis ou iuris-
dictionis), tout en gardant sa dignife episcopale et les fonctions sacerdotales de son
ordre (potestas ordinis) intactes.

. La Demission

En ce qui concerne la demission des eveques du point de vue orthodoxe,
I’essentiel a deja ete dit dans une etude fondamentale par C. M. Rhalles, Flepl
rrapaiTflaecoq E7noKOirtiiv kcctce to  di'kciiov rijg * Oplodd~ou ' AvaroAiKijc
'EKKXqoiac, Athenes 1911 - une etude qui n’ignore pas du tout aussi la legislation
et la pratique correspondantes de I’Eglise Occidcntale. Un eminent expert, le Pere
Jean Darrouzis, a ecrit en 1966: ,Mais nous avons sur ce sujet une excellente dis-
sertation de K. M. Rhallis ... malgre le titre, c’est une etude de droit compare ol les
notes, qui prennent plus de la moitie des 97 pages, empruntent les exemples aussi
bien & I’Occident qu’en Orient“4. Malgre donc son age I’etude de Rhalles est enco-
re valable5; mais nous disposons aujourd’hui de beaucoup plus d’informations

quant a la pratique byzantine et post-byzantine.

Il paraTt que non seulement dans I’Eglise primitive, lorsque la doctrine sur
I’etat clerical et sa rdglementation se trouvaient encore dans une phase embryonnai-
re, mais aussi dans celle des premiers siecles, on n’avait pas developpe une disci-
pline concrite en ce qui concerne la demission des eveques. C’etait sans doute un
sujet considere, sinon comme indifferent, au moins comme susceptible d’etre laisso

4 J. DARROUZfcS. Documents iruSdits d'eccldsiologie byzantine [= Archives de I’Orient Chre-
tien 10], Paris 1966, 250-251 n. 3; cf. ibid., 52 n. 1.

5 Toujours dans le domaine de la littdrature juridique et canonique grecque contemporaine, voir
aussi un apergu de la question, sommaire mais substantiel, par A P. CHRISTOPH1LOPOULOS,
©ipaxa RuCavrivoO 6KKAr|loiaanKolu SiKatou 6v6ta<p6povTa rflv ouyxpovov irpatortKiiv, Athénes
1957, 39-42 (8§37).



a la conscience et a la discrdtion propre de Peveque lui-meme. Un esprit gbneral de
desapprobation existait deja peut-etre, mais il n’emanait certainement pas d’une
objection ou Opposition specifique: c’etait plutdét une manifestation de la position
de I’Eglise ordinairement ddfavorable vis-a-vis de tout ce qui paraissait anormal,
irregulier, ou simplcment genant ou incommode, de tout ce qui empechait les cho-
ses de suivre leur cours regulier. On peut meme penser qu’en ces temps, ol
Pepiscopat etait tres peu institutionnalise, la demission d’un 6veque pourrait etre
quelquefois regard6e comme un acte hautement louable: ce serait la manifestation
de Phumilite et du desinteressement de I’eveque, la predilection d’une vie spirituel-
le et meditative plutét que du pouvoir, des honneurs et des troubles du monde.
C’est un peu cette attitude mentale contradictoire que I’on rencontre parfois en ce
qui concerne le consentement, voire I’aspiration, a la nomination & Pepiscopat. Oui,
fidelis sermo: si quis episcopatum desiderat bonum opus desiderat (1 Tim 3, 1).
Mais on admire toujours, dans les textes narratifs, ces hommes saints qui, des qu’ils
apprenaient leur election & Pepiscopat, s’effortjaient de disparaitre ou d’eviter, de
toute fa?on possible ou impossible, Pordination, et qui la recevaient finalement par
contrainte, par force ou en fraude. Mais, meme dans ces recits, le saint homme, une
fois ordonne, s'adonne entierement & ses devoirs d’eveque, et reste ordinairement
avec ses ouailles jusqu’a la fin de sa vie.

On sait que le cas le plus celibre de demission d’un eveque dans la periode
patristique est celui de saint Gregoire de Nazianze, qui abdiqua le siege de Con-
stantinople lors du deuxieme concile oecumenique, Constantinople | (381). Le recit
de sa domission est frequemment citd par les canonistes byzantins, ainsi que son
fameux discours de demission, le Syntakterios Logos (Oraison 42: inc. 1Jaq vplv
tcx fjpirepa, w <piXoi noipevec, ...)6. Or, toutes les mentions de la demission de
saint Gregoire par les canonistes byzantins, meme par des canonistes obstinement
opposds & l’eventualite d’un ,droit de demission“7, sont faites dans un esprit
d’approbation, d’admiration et de louanges. Le saint aurait renonco a son eveche
avec un plus grand plaisir que celui qu’eprouvent ordinairement ceux qui sont
nommds & un eveche, en excitant I’admiration des pferes conciliaires; puis il s’est
retird dans son pays natal, pour chercher dans la retraite la phild hesychia, ce qui a
toujours ete sa vraie intention: wq elée tovtovg OopvRovvraQ rév ovvraKTijpiov
avroh; irpoocpiovgoaq Aoyov Kai BaoiXea KadiKETEvoaq airoAvdgvai aitrov,

6 PG 36, 457-493. Sur ce texte voir rdcemment: Chrysostomos TSITER (Mgr Chrysostome
d’Autriche), 'O EuvTCtKTrjpioc AGyoQ rpriyopiou roé NaCiavi*nvoil ... , Mvppri B' OIKOupeviKtig
Euv66ou, |, Thessalonique 1983, 489-504; sur I'’emploi du Syntakterios par les canonistes byzantins, je
me permets de renvoyer a C.G. PITSAKIS, rpnyopioc & ©EoAoyoc ots KeipEva tuv RuCavnviv
KavovoAdyillv, Muripi) 1Ayitov rpriyopiou rod GeoAdyou Kai <Piotiou ApyiErnaKoirtov
KtovoxavTivouTroAetii;, Thessalonique 1994, 135-177, passim (sur la ddmission; 167-168, 174-175).

7 J'emprunte cette expression au P J. DARROUZES [Supra, n. 4], 251-265: c’est le titre qu’il
prete au traitd de Nicdtas d'’Ancyre [infra, n. 22].



EKOgpel twv evravda Kai eig rqv Idlav irapayivEzai ywpav, rqv govxiav
aoTraCopevocf; rov dpoévov psv ezi didmov KwvoTavTivoviroXEwg, ardaeuig Se
ysvopevqg TrpoOvpdzepov g oOi Xqgipbpevoi zov dpovov zolg RovXopdvoig
napaxiopgaap, dp Kai zw ovvTaKzgpiw Xoyw paXXov q npozepov KaraTrXqg*ag rqv
ovvoSov eig zqv eavrov nazpiba NaCiav(ov Errdveim Kai, qv sk jtoXXov wélvey,
govykxv aomxisraif. Le Syntakterios Logos lui-meme fut incorpore dans les Actes
du concilell. La saintete incontestable de Gregoire, sa reputation et son prestige en
tant que grand docteur de I’Eglise - le ,Theologien*“ par excellence pour I'Eglise
d’Orient, et aussi ,,I’auteur le plus citE apres la Bible“ll - excluaient sans aucun
doute toute possibilite de le blamer de sa conduite; & plus forte raison d’y introduire
par anachronisme I’'opinion des canonistes byzantins que, par sa demission, il aurait
pu etre dechu de Fepiscopat voire des ordres - lui, I’un des Trois Hierarques de la
piete populaire ,canonisee*... Pas de blame donc chez les canonistes contre saint
Gregoire, mais sans jamais accepter que cela puisse creer un precedent. Lors d’une
scause c6lfbre” de la fin du XlIVe siucle, celle du ,trisdpiscopat* du patriarche
Matthieu ler (1397-1410)12, on a invoqud un argument analogue, un argument ex
eventu typique, contre la possibilite, dgalement anachronique, de considerer saint
Gregoire comme ,triseveque” (trisepiskopos), & savoir eveque de trois sieges suc-
cessivement - en I’occurrence: Sasimes, hypothetiquement Nazianze, Constantino-
ple - alors que I'un seul transfert episcopal n’etait permis que par exception: ,si
Gregoire avait ete triseveque, il n’aurait jamais ete reconnu comme un grand saint
et docteur de I'6glise*“13! [En effet, c’est la vie de saint Grdgoire, beaucoup plus
gue ses ecrits, qui a fourni des materiaux de discussion aux canonistes a propos de
certains problemes ,classiques®; outre les transferts episcopaux et la demission,
c’est aussi le celibat dpiscopal: saint Grdgoire etait, comme tout le monde connaTt,
le Fils d’un eveque, Tun des cas les plus eminents d’un eveque marid de I’epoque
patristique, avec ceux de saint Grdgoire de Nysse et de Synesios de Cyrene]l4.

8 Gennain de Constantinople: RHALLfeS-POTLfeS, I, 353.

9 Matthieu Blastaris: RHALLfiS-POTLRS, VI, 48.

10 MANSI, 111, 529-555.

" J. NORET, Grdgoire de Nazianze, I'auteur le plus citd aprds la Bible, Il. Symposium Nazian-
zenum (dir. J. MOSSEY), I, Paderborn 1983, 255 ets.

12 Voir le dossier de cette affaire: V. LAURENT, Le trisdpiscopat du patriarche Matthieu ler
(1397-1410), REB 30 (1972) 5-166. A propos de I'emploi du ,prdcddent" de saint Grdgoire lors de
I’affaire du trisdpiscopat, voiribid., 72-75; PITSAKIS [supra, n. 6], 170-174.

13 LAURENT, 74; ,car, observe-t-il, s’il I’avait vraiment dtd, il n'eOt pu I’dtre sans violation des
canons etjamais I’Bglise ne l'auraiten ce cas proclamd la Lumidre de rOrient!“.

14 PITSAKIS, 162-163, 166 ets.; cf. IDEM, Clerge marid et celibat dans la Idgislation du concile
in Trullo: le point de vue oriental, The Council in Trullo Revisited (cd. G. NEDUNGATT - M.
FEATHERSTONE) [= Kanonika 6], Rome 1995, (263-306) 278.



Le cas suivant d’une Emission Episcopale importante, le cas le plus important
sans aucun doute du point de vue de droit canonique, c’est precisement ce cas
.didactique” d’Eustathe de Pamphylie (plus exactement d’AttalEe)l5 traite par le
concile d’Ephese, cinquante ans plus tard (431). Eustathe avait renonce a son siibge
et un autre eveque y avait ete nomme, Theodore, qui en ce moment est d’ailleurs a
ce titre I'un des peres conciliaires, Eustathe sollicite maintenant le concile de re-
connaitre que, meme apriis sa dEmission, il garde sa place dans les ordres et sa
dignite episcopale (rqv tov imoKOTrov Tipgv Kai KAficnv), et qu’il a toujours la
libre exercice de la potestas ordinis. Par un texte de style surcharge, ol abondent
des lieux communs de la rhEtorique byzantine, que la posterite savante a souvent
pris malheureusement & la lettre - ce qui en a serieusement desoriente
FinterprEtation -, le concile satisfait & la requete: Eustathe garde son caractere epis-
copal, avec le pouvoir d’exercer les fonctions liturgiques et sacramentelles qui en
Emanent; sont meme mentionnees explicitement celles qui sont reservees exclusi-
vement a I’ordre 6piscopal, a savoir les ordinations.

La Lettre du concile d’Epheselé s’abstient deliberement de formuler une
doctrine sur la demission Episcopale en soi, ou d’en Etablir une discipline. On a
souvent insistE sur certaines expressions de surprise ou d’Emotion: le fait inoui de
la dEmission, les pleurs et les larmes du pauvre vieillard, auxquels le concile lui-
meme se serait associk etc. (TrapaiTijoewQ ovk i'opev orrwp, irpoaeKOpiae RiRAiov;
"EtteiSr) 8d npoafjAOe KAatwv ... avvgAyqaapev airavret; rw TTpealRvTq Kai kolvév
elvai Aoyiadtpevoi aiirov to 6dtKpvov ...); les canonistes mEdiEvaux et modernes les
ont interprEtEes littEralement, et y ont pretE souvent une importance particulifere. En
rEalitE il ne s’agit, nous venons de le dire, que de simples figures, topoi, de rhEtori-
que byzantine que Ton doit traiter en consEquence. Mais il se trouve dans la Lettre
des points vraiment importants:

1. 1l y a, naturellement, un esprit de dEsapprobation gEnErale de la dEmission:
celui qui accepte la Charge du sacerdoce doit en endurer les peines et les souffran-
cesjusqu’au bout - une tache qui ne sera pas d’ailleurs sans rEcompense (“'"E8ei yap
6>q dtnal; djKexstptapdvov isparikKqv tppovrida ravrqt; exsadai per' evpworiac
TrvEvpariKfji; Kai olov avraméveodai tolg ttovoiq Kai ibpwra tov epptodov
ddeAovri imopeivai). Il s’agit cependant d’une rEgle dEontologique de conduite,
non pas d’une norme juridique - et certainement aucune sanction n’est prEvue.

15 En demier lieu: MENEVISSOGLOU, 223 n. 6; L'HUILLIER, 171-172. Cf. ddja dans le com-
menlaire de Zonaras suivi par Baisamon: RHALLES-POTLES, I, 208, 213; PG 137, 373, 372.

16 "EmoToXii rfic auTpc tv ' Etpioll) 6yiac ouvddou irpdc tillv tv riapfpuAia EUayn ouvoSov,
7rEpl EuoTaSiou ro6 yEvop”vou aiixiiv ppTpoiroXITOU. Edilions: RHALLES-POTLES, II, 206-208
(commentaires byzanlins: 208-215); PG 137, 369-372 (d'apits I'dd. BEVERIDGE; commentaires
byzantins: 372-381).



2. L’enquete ordonnde par le concile pour savoir si une peine de deposition
formelle (kathairesis) avait 6t6 eventuellement imposee & Eustathe (eairsvbopev
/jadsiv, ei Kadaipemv ewopov vmpepavgKev 6 pvgpovsvdeig) a aussi ete souvent
invoqu6e erronement. Elle ne veut dire, en aucune facon, que le concile s’attendait
a ce que Eustathe elt ete d6po.se pour avoir dimissione. Le concile a simplement
voulu etre certain que sous les vrais motifs de la demission d’Eustathe ne se cou-
vrait aucune accusation eventuellement formul6e contre lui: cf. ij yovw enirim t&v
aroTriliv eArjAsyicTcn rrapd tiviov KaratpAvapgadvTwy avrov r/jc vTToAgipetoc

3. Une phrase analogue de la Lettre, souvent citee aussi: (Kai 8q epddopev
iXETTpéxOai pev tolovtov ovidv) yeveoOai 8e paAAov tw pvgpovevOevn dvri
eyKArjparog rqv rrapairgmv, ne signifie pas du tout que ,le seul d6lit qu’il a
commis c’est d’avoir dermssione*, mais seulement: ,dans son cas c’est la demission
seule qui a eu pour lui les effets p6nibles que d’autres ont subi ou doivent subir &
cause de leurs propres crimes® (a savoir: la perte de I'6vech6é et des honneurs
d’eveque)lr.

4. 1l est vrai que pour le concile ce n’est pas dvident de soi, ou ndcessairement
certain, qu’un 6veque demissionnaire garde la dignite episcopale et la potestas
ordinis intactes; mais il est egalement vrai que le concile n’y voit rien
d’inconvenient: il ne connait pas de regle qui prevoie que I’eveque qui demissionne
perd son caractere episcopal, et il n’a pas I'intention d’imposer une regle pareille
non plus. Il ne traite pas que d’un cas particulier voire personnel, mais il ne regarde
certainement pas son jugement comme une exception & une norme existante. Avant
meme de formuler sa decision, dans Penonco de la question, il qualifie Eustathe
d’eveque et emploie les attributs usuels de la titulature episcopale: Tolovtov ti
TreTTovOora rededpeda tov evAalRdoTarov Kai OsooefRdoraTov dmoKonov
EvardOtov. Le concile doit donner une solution bienveillante & un petit probleme,
pas encore tr&s commun a I’epoque; mais il n’agit pas avec la conscience de devier
d’une normalite ou ,canonicitd“ etablie: il n’a donc pas besoin de recourir &

Yeconomie, comme les canonistes byzantins, certains canonistes modernes aussi,
semblent croirels.

17 Cf. Zonaras: Kal 0Of| i|ia6o]JEv ... YEv6aOai 56 paXXov rt EtaTaOiip 6vrl 6YKXrjparo(; ti*v
7rapalxr|aiv. "Qcnrep ouv, el 6irl aroniy nv\ 66Xi6, ommgq fjv &.ir&vuav tuv Th<; 67nak07rfjg SiKa(tov
iKjrejmoKibi; 6k rp«; rraparrriaetui;, Kai mOppnaeai aurfl Bokeiv (RHALLOS-POTLfeS, Il, 211;
PG 137, 377). La fausse Interpretation: ,on avait pris la demission pour un deiit (et par consdquent on
I'avait soumis h la peine de deposition)* fut avancee par H. ALIV1SATOS, lors de son debat avec Mgr
Meietios [SAKELLAROPOULOSJ de Messdnie [infra, n. 213 s.]: Epistémonik6 Epeteris, 263-265;
Theologia, 352.

18 Voir, par exemple, Zonaras: ’Ek raurric tf[C ouvoSndic oteovopiac oTovra! xivee
6v6e6600ai tol<; 6maKOiroty rrapansiodai rac, 6KKXrlaia<; aurdiv, n)v 66 &pxtspioovvnv



5. Le concile autorise donc Eustathe d’exercer toutes les fonctions qui ema-
nent de la potestas ordinis episcopale. On met ordinairement I’accent sur une sorte
de ,restriction* imposee a ce propos: ,toujours avec la permission de I’eveque
diocesain“ (Ovtoj pavroi aare pq -leipotqveww avrov, pqrs pqv &kkXt]JeUxv
KaraXaRodvTa iepovpyeiv £/; idiag avdevTiac;, &XX' g apa avpirapaXapRavépEvov
eitovv EmrpETTopEvov, ei tv%oi, 7rapa adeAipov Kai ovvEmoKoirov, kuto:
ouxBeoiv Kai dycnrqv rqv ev Xpiara). Or, il ne s’agit que d’une pseudo-restriction:
la permission de I'dveque du lieu est une condition prealable qui s’applique, selon
une norme canonique fondamentale, & tous les cas ol un eveque (ou meme un
pretre) devrait celdbrer en dehors de son propre ressort; avec cette seule particula-
ritd ici, que ’eveque demissionnaire n’a nulle pait de diocese propre & lui.

6. En realitd, la seule preoccupation majeure du concile c’est d’assurer que la
reconnaissance de la dignite episcopale & Eustathe ne pourrait jamais & I’avenir
mettre en cause la Idgalite de I’election et de la position de son successeur au siege,
ni mettre en cause les eveques qui avaient elu ce dernier du vivant de son
predecesseur:  KE/EipoTOvgKEv  (xvayKaiwc, q ipErepa OEoodRsia toév
EvAaRdoruTov Kai dEoae3daTarov &0EAipov gpwv Kai ovvejtiokoitov 0EOOwpov,
(ppovnowTa rgc OKKAgoiat; ov yap fjv (xkoZovOov XQpEVEiv avrqv Kai
dmoT&rov 6iyp suxteAeiv tov Lwrgpot; r& iroipvia. ' Etteisi) 6e irpoagAds ... ov
TTEpi rgQ jtoseojq ovee rgc OKKAgoiaQ tpiAovEIKUv rw pvgpovevddvTi
dEOOEREOQTATI) imaKOrna ©sodwpw .. "06ev ovée rq VPErdpp dsooEREU;
EpEpipopEda xeiPOTOvrladan tov ainov tottov tov  pvgpovsvddvra
evAaldararov imoKojrov ©sééwpov. Nous allons voir que cette sorte de preoccu-
pation, concernant la certitude Juridique‘ quant au titulaire canonique de chaque
sioge, pesera considdrablement dans la pensee, generalement negative, des canoni-
stes posterieurs a propos de notre sujet.

irapaKpaxeTv. Oipat SA xolivavxtov paXXov avteiiQev KaxaXapR6vEaOai ... Kal r) ypa<pf| SA Trjg
RgBEiang ATnaxoXfjc Selkvuoiv utg oixovopia x4 rrav ijv bia niv piKpoipuxiav tos EiioxaOiou Kal
t6 -rnc XumiC orpodpdv ... thKOvSpgcrav 6aa Kal cbhxovopnaav, 6XX' oux <bg TuiroOvrEg xatixa Kal
oi-ru) Y'veoOai Kal elg to Aljgg SiaTaxTOpEvoi .. Ei SA <bg ravova xflv auvoSiKijv xaixTiv
AmcrroXiiv SAxovxai, Kal oux ““C oiKovopiav Atr' AKEivtp YEvopAvgv x<i EuoTaOico ... (RHALLOS-
POTLOS, 11, 209-211; PG 137, 376-377); Baisamon; Ax"iv rax’ oixovopiag Xdyov 6 A*xpaEv ... T
yOp Uird tujv traxApiov BiopioOAv Kax' oixovopiag Xoyov ibpioBp, Kal ol xP>i t6 kot' oiKovopiav
Sni xi xPOoipov eloevexQav Elg stt6Seiymci AXKEaOai Kal (bg Kavéva KpaxsTv Elg t6 Abnc  Kal
xauxqv SA xijv olxovopiav vopiipo pi) AarEpipEpipvug YEv~uOai ... ’AXX', ibc aoike, xfig
rrapaixrioEioc x06 EuaxaOiou pij oCoriC RBefRaiai; (!) ... kotaveuoe kotd XOyov oiKovopiac p ayia
advoSog sic & Snupioaxo .. "Qote té Sio Tpc irapouon? AmoroXpc oiKovopnOAv ouk Aon
KaOoXiKOv (ibid., 213-214; 372-373. L’hypothésc que l'economie aurait 616 exercée & cause d’une
sorte d’incertitude quant au fait meme de la domission d’Eustathe n’est évidemment qu’une construc-
tion fantaisiste); Blastarés: xauxa SA o0 kovovikiix; eipgxai xoiq OY'™C> OXX' oiKovopia
XpgoapAvou; Kal 6ouvqOEi ouYKaxaRo;oEi, ()g 6 tAlV AmoToXAiv OKptRilic pexitév oaepig sfeexai
(RHALLES-POTLfeS, VI, 234); cf. aussi I’exposd de saint Nicodemc I’Hagiorite dans le Pddalion,
Athones 1970, 179-182.



7. Nous disposons d’un indice de plus que, malgre les considdrations thdori-
ques, le concile d’Ephbse ne soit pas si mal dispose envers les eveques ddmission-

naires qu’on le dit souvent. C’est la clause finale de la Lettre: El 6d ti
RBovAevaqoOe xpqoTOTepov dtr' avTti) g vvv rj siq t6 pera ravra, apdcrei Kai

tovto Tfj &ylg owdow. Elle veut simplement insinuer qu’Eustathe, bien qu’il ait
renonce a son siege, est meme rddligible & un autre. Un eminent canoniste byzantin
du Xlle siede de I’opinion minoritaire, Alexis Aristene, avait en vain essayd de le
souligner: t6 e qv q elg EKKAgaiav oxoAdCovoav npoxsipiaaoQai q &AAtoq
xeipaytoygoai cxvtovd. Une attitude bienveillante sans doute, mais aussi toujours
cette preoccupation de ne pas laisser des situations equivoques ou anormales se
perpetuer dans le corps episcopal.

A I’epoque moderne la Lettre du concile d’Ephese a souvent ete regardee
comrae le cadre juridique pour la reglementation du Statut, canonique de I’eveque
demissionnaire. Elle ne constitue certainement pas une ldgislation normative; mais
son utilite consiste en ce qu’elle permet au moins de soutenir, contrairement a
I’opinion qui avait domine chez les canonistes byzantins, qu’un traitement analogue
de la demission episopale n’est pas anticanonique voire etranger & I’esprit des Ca-
nons. A ce titre eile est devenue, en derniere analyse, le fondement de I’evolution
de nos jours vers une Sorte de ,droit“ de I’cveque a la demission libre, sans pr6ju-
dice de la potestas ordinis. Un Connaisseur eminent de la vie de I’liglise orthodoxe
aux derniers sitcles, Manuel Gedeon, qui n’dtait pas exempt d’un certain cynisme,
en plaidant pour la canonicite de la Lettre dans le corpus ,officiel des canons de
I’Eglise d’Orient est assez explicite: la Lettre doit etre consideree comme un canon
formel, ,car c’est eile qui constitue le fondement de la pratique de I’Eglise & propos
de la demission des Eveques, et c’est eile aussi qui autorise un eveque demission-
naire a garder sa dignite episcopale effective, et & prendre part meme a des ordina-
tions, comme c’est precisement le cas aujourd’hui avec les dveques en retraite quil9

19RHALLES-POTLES, IlI, 215; PG 137, 381. C'est aussi I'opinion de Nicolas de Mdlhone dans
son discours en faveur du patriarche Nicolas IV Mouzalon [infra, n. 40): u>c e{ ye Kal Op6vos<;
axoAatiov sYt). «al rourov ib? oxoXo?ovtc< tu axoAd~ov-n Op6vu) iyKaOiSpuaeTe Kal ti'v
auOEVTiav aoroO imTpiipETE touto ydp oaipcS? dpipaivei ... (6d. DtiMfiTRAKOPOULOS, 284).
Saint Nicoddme I’Hagiorite, malgre son intransigeancc, sc rallie, sans meme hesiter une seconde, h
I’inlerpretation d’Aristene: Touto hi btv f.lvat 6XXo ... ndpeb, t6 vo tov KaTaoTpaouv 6rrtoKoirov
ei? KOppiav axoAd(ouoav éirapxiav (Pddalion, 179). Mgr L’HUILLIER, 174 semble y adhdrcr avec
une certaine reticencc: It is not at all out of the question to think, likc Aristenus, that this is a refcrence
to an eventual nomination to a vacant see. Howeuvcr, this interpretation cannot be taken for certain”; j'ai
I’impression que, dans son rapport au present congris, I'eniinent canoniste n’hdsite plus.
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portent le titre: eveque anterieurementde ... (TTpwgv)'20. Ce qui veut & peu pres dire
que meme si ce canon n’existait pas, il faudrait I’inventer.

»Et & prendre part meme & des ordinations* (ovppErdxtov Kai xeipoToviac).
Car Manuel Gedeon connatt que dans la theorie orthodoxe moderne, surtout celle
de provenance russe, on a parfois avance I’opinion qu’un eveque demissionnaire,
meme si I’on accepte qu’il conserve son caractere episcopal et sa potestas ordinis
pleinement effective, ne pourrait pas participer, en tant qu’eveque ordinant, & une
ordination episcopale; un eveque titulaire non plus. L’ordination d’un eveque est,
dit-on non sans raison, une expression typique, une manifestation par excellence, de
la collegialite episcopale, ou, en d’autres termes, du caractere synodal de la structu-
re ecclesiale; or, les eveques demissionnaires ou les eveques titulaires ne partici-
pent pas au Systeme synodal, ol en principe prennent part seulement les eveques
residentiels. C’est une pifece de bonne casuistique ,a la byzantine*. Mais eile ignore
en fait que tous les eveques, egaux de droit divin quant & I’ordre, sont les ministres
de la meme Grace, dont le depositaire et I’administrateur est I’Eglise. Nous venons
de voir que le concile d’Ephiise avait prevu explicitement qu’Eustathe, eveque
demissionnaire, aurait, en plus du droit de celdbrer I’Eucharistie, celui de participer
4 des ordinations (episcopales): X£IP°TOVE‘'v mm icpovpyeiv .. rj apa
avpnapaAapRavOpEvov eitovwv imTpEjropsvov, ei tvxoi, napa aOsAipov Kai
ovvettutkottov. En effet la phrase: xELP°TOVEiv m avp7rapalapRavopevov ne peut
se referer qu’a des ordinations episcopales.

Les canonistes byzantins n’entreprennent I’61aboration theorique du probleme
de la démission episcopale qu’a la fin du Xle et au Xlle siecles, ,le grand siede de
la Science du droit canonique* & Byzance2l. Le probldme devient meme un de leurs
sujets de predilection, naturellement a cause aussi de son importance pratique. Y a-
t-il un ,droit de demission* des dveques? Serait-il permis a 1’evSque de renoncer a
ses devoirs pastoraux et a I’administration de son diocase (potestas regiminis) et de
garder sa dignite episcopale et la potestas ordinis? Est-il meme possible, du point
de vue d’eccldsiologie orientale, d’envisager une disjonction pareille des deux
pouvoirs, potestas ordinis et potestas regiminis? Sinon, I’eveque qui veut demis-
sionner ne doit-il pas renoncer aussi a I’episcopat, donc aux ordres? Autrement, ne
doit-on pas en ddduire qu’un 6veque qui domissionne est cens6 avoir ipso facto
renonc6 aussi aux ordres, a 1’ 6tat clerical lui-meme? Mais est-il meme canonique-

20 M. GRDRON, Al XeYOnevai xavovixal tciv iraTApiov imoToXal, EkklteiaslikA Aletheia 41
(1921) 68: ... Bioti iirauTo6 oTriplCerai i) Sktote irpé*u; Tfl<; iKtcXpolc; irepl tuv ti)v 6moK07niv
irapairoupiviov dpxiepiilv ... 6i6n SiararTEi i) olivoBoc adxn va 8xil T° xf|c I[Eptocnivn? tvepybv
6 irapaiToupEvoc, aupper6x”®v xal XE'POTovlac, tic ol oripspivol Trp(l)ilv (cil6 par Mgr Pavlos
MENEVISSOGLOU, 225 et n. 2).

21 J'emprunte cette expression 4 N. VAN DER WAL - J.H.A. LOKIN, Historiae iuris graeco-

romani delineatio: Les sources du droit byzantin de 300 4 1453, Groningue 1985, 107.
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ment possible pour quelqu’un d’abandonner arbitrairement les ordres? Alors,
PEglise ne serait-elle pas obligee d’imposer une peine de ddposition (kathairesis) a
tous les dveques qui demissionnent, sinon pour avoir demissionne, en tout cas pour
avoir ddliberement abandonne aussi, de ce seul fait, les ordres? Y a-t-il ndanmoins
des cas ol un eveque pourrait, ou meme devrait, demissionner canoniquement?
Voila quelques-unes des questions posees par les canonistes byzantins - bien que
nous employions ici des termes qui n’appartiennent pas toujours a leur vocabulaire.

Nous sommes aujourd’hui en position de travailler sur un dossier important de
textes et de documents de ces debats. A savoir:

(a) Le traite de Nicetas, metropolite d'Ancyre. L’auteur, un important canoni-
ste d’ailleurs, plaide pour le ,droit de demission* des eveques, pour rdpondre & des
opposants & I’occasion de sa propre demission: Adyoq avripppTiKOt- jipOQ tovg
Adyovrag pqg Oelv Trapcnreiodca (ca. 1092 selon son editeur)22 28 parait qu’il y a
eu aussi un Supplement: T6 Aonrdpevov [sic] £k tov X8yov tov avnppqTiKov irpaq
tovq Xiyovraq pqg 6elv napairsladaP. Nicdtas veut ddfendre meme le ,droit* de
ddmissionner sans donner de raison spéaciale. Il a lui-meme donn6 sa demission,
dit-il, simplement pour se retirer & une sainte hesychia, comme saint Grdgoire et
d’autres saints dveques I’avaient fait aussi dans I’histoire ancienne et rdcente; c’est
saint Grdgoire lui-meme qui a voulu inciter des imitateurs: Mdprvq 6 elpgvevawv
qpéaq, av oXiyoi piprjoiovTca ti)v epqv vmxwpdqoiv. Aussi Nicetas, apres avoir
consacre des longues annees au gouvernement et au Service des ames, pour lesquel-
les il aura & rendre compte devant un Tribunal redoutable, voudrait-il maintenant
chercher le salut de sa propre ame {Ew(wv aw(e ri)v aeavrov tpvxqv: Gdn 19, 17 =
canon 84 de saint Basile)24. Il a meme la pudeur ou la coquetterie, si I’on peut
dire, de ne pas invoquer son age*25.

(b) Le document de demission du patriarche d'Antioche Jean V I'Oxite. Seu-
lement quelques annees plus tard (1100), inspire sans doute par I’esprit des discus-
sions de ces dernieres annees & ce propos, Jean renonce & la fois au siege patriarcal
et & la dignite episcopale. A notre connaissance c’est le premier texte de ce genre
qui nous soit parvenu, en tout cas c’est le premier ol la demission de tous les pou-

22 Edition et traduction par J. Darrouzis [supra, n. 4], 250-265 (introduction: 51- 52; sur
I’auteur: 37-53). Traite autrefois attribue, & tort, & Ddmetnos de Cyzique (voir les remarques de
I’aditeur ibid., 37-38; cf., antdrieurement, IDEM, RBpistoliers byzantins [infra, n. 116], 62 et n. 66, 345
n. 1).

23 Ibid., 51 etn. 4.

™ Mduprvi; 6 elppvevaiDv ... (Syntaktirios: 42 § 27: PG 36, 492; dans notre texte: &
dpqvevaiDv...): 6d. DARROUZES, 258 (sur cet emploi: PITSAK1S [supra, n. 6], 174-175); Lwfav

odi(e ... (dans notre texte; Twfwv ow&tw ekootoc rrfv eavrov ipvxqv)\ ibid., 254.
25 DARROUZES, 52
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voirs episcopaux et du caractire episcopal et sacerdotal lui-meme soit si explicite-
ment enoncee: le patriarche renonce ,non seulement au siege, mais & la dignite
dpiscopale en tout, au nom et a la chose*; il ne sera plus, et il ne sera appele, ,ni
patriarche, ni eveque, ni meme pretre“, et il n’exercera aucune fonction d’eveque
pour le reste de sa vie: llapaiTovpai ov tov dpOvov povov, axXa Kai avro
Kadanai; to rg<; apxiepioavvgi; a&wpa, avrd roé évopa re Kai ro jrpaypa, die;
pijre elval pe tov Xolttov pijre 6vopd.(eoBai pijre rraTpiap/qv pijre tipxiepea ij
)Awqg yowv iepia, pijre iyxetpiaai ro6 Trapdnrav, ecog &v ra> Bt<a nepia
(xpxtspaTiKw tlvi epyoi Kai Xeirovpyijparll6. Contrairement & Nicdtas il donne
toutes les raisons possibles; ,tout est prevu pour que l’acte soit inattaquable“27.
raisons d’age, de sante (podagre), difficultes pratiques (il est oblige de vivre en
exil, & Constantinople, loin de son siege), desir de se retirer dans une vie meditati-
ve.

(c) Le dossier de la demission de Nicolas IV Mouzalon. La ,cause celebre*
par excellence de demission episcopale byzantine est celle du patriarche de Con-
stantinople Nicolas IV Mouzalon (1147-1151). Nicolas, alors archeveque de Chy-
pre, avait demissionne vers 1110, donc une dizaine d’annees apras la demission de
Jean V d’Antioche - un autre protos, lui aussi, d’une Eglise qui ne ddpend pas du
patriarcat constantinopolitain. Il prasente les raisons de sa demission, et il se defend
contre des accusateurs, dans un long poeme qu’il avait lui-meme compose a cette
epoque (Erlxoi NikoXsov tov Mov(iiXiovoc tov yeyoviroc, apxiemoKOirov Kvirpov

. ed. Sophie Doanidou)28. Trente-sept ans plus tard il est promu au patriarcat de

Constantinople. Entre en demel6 avec I’'empereur Manuel ler Comnene (1143-
1180), le meme d’ailleurs qui I’avait nomm6 au patriarcat, un empereur qui a tou-
jours voulu pratiquer une politique eccldsiastique tres personnelle, il a vu son

36 Demifcre edition du texte: P. GAUTIER, Jean V I'Oxite, patriarche d'Antioche, REB 22
(1964) (128-157) 136-141. Sur le personnage et son oeuvre, voir aussi: H.-G. BECK, Kirche und
theologische Lileratur im byzantinischen Reich, Munich 1959, 21977, 613; V. GRUMEL, Les patriar-
ches grecs d'Antioche du nom de Jean, Echos d’Orient 32 (1933) (279-299), 286-298; Mgr Chrysos-
tome PAPADOPOULQOS, 'O TrarpuitpxnC "Avrioxciat; ’luxivvng E' 'O”einic;, EEBS 12 (1936)
361-388; J. DARROUZES, Notes d’dpistolographie et d’histoire de textes. 3. Le florilege de Jean
I'Oxite, REB 12 (1954) 180-181 = Littorature et histoire des textes byzanlins, Londres 1972 [Il); P.
GAUTIER, Diatribes de Jean I’Oxite contre Alexis ler Comnene. REB 28 (1970) 5-55; IDEM,
»,Rdquisitoire du patriarche Jean d’Antioche contre le charisticariat“, REB 33 (1975) 77-132; C.G.
P1TSAKIS, *H Eitraon tpg 48ouoiaq fcvdg 07rep6piou TraTpidpxn: 6 Trarptdtpxnc *Avnoxeiac oti)
KuivaravrivouTroXii ..., Byzantium in the 12th Century: Canon law. State and Society (ed. N. OIK-

ONOMIDES), Athiines 1991, (91-139) 95. Cf. Regesles N. 987 (maintenant: **986).
37 DARROUZfcS, 52.

28°H 7rapatTtian; NikoAsou tosé Mou”riXuivoc riird -rfig  apxtEmoKoiriig  Kurrpou.
' AvEkSotov rijroXoynTiKOv iroinpa HehAnika 7 (1934) 109-150. Pour une bibliographie sommaire sur
Nicolas Mouzalon, voir BECK, Kirche, 621 n. 1 et C.G. P1TSAKIS, 'AvUjrapKrec [iufavnvEc;
TrarpiapxtKjg irpa"Eig: Grumel 6p. 1028 NikoXéou A’ MouCriAwvog, Epet&ris Kentrou
Epistemonikén Ereunén [Kyprou] 12 (1983) (109-127) 117 n. 1.
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election au patriarcat contestee par des metropolites synodaux trop complaisants
envers la cour, ainsi que et par les canonistes ,officiels*, precisement a cause de
son ancienne demission: par sa demission Nicolas aurail perdu aussi la qualite
episcopale; il ne pourrait donc pas agir en tant qu’éveque, en tant que patriarche
non plus, a plus forte raison - avec I’ordre episcopal il aurait, d’ailleurs, perdu aussi
la pretrise et tout caractere sacre (ajrolRaAwv to ettiokottoq elvca eiq aviepov)73.
Comme Nicolas ,,n’a de ce fait aucun pouvoir d’accomplir les choses divines sans
ordre sacre* et qu’il ,,ne peut aussi recevoir une deuxifcme fois la dignite episcopa-
le* (a>c pev fit) Ovv/ifiEvov tovtov iepapxwtQ ek Osvrepov aRiwpa A.aBsiv K(xv
tovtui Kai aviBpax; arovovvra ra dela ekteAelv*’; tx t&v CtpXiEpiwv tov ovk
apxiepaa SievepyowTCP'), son elevation au trone patriarcal est nulle. Nicolas est
oblige de donner une nouvelle demission, censee, dit-on, cette fois aussi ,ambigue*
(&/jtpiRoAwQ) [Regestes N. 1035]20 3081finit par lui imposer, non pas une
,ddposition* nouvelle - puisqu’on venait de le ddclarer deja ddchu du sacerdoce
mais maintenant I’excommunication a vie (aKoivibvqrov pgveiv oi° <AnQ rqt;
avrov [3iorij£)33. L’essentiel du debat nous a ete parvenu sous la forme d’un dialo-
gue entre Pempereur, le patriarche et les eveques (Ta iTpaxf3evra im rrj KaO-
aipeaei tov irarpiapxov ekelvov tov MovCaAtovoc ... ed. J. Darrouzes)3 qui
»,n’est sans doute qu’une fiction litteraire, destinee a flatter Pempereur dont la dia-
lectique accable le patriarche*35.

Production de canonistes dociles, ce texte estaussi I’un des plus explicites qui
soient ete rediges du point de vue orthodoxe, au moins & Pepoque byzantine,
portant contre le caractere indelebile du sacerdoce; c’est une question qui reste
toujours, on le connaTt bien, un sujet de discussion ou un theologoumenon pour P
Eglise orthodoxe, mais ,aucun auteur de Pepoque ne s’est pose la question de sa-
Vvoir ce qui reste du caractere sacre dans le sujet condamne pour schisme ou he-
resie*, et en tout cas ,,il ne semble pas que les canonistes aillent jusqu’a dire ex-
pressement que le demissionnaire est avispof3'36, comme ils le font ici. ,Le juridis-

29 Edition J. DARROUZES [voir infra, n. 34], 326; cf. firsi xf] duro060Ei tou iirilOKOirou ei<;
oviepov ... KCerfoTri (ibid.); &' 05 56, ibe X*yen;, 6tir60ou to elvca tuv Kuirpiiov djrioKoiroc ...
owcoXeoac xal rr]v iepapxiav (ibid., 322) elc., entre mille inentions analogues.

30 Ibid., 330; cf. ibid., 328: 6irel 56 Kal fcKOxepa &0eopa, t6 te Ovidpioc oe to 8eTa teXeiv
Kal t6 6k SeuTOpou xpiaOnvai ae OjriaKorrov.

31 Citation dans le discours de Nicolas de Methone: 6d. DEMETRAKOPO(LOS [infra, n. 40],
274; cf. DARROUZES, 328 n. 1.

32 Texte perdu; voir les mentions et la litterature dans le numero des Regestes et dans DAR-
ROUZES, 67.

33 DARROUZES, 330.

34 Edition et traduction du texte par J. DARROUZES [supra, n. 4], 310-331; introduction: 66-
74.

35 Critique dans le N. 1035 des Regestes (deuxieme edition par J. DARROUZES); voir I'analyse
dans I’introduction de I'edition DARROUZRS, 66-68.

36 DARROUZUS, 326 n. 1.
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me a pris le pas sur la doctrine de I’Eglise*37. Ce sont pourtant des canonistes de la
meme ,ecole” qui ont insiste, & propos d’un autre sujet, & savoir le mariage des
pretres apres I’ordination, que: Tb ispov ptaptdv ov ylverai. ... wonsp ovde oi
ispaipsvoi rgv ispwavvgv rrapaiTovpsvoi napaywpgOgqaovrai ibg AaiKoi didyeiv
Kai 6evTspoyal/JELv ... oi 6e iepeic, anal; rqv OEvTspoyapiav &noOepevot 5i& tov
iepwdqvai Kai tovto aiird sig Qesv dnayyEiAdtpsvoi, ov napaxwpgdgaovrat dia
rgv oapKiKgv dmdvptav napairqaaodai rqv ispariKqv dtiav Kai rqv Etc ©sév
ETiayyeAiav aOsTgaai Kai rg aapKiKfi dmdvpity SovAsvaai- dAAa kuv
napanrioiovTai rqv ispwavvqv, KwAvOqoovrai ra anal; Ispwddvra awpara
avrcdv OEvrdpoic yapoig RsRgAiitoai! (Quod sanctum est non fit pollutum ... sicut
nec qui sunt sacrati sacerdotium recusantes, permittentur vivere ut laici, et
secundo matrimonium contrahere ... Sacerdotes autem, qui semel secundas nup-
tias, eo quod Deo sunt consecrati, reiecerunt et Deo hoc utique professi sunt, non
sinentur per carnalem cupiditatem sacerdotalem dignitatem repudiare et quam
Deo fecerunt professionem infirmare et carnali libidini servire: sed etiamsi semel
sacerdotio renuntiaverint, Corpora sua quae sunt Deo semel consecrata, prohibe-
buntur secundis nuptiis profanare Baisamon, commentaire sur le canon 44 de saint
Basile)38. Nous allons retrouver le probleme du caractere indelebile du sacerdoce &
chaque pas, en ce qui concerne I’attitude des canonistes byzantins et post-byzantins
a I’egard de la demission episcopale; nous n’y reviendrons pas: nous sommes heu-
reux qu’un rapporteur Eminent de haute compétence en la matiere, Monseigneur
Pierre L’Huillier, a bien voulu traiter cette question importante.

Le dossier de Nicolas Mouzalon comprend aussi deux textes en sa faveur: I’'un
est un discours en son honneur, ceuvre de jeunesse de Nicephore Basilakbs (Adyoc
ekooleic Ttvi TUtv pgropEvévTiav etc tov narptfipxqv ... ed. H6ro Korbdte; nouvel-
le ed. R. Maisano)39, qui date de I'epoque de I’6lection de Nicolas au patriarcat et
n’a donc pas beaucoup d’importance pour notre sujet. Mais, en revanche, I’autre
texte est un discours ad hoc, destind a la defense de la cause de Nicolas contre ses
adversaires, donc aussi du ,droit de demission*: Tlepi rijg dni rq KaraaradEi tov
narpidpxov avriAoyiac Kai nepi iepapylag, par Nicolas de Methone (ed. A.
Demetrakopoulos)40. La possibilite de I’eveque de demissionner en conservant
intacte la dignitd episcopale est explicitement revendiquee, I’indelebilitdé du sacer-
doce obstin&nent defendue - par un auteur qui n’est point ,latinisant*, connu

37 DARROUZfeS, 68.
38 RHALLES-POTLLS, 1V, 193; PG 138, 719-722 avec la traduclion latine. En cffel, les canon-

isles byzantins ,officiels" semblent avoir loujours cru que 1'empechement de mariage erde par
I’ordination cldricale se rnaintient mSme aprés une ddposition - censde pourtant transfdrer le clerc au
rang des lalcs; sur ce sujet: P1TSAKIS, Clergd marid et edlibat... [supra, n. 14], 296-297.

39 H. KORBETE, 'EyKiopiov elq rov iraTpidpxnv NikéXoov A' tév MouCéXiuva, Helldnika 7
(1934) 301-322; R. MAISANO, Niceforo Basilace, Gli encomt per I'impcratore e per il patriarca [=
Byzantina et Neo-hellenica ncapolitana 5], Naples 1977.

40 A. DfeMfeTRAKOPOULOS, ' EKKAiiaiaariKi) BiXioOr|Kq, Leipzig 1866,266-292.
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d’ailleurs plutdt en tant que polemiste anti-latin: Lv 8e tciiq tovtov aTroarepsig
THQ Uugiag; n&g to iepdv oOnroxpleig ypiopa; n&g ro Qsiov atpaipf Kai
aperapdXgTov xctpiapa; tovt' epoi ys twv (xitopwt&twv So/cet". L.ongtemps
pratiquement ignore, ce texte important d’opposition & la tendance canonique do-
minante fut trop bien analyse par J. Darrouzes pour qu’on y revienne. ,Cette con-
troverse a donne ainsi I’occasion & Nicolas de Methone de nous laisser une Syn-
these remarquable de la pens6e de I’Eglise sur le caractere du sacerdoce; il n’a pas
cede au courant qui entrainait la plupart de ses confreres ... Son expose doctrinal

compense heureusement celui des canonistes officiels qui ont enregistre la these
imperiale*421

(d) Le commentaire des deux grands canonistes du XHe siecle, Jean Zonaras
et Theodore Baisamon, sur le corpus des canons de I'Eglise d’Orient. C’est en
effet par I’'intermediaire de ce commentaire ,officiel, ou plutdt ,officieux*, que
I’opinion contraire a survecu et s’est diffusee dans la doctrine canonique byzantine
et post-byzantine. Independamment de ce qu’on puisse penser quant & la qualite de
leur raisonnement et la justesse de leurs idees, c’est dommage que cette opinion,
devenue dominante, s’est formee a I’occasion et sous le rapport d’une affaire con-
crete, precisement celle de Mouzalon, et sans aucun doute de parti pris: ,Ce n’est
pas une coi'ncidence fortuite que Zonaras et Baisamon developpent Tun et I’autre,
et pour cette fois exactement dans le meme sens, le commentaire sur les principaux
textes canoniques relatifs & la demission episcopale ... le point de depart de toutes
ces discussions n’est autre que I’affaire de Mouzalon“43. L’un ou I’autre ,,fournit de
lui-meme la preuve que ces developpements lui sont inspires par 1’affaire contem-
poraine de Mouzalon“44: c’est un petit traite canonique, incorpore dans leur com-
mentaire sur le canon 10 de saint Pierre d’Alexandrie, et intitule precisement:
" ETreijgyqau; tpepopivg Kam tov MovfdAcovop anaoa”s. Nous avons doja remar-
guo que le troisibme des grands canonistes byzantins du XHe sifecle, Alexis Ari-
stene, avait su garder ses distances: ,Tandis qu’Aristenos ne s’intéres.se guere au

problime et ne voit pas grand inconvenient & une demission, ses deux successeurs
vivent dans une ambiance de controverse sur le sujet“46.

41 1bid., 280.

42 DARROUZES, 74 (&4 la fin de son analyse: 71-74 ,Le caraclere episcopal d'apres Nicolas de
Mdlhone").

45 DARROUZES, 69.

44 .L'un ou i'autre”: en effeci, le texte [voir la note suivante] fait suite au commentaire de Zon-
aras dans une partie de la tradition manuscrite et dans ’edition M1GNE (= BEVERIDGE), tandis que
dans I'ddition RHALLES-POTLES il est place & la suite du commentaire de Baisamon: cf. ibid., 32 n
2.

45 RHALLES-POTLES, 1V, 32-34; PG 138, 501-504.

46 DARROUZES, 69. C'est que le commentaire d'Aristene [supra, n. 19], rEdige vers 1130, en

tout cas sous Jean Il Comnbne (1118-1143), est anterieur a I'affaire de la d6position de Nicolas Mou-
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Les deux canonistes emploient des arguments d’ordre pratique ou moral: si
I’on favorise la demission, tout en autorisant Peveque ddmissionnaire de garder sa
dignite episcopale, il y aura desormais, dit le brave Baisamon avec une bonne dose
d’exageration, plus d’eveques demissionnaires que d’dveques en activite; tout le
monde voudrait jouir du prestige et des honneurs episcopaux sans avoir a subir les
soucis et les risques de la Charge: El yixp 60f3fj cnroXvrrpaypovgTwt; jrapamjoeit;
emoKumov 6eyRoOai, kXslovg t&v emoKomov oi 6tiroeirioKomi eoovrcu Oia Tqv
twv TrpayprxTojv ctvwpaXlavll, 11 feint d’oublier, sinon la vocation pastorale du
Service des ames, au moins le desir humain d’autorite, I’attrait du pouvoir. Mais ce
sont les arguments d'ordre ecclesiologique qui prevalent, surtout le rejet total de la
possibilite de dissocier les deux elements, le sifege et la dignite: to yixp Ovopa
tovtov TTpayparOQ eotl Kai evspyelac; SgXcoTiKOv ' 6 8' ccitooekjoxpevoq Tqv
evipyEiav ekttetttwke Kai rqt; kX”oewc; ... w 8s pq irpdosaTi irpbg aXqgdeiav rqi;
ispap'/uxQ to 6vopa, ov 8i) evspysia npdoeativ ¢ yixp rov évoparog pq pETEycov
paXXov ovk av psdifot rov Trpdyparot?* ij Kai to 6vopa rov EmoKOnov eYelv
avTOv Kai to ivpaypa, fiyovv ti)v EmoKoirqv Kai Tqv ivipyEuxv rov imaKOirov'9.
Ce sont les mots memes de la ddmission de Jean V d’Antioche: to Ttjg
apxiEptixxvvgc a&oipa, avTO to 6vopix te Kai té npaypa\ on a I'impression d’une
reponse litterale au texte d’Ephese a propos d’Eustathe: exelv avrov to te rqt;
smoKaojrgi- 6vopa Kai Tqv npqv Kai rqv Koivwviav. ,La conclusion des deux ca-
nonistes est categorique. Lorsqu’un eveque demissionne, il perd le nom et la rdalite.
S’il rejette I’activite, il perd aussi la ddnomination; il ne peut ddmissionner de
I’dvechd et retenir en meme temps la qualite d’eveque [rqv ispwovvgv
OTTOKpaTqaax8rx8afSanovpivw Tqv EKKX.qouxv, irapaKUuTExstv rqv ispapxtad’

zalon; voir: S. TROIANOS, Ol irriYAC tos Bu”avTivou 6iKctiou, Athones-Komotoni 1986, 148 et N.
VAN DER WAL- J.H.A. LOKIN [supra, n. 21], 108.

47 Baisamon, comrnentairc sur le canon 16 du concile Premier-Second (6ropa OppevEla):
RHALLfeS-POTLfeS, Il, (699-701) 700; PG 137, (1073-)1076. Cf. ’'EirE&f/qots tpepopivq xara tov

MovCoXwvoc: ... [supra, n. 45], 33 = 501: t6 pov kottov jrpoOEvouv outil) jrapaiToupEvoq, rpv
OibaoKaXiav cpgpl <ai tuv ocpaXpdmov 6iopOioaiv, td6 66 66(Gav Kal ripdv irepi7roioOv
jrapaxaTOX**v — Kal 06 irpdi; dylva xtupouvToq, rrpdi; |)aoTiu)vilv de Kal dvdarauoiv Kal

(ppovTtoiov Ojrop locpeXEiaq tpuxuv 6ird0Ecnv Kal 6oroBpamv.

48 Zonaras, commentaire sur la Lettre du concile d’Ephuse: RHALLES-POTLfeS, II, (208-213)
212; PG 137, (373-)380.

49 Balsamon, commentaire sur le canon 1 de saint Cyrille d’Alexandrie (Lettre 6 Domnus):
RHALLES-POTLES, IV, (356-358) 357; PG 138, 917. Le parallele évopa - 7rpOYpa, qui revient dans
chaque pagc de cette litteraturc, est emprunte procisdment & cette lettre de saint Cyrille: voir des exem-
ples dans DARROUZfeS, 69 n. 1; 312n, I.

50 Balsamon, commentaire sur la Lettre du concile d'Ephiise: RHALLES-POTLUS, I, 214; PG
137, 372. Cf. ibid.. irapaiTGToOai touc Opévouq tuv OKKXgmiiv Kal Tflv 6pxieptuodvpv
irapaKpaTEiv (213 = 372); 6 u7roKpaTqgaa<; drrioKoiroc pévqv -rfiv IEptoadvqv (215 = 373). Dialogue
anonyme sur la deposition de Mouzalon [supra, n. 34], 6d. DARROUZES, 310: ti)v 6n-iaKOTrpv...
irapaiTitodtpEvov, -rflv dpxtEptoauvqv urroKpaTfjaai; voir aussi infra, n. 53.

51 Nicolas de Methone: 6d. DEMETRAKOPOULOS, 283.
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TtapaiTElodca rovg dmoKOnovg Tag SKKAgouxg avTtdv, rqv 8s &apxtspwovvqv
TcapaKarexEi.v'l napansloQai rag SKKAqolag, napaKpaTslv rqv ispwovvgvi2ikai
efov slvai rqv psv diroddoOai tovtwy, rqv Od RaaraCsiv"]. Le sacerdoce ne peut
etre retenu seulement en puissance*5s. ovOs sv 6vvapei povq q ispwovvq
viroKpaTqgdgoETaié §¢ontra Nicolas de Methone: wg pqo' ispcrpxqv eti Aoittov
kuAsiv agiovv kultoi Kai rqg Koivfig svvoiag rovvavTtov airav sioqyovpdvqg,
Kai travraxov Kai asi tov ispap/qv rqg Ispapxfag yvwpi(ovoqg axwpiorov, si Kai
rqg Aaxovoqg avrov SKKAgolag xwpi(oiTo, Kai wg iep/’xpxqv ... irapd ttixvtwv twv
EvosBwv ... ripwpsvov, ov nspiovra pnvov sv ¥fj, (XAAd Kai sig rqv cxvco Kai
aiwviov Afj&v psraTaRdpsvov'l). ,lls concluent que la demission doit comporter
obligatoirement la double renonciation: au siege et & la dignite, au nom et & tous les
droits*58; & defaut meme de mention explicite, toute demission est censee compor-
ter les deux renonciations: ir&oqg attag ispariKqg Kai navrbg dimiov rqg
Otpxispwovvqg txpa rrj jiapaiTqosi EKTrsosiTai 6 mxptxnovpevog ¢ tov Opévov
Kai rgv npooraoiav rqg SKKAqolag TrapaiTqodpsvog Kai rqv ispapxlav
ovfiTrapn-rqoaTo5). Meme ainsi nos canonistes ne sont pas completement satis-
faits: ils font un pas encore en avant, en refusant, & une exception pres (a propos du
canon 16 du concile Premier-Second), ,tout motif louable de demission*60,6L&2

seule raison de demission acceptable serait I’indignite personnelle de I'’eveque,
indignite expressement avouee ou presumee du fait meme de la demission; une
raison donc de plus pour considerer I’eveque demissionnaire comme dechu du
sacerdoce: Aoittév Ovv 0vOsig té avrw eiuteQev Asnovpygpa rqg diuoKOTrqg
0sxGqosTai mxpaiTovpsvog. si pg avatjiov savrov rqg ispwovvqg 6poAoysf. Ol
dxKptRdoTSpoi 8s SKslvag rag mxpaiTqosig Adyovoiv slvai OfKTag, rag
OuxAapRavovoag ylvsodai ravrag 8ta rqv ava&OTqgra twv mxpaiTovpdvwy’'l,

52 Zonaras, commentaire sur la Lettre du concile d'Ephfese: RHALLES-POTLES, 11, 212; PG
137, 380, Cf. ibid.: irapaireioOai xdc, iIKKXnotag atlrniv, xflv 5£ 6pxtepida6vriv trapaKpaTEiv (209
=376).

53 "Etreftjyqoic tpepopAvp Kam rou Mov(dAu>mc ... [supra, n. 45], 32 = 501. Cf. ibid.: rag
(mctKoir&t; trapatTEioOat, Tflv bi tEpu>olvr|v trapaKpaTEiv (33 = 501).

54 Dialogue anonyme sur la ddposition de Mouzalon [supra, n. 34], 6d. DARROUZES, 312.
Voir aussi supra, n. 49.

55 DARROUZfeS, 69.

56 Baisamon, commentaire sur la Lettre du concile d'Bphese: RHALLES-POTLES, II, 215
(dvSvvdtpwi pdvp t) iepiuavvij), PG 137, 373. Cf. DARROUZES, 318 n. 1.

57 Ed. DEMETRAKOPOULOS, 279-280.

58 DARROUZfeS, 70.

59 Zonaras, commentaire sur la Lettre du concile d'Ephuse: RHALLfeS-POTLES, II, 213; PG
137,380.

““DARROUZfcS, 70.

61 Zonaras, commentaire sur la Uttre du concile d’Ephusc: RHALLES-POTLES, II, 212-213;
PG 137, 380.

62 Baisamon, commentaire sur le canon 16 du concile Premier-Second (ixipa ipppvEia):
RHALLfcS-POTLfeS, I, 699; PG 137, 1076. Allusion sans doute precisdment au commentaire de
Zonaras.
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bien que Baisamon avoue qu’il y a eu des difficultbs & imposer cette dernibre exi-
gence contre la pratique courante: Ei) 6d yivwoKS Srt ravra ... ovk oIl&' étcwg
TrapaRAe7rovrat. 1JoAAoi pdv yap Kai tixq 6moodijiroTE yivopdvac; naptx twv
emaKOTTwv irapatTqoEic; OEKrdai- slvai OdAoven ... 6l. ,Dans ces conditions on se
demande quelle difforence Ton faisait en theorie entre un eveque demissionnaire et
un eveque depose, car pratiqguement tous les deux etaient reduits a I’etat lai'c, au
rang des non-consacrbs ...“68

Or, on vient de le dire, ces conclusions des canonistes, largement inspirbes
d’une controverse particuliere voire personnelle, sentent le parti pris. Car nos ca-
nonistes, dans d’autres cas personnels, peuvent etre tres voire trop indulgents:
I’eveque Theodule de Macre avait demissionne les derniers jours du patriarcat de
Luc Chrysoberges (1157-1170), en avouant son indignite, selon les prescriptions
nouvelles. La demission avait ete acceptde par le patriarche et le synode, et
I’dveque cense ddchu de son eveche, de la dignite episcopale et du sacerdoce
{IspctTEveiv). Quelques jours apres (pera ppdpac), un nouveau patriarche se trou-
ve sur le siege de Constantinople, Michel 111 d’Anchialos (1170-1178), un patriar-
che beaucoup plus amical sans doute avec Theodule. Ce dernier renonce mainten-
ant & la demission. On le retablit dans ses fonctions episcopales: dans sa lettre de
ddmission il n’aurait pas ecrit qu’il est indigne du sacerdoce (avd&og), mais qu’il
n’en est pas digne (pg an"ioq), ce qui est autre chose. En effet, qui pourrait jamais
en etre vraiment digne ...? [Reges/es N.1095, 1138]. C’est peut-etre Theodore Bal-
samon, deja canoniste ,,officiel” du patriarcat, qui est le rddacteur de cet acte; en
tout cas c’est lui qui raconte d’une manibre tres favorable cette histoire65.

Une des remarques les plus penetrantes de la critique du P. Darrouzbs -
precisement parce qu’elle se rapporte & une preoccupation sous-jacente - est que
Jles juristes veulent surtout reagir contre des pratiques suspectes des demission-
naires: ,,il(s) garde(nt) en reserve la possibilite de retrouver un siege ou d’en gagner
un autre plus eleve et plus profitable*“66. Qui plus est, ils reprbsentent desormais une
~,menace* contre |'dpiscopat etabli: ils pourraient toujours contester, d’une fa?on ou
d’une autre, la canonicite de leur demission, revendiquer leur diocese ou mettre en
cause la nomination de leur succeseur, organiser un groupe dissident; un eveque
sans diocbse est un schisme en puissance - mieux vaut I’ecarter completement et lui
enlever toute influence et toute autoritb, toute pretention aussi, en le reduisant a
I’etat lai'c, au rang des non-ordonnes ou non consacres; il vaut encore mieux, si cela
implique aussi un aveu d’indignite personnelle, synodalement accepte et equivalant
4 une cause de deposition. Nous avons vu que le concile d’Ophbse s’etait dbja

63 Baisamon, ibid.

64 DARROUZfeS, 71.

65 Baisamon, commeniaire sur le canon 16 du concile Premier-Second (tripa “pjanveia):
RHALLES-POTLfeS, 11, 700; PG 137, 1076.

““DARROUZfcS, 70-71.
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preoccupe de confirmer & plus d’une reprise la canonicite de I'election du suc-
cesseur d’Eustathe; or, une Synopsis byzantine des canons ne parait avoir retenu de
toute la teneur de la Lettre du concile que cette prdoccupation: & ckvt' ekelvov

XEtpoTovqdeic ctvevdvvoe, e%wv 0©0gXadq rqv ekelvov Trapatrgmv (Xvri
oyKXqgparoifl.

C’est encore le P. Darrouzds qui a remarqud, & propos de la demission de
Nicdtas d’Ancyre: ,Faute de canon explicite, on se rabat sur le droit coutumier*88.
C’est vrai. Mais souvent les canonistes byzantins, ,faute de canon explicite”, em-
ploient aussi des canons plus ou moins inaddquats, parfois extremement ddformds

par une fausse Interpretation - & I’exclusion precisement de ce droit coutumier: Oi
Oe XeyovTEQ dtpsiAeiv die Kavova rqv KSpi riv rrapalTtjaeiov piXKpav ovvqdeuxv
KpcxTEiv 0i) KCtXitQ Xeyovai ptXKpix yixp awqOeux aypatpog oii kparEi avQa
eyyp&tpili vopw g kexvovi dvavnovTcub9. Or, les canons citds ou commentds par les

canonistes byzantins, de I’un ou de I’autre c6td, sont les suivants:

1. Naturellement la Lettre celébre du concile d’Ephese - I’etendard des Parti-
sans de la cause du ,droit de demission, Les commentateurs ,,officiels* byzantins
pour les refuter jouent evidemment un peu avec les mots, emploient littdralement
des simples figures de rhetorique, ont quelquefois recours a de petits contresens,
formulent aussi certaines hypothdses fantaisistes; nous avons deja dit un mot &
propos de ces jeux, qui ne nous occuperont plus. Mais, au s6érieux, les commenta-
teurs byzantins sont unanimes a annihiler son importance en insistant sur une seule
chose, ol ils reviennent & chaque pas: il ne s’agit pas d’une rogle normative (ce qui
est vrai sans doute), mais d’un simple arrangement exceptionnel, par pitié dans un
cas personnel, ot le concile a du recourir & V economic (ce qui n’est certainement
pas vrai): 'Ek tavrge rge avvodiKfje oiKovoplae oiovrai tlveq evéesooOcu tolq
emoKOTCoie irotpalLTEioOcu tcxq EKKXqolxe avrwv, rqv oe &pxiEpoiovvqv
mxpaKptXTEiv ... Kal q ypacpg 6e rge pgOeioge imoToXge Oelkvvglv die
olKovopux to noxv ijv Oia rqgv piKpoipvxkxv tov Evaradiov Kal t6 rge Xvrrge
atpopov ... tpKovopgoav 6aa Kai diKovopgaav, dxXX’ oi>x die tvttovvteq ravra Kai
ovtu) yivEodai Kai eie ro Eljge ¢iaTarropsvoL. "HOeioav yap rove Kavovae
ndxvTwQ, Kai ovx &v svavria rote cnroaroXiKoie mvooi Kai roig twy irpo aiiridv
cxy'uov Traripwyv iZpitBov duxraypacn ... Ei se die Kavova rqv ovvoOiKgv ravrqv
smaroXqv Odxovrat Kai ovx die oiKovoplav en ekeivio yevopdvgv rtli Evaradiw

(cf.: Tote yovv die Kavova Kai tvttov 6sxopdvoie avrqv ... Ovk evarbéxwe ovv rfje

fil Synopsis/Epitome dile d'Etienne d’Ephfcse et Symfion le Logothete: RHALLRS-POTLfeS, II,
215; PG 137, 381 (au lieu de xEipoTovnOet<;: XEipoTOvriaae).

68 DARROUZES, 250 n. 3.

69 Baisamon, commentaire sur le canon 16 du concile Premier-Second (ixtpa ipjjqveict):
RHALLES-POTLES, U, 700; PG 137, 1076 (au lieu de ou KaXtdi;: Ka«i)<;). La citation juridique
renvoie a Basiliques 2. 1.42 (= Dig. 1.3.33 Ulpien); cf. Baisamon, commentaire sur le Nomocanon en
XIV titres 1.3: RHALLES-POTLES, I, 39-42.
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Oiavolag twv oektiiv ekeivwy itaTEputv KaracrToxfiCovTCu oi <bq ko.vovi Xpitipsvoi
rrj imoToAfj ravrp ...f° ; mr' olmvoplaq Adyov Upladg, mi ov ypg to6 Kar
olKOVopiav 6ia N xpgotpov eioevexBev slq IntoOELypa sAKSodai Kai <bg mvova
KparEiv slq to si;qq ... Kai mvrgv e rqv oixovopkxv voplCw pq UTtEpipEplpvtvq
ysviaOai .. kutevevoe kotcx AOyov olmvoplag q ayia ovvobdoq slq ot
Suoplaaroll.

2. Le canon 3 de saint Cyrille d'Alexandrie (6pitre & Domnus): D’ailleurs,
c’est un fait qui n’est pas agreable du point de vue des institutions de I’'Eglise, que
des ministres du culte presentent des libelles de ddmission; car s’ils sont dignes
d’exercer le ministere sacrd, qu’ils y restent; s’ils en sont indignes, qu’ils le quittent
non pas sur demission, mais apres avoir ete condamnes pour des actes reprehen-
sibles concrets ..." (Kai ETOpwq 5s npaypa ionv ovte Tolg rqq dKKAgolag
apdoKov Oeopolq ts AiRdAAovg jtapaiTijcrswq itpoadyEiv nvaq rcov Ispovpywv. EI
yap elmv afyoi tov AEtTovpysiv, ioTwoav sv tovtu), sl se avdRtoi, pq dato
TtapaiTrjosiog E&Tiooav, mTeyvtocrpdvoi se paAAov dm Ttpaypaatv, wv av tu;
itoAAqv itoigaaiTo rqv mralRoqv, wq Eqw tpexovtwv Ttthogq CfKoAovdlag)12. Texte
instructif, sans vrai caractere normatif, ce canon a cependant ete re?u par les cano-
nistes ,,officiels* byzantins comme une norme juridique de valeur absolue, la rigle
normative par excellence au sujet de la demission clericale (et episcopale), et point

de repere necessaire pour 1’Interpretation des autres canons sur ce sujet: otpslAsiq
Kai tov ttapovTa mvova rtpog EKEiva ovpRiRdccrai... 6g/EUEiV ra sv tw napovTi
mvovi TTspiEyfipEva xfipiv tipv TtapaiTovpdvwv emoKomav d&KovEodai trpdg m
mvovioOdvTa itapa tov aylov KvplAAov sv rq rtpdq Adpvov EmatoAq ... Ei) 6d
ylvwoKE 6ti ravra Ta itapa tov dyiov KvplAAov ovk ol6' 6thoq irapal3AditovTai
... Eyw 6e Tolq napa tov aylov KvplAAov Gioptodeicnv siropaP; d’autant plus

gue le canon de saint Cyrille a servi de fondement a I’exigence ultime des canoni-
stes, que la demission comporte en eile I’aveu d’une indignite personnelle, qui la
rende &quivalente & une condamnation & deposition. Le fait que le concile d’phise
avait ete preside par saint Cyrille lui-meme devait fournir aux canonistes un argu-
ment de plus pour affirmer que la decision du concile dans le cas d’Eustathe n’dtait
qu’une exception pure et simple, une mesure d'é6conomie; autrement, comment
saint Cyrille, lui qui aurait interdit absolument la ddmission, aurait-il pu se contre-70 7172 7

70 Zonaras: voir les rdfdrences supra, n. 18.

71 Baisamon: voir les rdfdrences ibid. - Naturellement les partisans du ,droit de ddmission" font
un large emploi de la Lettre d'fiphusc: Nicdtas d'Ancyre: dd. DARROUZfeS, 258; Nicolas de Mdthone:
dd. DfcMfeTRAKOPOULOS, 282s.

72 Texte: P.-P. JOANNOU, Discipline gdndrale antique (= Pontificia Commissione per la redazi-
one del Codice di Diritto Canonico Orientale. Fond, fase. 1X), 1, Rome (Grottaferrata) 1963, 280-281;
RHALLfeS-POTLfeS, 1V, 359; PG 138, 920. La traduction franjaise est celle de JOANNOU, librement
remanide.

73 Baisamon, commentaire sur le canon 16 du concile Premicr-Second: RHALLfcS-POTLfeS, II,
698; PG 137, 1073. IDEM, ‘Erdpa dpptivsia: ibid., 699-700; 1073-1076.
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dire de cette fagon? Twv yap tcavivwv Kai rqg irpdg Aépvov dmoToAfig tov aylov
KvpiAAov diopt(opdvwy AiRdAAovg napangoEwc pq irpoodyEiv twexl- twv Ispdwv

nwc; av tic, EITTOI Tqv sv ’Etpdaw ovvodov, Kai paAAov rov Trpot'cjTUpcvov
ravrqc pdyav KvpiAAov, VTTEvavriwc; savrw Kai toic, Aoirnlc; naTpaai
8iop[aao8adA . En rdalite, le canon de saint Cyrille, de meme que le canon du

concile, a desapprouve d’une maniere theorique la demission, mais il n’a voulu, pas
plus que le canon du concile, imposer aucune regle normative7s76

3. Le canon 10 de saint Pierre d'Alexandrie. Le canon n’a rien & voir avec
notre sujet: il ne concerne que les pretres laps qui, meme apres s’etre repentis, ne
sont plus admis en fonction, ,vu qu’ils ont abandonne le troupeau du Seigneur, et
se sont fait blamer, ce gu’aucun apdétre n’avait fait“ (erre 6q KaTaAshpavTat~ to
ttol/jviov tov Kvpiov Kai ptopgoapdvovq savrovg, 6nep ovosig twv ct/tootdAwv
nsiroLgKe)16. 1l a cependant donne lieu & une construction dans la logique des ca-

nonistes: si des pretres qui avaient abandonnd leurs ouailles, sous la persecution et
la torture, ne sont plus pardonnables, que faut-il penser et ddeider & propos de ceux
qui par la demission abandonnent leur diocese et leur troupeau, en pleine paix de

I’Eglise et sans aucune contrainte analogue (Ei yap oi npoQ opoAoyiac, aywva ...
oppgaavTEc KAgpiKoi Kai KoAaaddvTeg, Kai pq dmpeivavTSQ cxAA' evoovteq
sha cxvana.AaioavTEQ, ovk a&ovvrai ovyyvwpqq eiq to Tqv AeiTovpyiav
avaAallsiv, koTa tov Osiov tovtov |Jardpa, ovosv srepov dymAovpEvoi ij to
KaTaAnrsiv tovq 6toeAtpovg, Ovvdtpsvoi avToig dv Kaipw KEpimdxoEwv Evypgoroi
sivai slg t6 oTgpiCsiv avTovg, Kai ravra paprvp'uxQ ct&wddvTst; Kai ra
oxiypaTa tov XpiOTov dv rq oapri avrwv jrspupdpovTEQ irwg apxiepEVQ Kai
Troipqv, 6q 6<pelAel nddvai Tqv tpw/qv vredp twv irpoR&Twv, KaTaAnrwv Tqv

74 Baisamon, commenlaire sur la Lettre du concile d'Ephe.sc: RHALLES-POTLfeS, Il, 214; PG
137, 373. Cf. Zonaras, ibid.: "Oti bi irapamiaetc °u XPIl 56xs°6at Kal iX to0 rpirou KEcpaXatou
tiic irpdc Adpvov i7noTOXT|C roii drylou KupiXXou tpavepwq 6jroOEiKvUTat ... (213 = 380). - Nicétas
d’Ancyre avait employ6 I'argument contraire: saint Cyrille, par sa participation au concile d’Bphdse,
donc aussi a la rédaction de la lettre au synode de Pamphylie, aurait optd lui-meme pour une applica-
tion trés souple de son propre canon, et cela d’une fagon authentique et par la voic d’un documcnt
d’une force juridique augmentd (q Kai rrXeiov elkotioc to aibdatpov oOirotpoperar, ote Kal Koivrj
tpritpu) Tgc 6Xgc OKTretpwvnpévg ouvédou: (6d. DARROUZES, 258). Cf. I'exposd analogue de Nicolas
de Mothone (6d. DEMETRAKOPOULQOS, 286); Nicolas insiste sur le fait que saint Cyrille continue h
appcler I'dveque Pierre, de qui il est question dans cette meme lettre & Domnus, tnloKonov
EvXaRioTctTov Kai OeotpiXiaraTov (canon 1), méme aprés sa condamnation et apres la lettre de
domission qu’il avait 6t obligd de donner (xolig bi rric rrapaioioEtoi; XiRoXXouc, 00 kots
rrpoaipeaiv olxsiav, OXX' tbc if, évayKfic Kal tpéRou Kal rfjc rtvtov 8jrEtXqq émbtdouval tpgoi
canon 3).

75 Nicotas se moque meme de ceux qui emploient largement ce canon d’importance normative
minime et en font un argument majeur contrc la démission des Gveques: O yotp ro6 iv orytoiq
KupiXXou Trpog Adpvov xavebv TroXii<; i'iptv Ulr' auTiov ouvexecq 6moEidpevoi; Kal imtpiovoupEvo;
Kal avu> ko! KOTto rrepnpEpépevoq (6d. DARROUZfeS, ibid.).

76 Texte: P.-P, JOANNOU, Discipline généralc antique, Il, 46-48; RHALLES-POTLES, IV, 29-

30; PG 138, 496-497. La traduction frangaise est cclle de JOANNOU.
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iffmaTEvdelaav jrolpvgv avrw Kai TrapaiTgadtpsvog rqv avrrjc tppovrida Kai
dmpdAetav, Kai 6aov to6 kut' avrov tolg Xvkolqg ravrqv ekdedwkiop, avrexecrdai
rrjc AsiTovpyiai~ 6iKaiOQ AoytadqoETai Kai oti paAAov RBapyrdroiv EJTiTipiwv
KpiOgoETai &"ioq Otd rgv tov avareddvrog avrw Aaov dyKardtAetipiv ...)77.
,Comment, en effet, rdclament-ils ce qu’ils ont abandonne?*; tt&q yap airovotv 6
KardAenpav;™. Nous venons de voir que I’auteur de cette construction, Jean Zona-

ras ou Theodore Baisamon, Pa incorporee dans un petit traite, en annexe au com-
mentaire sur ce canon 10 de Pierre d’Alexandrie; le titre en est explicite:

JInterpretation toute dirigee contre Mouzalon* CEjTE"djyqoiq rpspopdvg Karcx tov
Mov(dAiovo<; 4jraoa)19.79

4. Le canon 36 des Apdtres [ca. 380] (Si quis episcopus non susceperit offici-
um et curam populi sibi commissam, hic communione privetur, quousque oboedi-
entiam commodans adquiescat: Et tlq xstpoTovgdeiq dmakKoiroq pq Kara®&xoiTo
rqv Aeirovpyiav Kai rqv tppovnda tov Aaov Tgv syxsiptodsloav avT&, tovtov
atpwpiopdvov rvyx&veiv, Eoiq &v KaTaodd"grai ...)so qui reprend le canon 17
d’Antioche [341]81. Si vraiment quelqu’un est soumis & une peine canonique seu-

lement pour ne pas avoir accepte la Charge episcopale des son election - ce qu’il
paraTt, en fin de compte, avoir le droit de faire que faut-il dire de lui qui aban-

donne la Charge episcopale apres I’avoir acceptee et assumee: El yap oi apn
KpliTtag KaAovpevoi elq irotpavTtkKqv AeiTovpylav Aaov, ei pq ttslOolvto Toiq
ipgtpiCopdvoiq ovtovqg, atpwpiapdvoi elai .... ttsiq 0i xstpoTovgddvTEq Kai Tqv tov
Aaov irpocfTaociav KaTaoe&psvoi dnrpaypévwg OeffigaovTai TrapaiTovpevot Kai
to iyxeipiadev avTolq virb rrjc dsiaq yapirot; AEnovpygpa cnrovatvOpEvoi ovk
ETriTipgdqoovTai paAAov, dxAAct Kai ydpag dfovcn to KaAeiodai dmoKonoi Kai
rvyxdtvEiv Tipfjg ctpxiEpaTiKqq;s2 [L’ambiguitd du terme xetpoTovla: ordination ou

et election dans les textes canoniques est bien connue. Zonaras opte ici pour
I’acception election, qui est d’ailleurs plus commode pour son raisonnement, mais
de bonne foi, parait-il83. Baisamon a deja remarque que I’acception ordination est

77 'EirednmoK... : RHALLES-POTLES, IV, 32-33; PG 138, 501.

78 Texte du canon [supra, n. 76]. Cf. dans I”* Etre(tjyriatc to KCtTaXiTreiv tov Aaov, ojrl
6moKOTrou KaTaXnrévroc tév oixeiov Aadv.

79 Voir supra, n. 44 et45.

80 Texte: P.-P. JOANNOU, Discipline gdndrale antique, 1/2, 25; RHALLUS-POTLfeS, Il, 48; PG
137, 412. Dans les dditions des Constitutions Apostoliques: F.X. FUNK, Didascalia et Constitutiones
Apostolorum, Paderborn 1905, 574; M. METZGER, Les Constitutions Apostoliques, Ill [= Sources
Chrétiennes 336], Paris 1987, 284-286.

81 Texte: P.-P. JOANNOU, Discipline gdndrale antique, 1/2, 117-118; RHALLES-POTLES, II,
158; PG 137, 1324.

82 Zonaras, commentaire sur la Lettre du concile d’fiphdse: RHALLES-POTLES, II, 210; PG
137, 376. Le canon 17 d’Antioche est cit® aussi.

83 Ut supra: ei pf| 7rei0oivTO roig tpr|<P<(op£voic aUTOuc; cf. dans son commentaire sur le
canon apostolique: tov yop elc trpooTCtoiav Aaod xaAoupevov pd Ov-nreiveiv StaiceAsueTai, OAAD
xarahoxeoOcti t6 Oeiov AeiTOupYnpa xal -rflv tos XaoO trpoaraaiav (RHALLfeS-POTLES, II, 48-



23

preferable dans le contexte84: cf. aussi dans le canon d’Antioche EIl tu- emoKonoQ
xetpodsaiav imoKOirov AaRwv ...85].

5. Le canon 6 de Chalcedoine (451). C’est le canon fondamental qui interdit,
dans [I'Bglise d’Orient, les ordinations ,absolues“ ou ,libres*: Mqgo6lva
onroAsAvpavwq -/supoToveiolRai, prirE npEoRvTEpov, prjre 6uxkovov pqre 0Aaic
Tiva t&v iv tw iK/cAgcnaaTiKW rdtypart ... Tom~ e (xttoAvtwq XEipoTovovpdvoq
wpioev g &ayia avvodoq &xvpov axeiv ti)v rotavTqv xElIPorovuxv Kai pgdapov
Ovvaadai ivepyelv ... Nullum absolute ordinari debere presbiterum aut diaconum
nec quemlibet in gradu ecclesiastico ... Qui vero absolute ordinantur, decrevit
sancta synhodus, irritam esse huiusce modi manus impositionem et nusquam posse
ministrare ...86. Or, nous avons deja vu que les canonistes byzantins ont essayd de

faire appliquer ce canon aux eveques demissionnaires: en effet, reconnaitre la
dignitd dpiscopale a un 6veque sans sidge n'dquivaudrait-il pas a accepter, contre le
canon, la possibilitd d’un dpiscopat ,absolu“? nwc, ... &noAvTwq Xai avwvvpwg
EKtaKoirot; eoErai Kai xApOrjosTai Kai afrwdrjoETai dixalwv apxispaTiKwv, c’est
Zonaras qui se demande apres un long ddveloppement87, suivi plus modestement

par Baisamong88. Nous avons ddja parld, & titre d’introduction, de ce raisonnement:
une regle applicable sans aucun doute au moment de Fdlection ou de I’ordination
est censde I’etre aussi retroactivement pour mettre en cause la qualite sacerdotale
d’une personne canoniquement ordonnee. Cette chasse & la retroactivite est une
spdcialite caracteristique de la pensee canonique byzantine. Un exemple typique: le
mariage entre le parrain et la mere de son filleul est empeche pour cause de parentd
spirituelle crdee par le bapteme; or, s’il arrive qu’un pdre assiste en tant que parrain

49; PG 137, 112-113). Je n’entre pas ici dans celte question, toujours ouverte, si vraiment par
XEiporovpSelc iirloKOiroq on ddsigne ici I'6vgque-61u qui n'acceple pas son dlection, ou bien I'dveque
qui ne veut pas assumer scs fonclions apres avoir acceptd el regu I'ordination (consdcration) dpiscopale,
ce qui est evidcmment autre chose; nous venons de dire que le terme xElPorovia dans I'cmploi byzan-
tin permet les deux interprdtations (voir ddja sur ce sujet les commentaires byzantins: RHALLfeS-
POTLES, Il, 48-50; PG 137, 112-113). Il est dvident que. dans notrc cas, c'est la prcmidre interprdta-
tion qui rend possible I’argumentation ti fortiori employde par Zonaras. JOANNOU avait optd pour
I’ambiguitd: dans le titre latin il a laissd De ordinatis episcopis.... tandis qu'il traduiten frangais: ,Des
dvdques nommds" ; en revanche, pour ce qui est du texte lui-memc, il propose en franqais: ,aprds son
Ordination" , mais dans la traduction latine: Si quis ordinatus episcopus .... il prdfdre oublicr ordinatus.

84 Cominentaire sur le canon apostoliquc 36: RHALLES-POTLES, IlI, 49; PG 137, 112. 11 eite
explicitement I’opinion contraire de Zonaras: Tiviq u>6e n)v xEiporoviav Avti iprjtpou iBdfjavro, Kal
eTirov OaopdCeiv rridaq 7rapavrodvTai agpEpov ol ipncpiaeivreq elg iKKAnalag 6 6i uirepipui'iq
Ztuvapaq ipppvEorov rév xavova i"EXaReTO ti)v xcporovilav Kal Elg xE>PoOeaiav Kal elq ipptpov.
'Epol Bi i5 6p006 xaTEVOIijOn xeipoxovlav ivratda elnEiv tov xavova rflv XEipoOEolav ...

85 En effet, il existe ici beaucoup moins d'ambivalance quant & la terminologie et
I'Interpretation, cela vaut aussi pour les traductions.

86 Texte: P. -P. JOANNOU, Discipline gdndrale antique, 1/1, 74-75; RHALLES-POTLfeS, I,
230; PG 137,404-405 (commentaires byzantins: ibid., 231-232; 405-409.

87 Commentaire sur la Lettre du concile d’Ephdse: RHALLES-POTLES, Il, 212; PG 137, 380.

88 Ibid., 214-215; 373.
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au bapteme de son propre enfant, ce qui est d’ailleurs interdit, un empechement
diriment se produit dans le mariage du pere avec sa femme, la mere de son enfant,
devenue maintenant mebre de son filleul: le mariage est censd ipsofacto dissous - un
bon truc byzantin bien connu pour obtenir automatiquement un divorce facileg8d. On
pourrait multiplier les exemples9. Cependant, personne n’a jamais contestd, sous
ce pretexte de F,ordination absolue* survenue, le droit des simples pretres seculiers
a une retraite honorable, dvidemment sans prdjudice de leur qualitd sacerdotale.

6. Le canon 16 du concile Premier-Second (Prétodeutira) [861]. C’est
Nicetas d’Ancyre qui eite deja ce canon pour ddfendre sa cause, le droit de demis-
sion episcopale: Ata rat; tpdoveudag ts Kai rapaxac rat; dv rq tov Oeov
iIKKAgoig avpR-aivovaaq Kai tovto Opioai ctvayKaidv dort, t6 pqosvi rpdtrw
imoKonov Kara-oTqvai dv rfj EKKApaig, qc ert 6 TrpoeoTwc £fj Kai dv rq idip
owtoraTai ripfi, ei pq avr'oq ekuiv rqv dmoKOtrqv TrapairqoETat (cf. aussi: Ei
od Tig twv dmoKOTCwv dv rq i6ig awioTOpevoc npg pgre TrapatreioRai
RovAoiro, pgre tov oikeiov dOdAoi noipaivEiv Aadv ...)91. Il est donc interdit

d’etablir un eveque dans un dioelise du vivant de son titulaire, ,sauf si ce dernier
lui-meme de son propre gre se demettait de son eveche“92 - voila donc, dit

Nicdtas93, Nicolas de Methone aussi plus tard , une regle canonique explicite qui
permette la demission des eveques. Or, les canonistes ,officiels* passent pratique-
ment cette mention sous silence. Cependant il en reste quelque chose: Zonaras,

pour une seule fois, accepte la possibilite d’un motif juste de ddmission (ovte
irapatTELTai, ei evAoyov airiav tawqg U%ei napaiTijoewcf5. Baisamon, lui, recon-

nait la ,contradiction* et se contente de signaler dans son commentaire sur le canon
du Premier-Second, & deux reprises, que celui-ci doit etre interprete dans I’esprit du
canon de saint Cyrille: ’ Etcei 6d dK tovitwy pev avatpaivETai napaOEKTdac Bivai
TCtg rrapd twv dmoKOnwv OKwaddyiroTE yivopdvag napandi-oeic, drspot 6d
Kavoveq Kai avrq q irp6c Aopvov dmoToAqg tov ctyiov KvptAAov ... OiopifovTai
pg OTTEpipEpipvwe Tac twv dmtJKOJTwv TrapaiTqaeic ddxeodai, 6tpeiAeic Kai tov

89 Sur ce procede: S. TROIANOS, T6 ouvuivetiké BiaCuyio ord BuCévno, Byzantiaka 3
(1983), (9-21) 13-14.

90 Pour des cas analogues ol une cetaine inlerprotalion attribue des effets rotroactifs fanlaisistes a
d’autres dispositions canoniques matrimoniales (canons 3 et 26 du concile in Trullo), voir PITSAKIS,
Clergd mari6 et cdlibat ... [supra, n. 14], 297-299, 304-305; idem, ,Le droit matrimonial dans les
canons du concile in Trullo", Annuarium Historiae Conciliorum 24 (1992), (158-185) 163 163 n. 10.

91 Texte: P. -P. JOANNOU, Discipline gonérale antique, 1/2, 476-478; RHALLfcS-POTLULS, 1,
696-697; PG 137, 1072.

92 Traduction JOANNOU, ibid.

93 Ed. DARROUZfcS, 254-256.

94 Ed. DfeMfeTRAKOPOULOS, 284-286.

95 Commentaire sur le canon 16 du Premier-Second: RHALLfcS-POTLSfiS, 4, 697; PG 137,
1077.
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napovra Kavova irpdg ixstva ov/jRi3ioa?6, il croit devoiry revenir plus tard dans

une notice additionnelle (* Erdpa dppqvsia): ' Evroqg pev dypaipapsv dipelAetv ra
Sv tw trapovri tcavdvL irEpisxdpsva yfxpiv rwv rrapairovpdvwy dmoKOirwv
dfaKovsodai irpdq ra KavovtaOdvra trapa rov ayiov KvpiXXov dv rfj npog
Aob/jvov dmoroXf ...91 - un renvoi reciproque est meme introduit ad hoc dans son
commentaire sur le canon de saint Cyrille: Zrjrei avayKoawq ...9S

En revanche les canonistes s’empressent de trouver dans ce meme canon 16
encore un argument afortiori favorisant leur these. En effet, disent-ils, si le canon
prescrit qu’,,un eveque qui reste plus de six mois loin de son diocese, sans y etre
retenu par ordre imperial ou pour remplir un office au Service de son patriarche ou
a cause d’une grave maladie qui le condamne a I’immobilitd absolue, ... doit etre
complbtement ddpouille de I’honneur et de la dignitd 6piscopaux et du sacerdoce
lui-meme* (rqq roti dmoKOmv npqq rs Kai afiaq aXXoTpuodrjoerai TravrsXwg
- Kai rqqg apxiepwovvqq, Oi qc rroipaiveiv drayRq, TravreXwq axXorpiov
KadioTUvai)@%*h&8loit-on pas imposer une peine pareille, & plus forte raison, & un
eveque qui abandonne son diocese non pas pour six mois seulement, mais pour
jamais? ... (ei yap Kara tov slpgpdvov Kavova 6 dmoKomgq inrep ré dfapqvov
rijg otKEiag airoSgpgaaq dmo-Koirqq, avev piaq rwv dcrrspidpgpdvwy dv avrw
ainwv, Kai rfjg dmaKOirgQ Kai rqq Aapxtepwavvqq ekttlktel Kai apnpolv
gXXorpiwrai, nwg 6 mxpairovpEvoq rqv dmoKoirqv Kai carayopsvaaq /jgKdn
TroipaivELv r6 dpmoTEvOev avrw ttolljviov Kai rqq rovrov qipovridoq 8ia RBiov
Karagtpovtjaaq etq <Sv apxtspEvqg;)m. Ce n’est pas seulement un sophisme, mais

aussi une deformation du texte; car le canon lui-meme est soumis precisement a
cette condition: que I’eveque ne veuille pas demissionner (ei... pijrE TcapaiTEioOai
BovXoiro)\

7. Dans cette logique, il parait assez curieux, comme le P. Darrouzes I’a deja
bien remarquelll, que ,meme Zonaras n’a pas invoque“ un autre canon apparente,
le canon 2 du concile de Sainte-Sophie [879-880]. Ce canon pourrait, en effet,
fournir un argument de plus de cette nature: si un dveque qui abandonne sa Charge
pour faire la profession monastique, donc pour une cause pieuse, est censd dechu
de la dignite episcopale (pgKETi rovrov rqq apxiEparikKqq avrnroiEioOai dxfiaq ...

9% Ibid., 698; 1073.

91 Ibid.,, 699; 1073-1076. £U 5£ yivcooKE 6n raura r& rnxpad toO iyiou KupiAAou
6iopioOevTa ouk oI5 omoc napaftXiirovrai .. ’Eyu) 6£ tou; irapdt toO tiyiou KupiAXou
8iopio6sTaiv gtropai [supra, n. 73 et infru, n. 108], Voir un commentaire tardif sur ce sujet dans le
Pddalion [infru, n. 157].

98 RHALLES-POTLES, IV, 360 (fait ddfaut dans le texte <Sditd par BEVER1DGE = PG).

99 Texte [ul supra n. 91] et traduction JOANNOU quelque peu modifiee.

,no * EirE&mois ... [supra, n. 44]: RHALLES-POTLES, IV. 33-34; PG 138, 501. Dans le texte
on renvoie, par inadvcrtance, au canon 16 de Nicée Il (seplitme concile oecumenique).

""" DARROUZ&S.71.
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avTOQ eavrév tov (xpxiepariKov ccrrooTepgoai; Radpov, ovKin npoQ to
npOTspov, djrep Bia twv epywv qdirqoev, ad&wpa iiravaarpitpeiv)'02, un traite-
ment au moins analogue ne serait que bien merite pour ceux qui abandonnent leur
Charge sans raison pareille. Or, nos canonistes n’ont pas eu recours a cet argument.
Peut-etre ne voudraient-ils precisement pas reconnaitre qu’il y ait des motifs non
blamables voire louables d’abandonner la Charge episcopale.

Mais Baisamon, sans employer cet argument, surtout sans mentionner le Ca-
non de Sainte-Sophie, ouvre pour une seule fois une petite brbche dans ce principe
de refus de ,tout motif louable de demission®. 11 est, parait-il, toujours hante par le
souvenir de ce cas de demission de saint Gregoire de Nazianze, cas non blamable
par definition, qu’il ne peut pas introduire passablement dans son Systeme. Or, dans
cette ' Eripa eppqveia qu’il ajoute en annexe de son commentaire sur le canon 16
du Premier-Second, il assimile la retraite de saint Gregoire a un choix de la vie
monastique, choix louable en soi - pour en conclure que c’est probablement a cette
Sorte de irapamicnc que se refere le canon 16, lorsqu’il parait accepter la possibi-
lite legitime d’une demission dpiscopale: EI Oe mxpaiTeiodcu OiAeu; imoKOjrovg
6i' 4jrokU-poewg Kai 6ux tov imAd&odai duxywyqv povaliKqv, KaOihc Kai 6
pdyac, Epqyopioc, 6 ©eoAdyoi~ eiroiqae, Kai jrspi tolovtwv Trapairrjoewv Adyeic
tov Kaviva tovtov OiaAaplaveiv, crvvnoel/jai Kai ovtoct03 1Bdisamon est assez
consequent avec ces id6es dans son commentaire sur le canon de Sainte-Sophie lui-
meme: en effet, il evite attentivement de declarer un eveque qui ait fait profession
monastique explicitement dechu du sacerdoce; il prefére employer ici des formules
plus prudentes, telles que: ,exclu du magistere*, ,de I’autorite pastorale* (pq
ivepyeiv 6i0aaKaAiKOv rt Kai ... emxeipelv dxAAovc; rroipalveiv), ,ne pas exercer
des fonctions pontificales” (pqg irapax~pslaRai &pxiepaTtKOv i ivepyeiv, otl
aivTOQ eavTOv dux rfjc anoKtxpaewQ ek tovtov cnre&vwaeyv ... cf. eCqrqdg oe ei

. bvvaTai u ivepyeiv imaKomKOv)m. En tout etat de cause, les canonistes re-
gardent goneralement ce cas-la avec beaucoup plus de souplesse que celui de la
demission proprement dite: il serait plutdt I’equivalent d’une suspense & vie, non
pas celui d’une deposition. [Un incident de jurisprudence patriarcale, quelque peu
analogue & celui de Theodule de Macre, au tournant entre les patriarcats de Luc
Chrysoberg6s et de Michel d’Anchialos, est rapporte par Baisamon: ,Nicolas Mou-
zalon, eveque d’Amycles [simple coincidence de nom avec le patriarche homony-
me], fait moine malgro lui demande & etre retabli dans sa dignite episcopale. Le
patriarche Luc repousse sa requete, parce qu’il s’est presente au synode en habits
episcopaux, et s’est ainsi fait justice lui-meme sans attendre le jugement du synode.
Apres la mort du patriarche Luc, le nouveau patriarche Michel retablit Nicolas dans

112 Texte: P.-P. JOANNOU, Discipline g£nfrale antique, 1/2, 484-485; RHALLES-POTLES, I,

707-708; PG 137, 1088-1089 (commentaires byzantins: ibid., 708-710; 1089-1092).
103 RHALLfcS-POTLfeS, I, 700; PG 137, 1076.

104 RHALLfeS-POTLfeS, I1, 709; PG 137, 1089.
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sa dignite; il ddclare qu’au contraire, s’il I’avait vu en habits de moine, il ne le
retablirait pas, comme ayant accepte le fait accompli*“ (Regestes N. 1096, 1137)]105.

(e) A cette production canonique ,officielle* on peutjoindre une Serie de sco-
lies, editees ou inedites, que I’on repere dans des manuscrits byzantins, et qui plai-
dent pour ou contre le , droit de ddmission*. Le P. Darrouzes en a donne une petite
liste; eiles datent du Xe au XHle sidcle: ,,L.’opinion ne cesse jamais de se preoccu-
per du probldme*“106.

(f) La pratique.

Or, un de ces scoliastes, dans le Vallicellianus gr. F. 10, deplore deja au Xe
sidcle ,la frdquence des demissions en son temps‘“107.*Nous avons vu qu’une prati-
que constante de demissions, qui aurait meme forme un ,droit coutumier®, est at-
testee et avoude par Baisamon lui-meme, meme s’il n’accepte pas la canonicitd
d’application de ce droit: 6tl tixvtex ... ovk 0l6" 6rnoq irtxpaBAé&irovTcn. floAAoi
pev yixp Kai tcxc 6jrwqoqtroTE yivopevaq irap/x twv smoKOnwv irapaiTgoeiQ
0sKTeaq elvai OsAovm ... Oi de Aeyovrec; OcpeiAeiv ibg mvova rqv jrepi twv
TTapairgaewv paKpav ovvrjdstav Kparsiv ov <aAwq AiyovoC paKpa yixp avvqdeia
ixyparpog ov Kparei evOa iyyp&tpw vopw q mvovi £vavnovTaim. Des exemples
en sont mentionnds dans les traitds des canonistes byzantins; naturellement ce sont
plutot des canonistes qui plaident pour le ,droit de demission* et qui cherchent a
trouver des procedents. Nic6tas d’Ancyre eite des cas plus ou moins recents, ceux
d’fitienne de Nicomedie, de Nicéphore de NictSe, d’un Epiphane de Chypre (non
pas saint fipiphane, le Pbre de I’Eglise), de Jean de Sardes, de D6m6trios de S6ba-
ste, enfin d’Hilarion de Mesembria, ,,qui avait quitté son siége irrdgulibrement, et
puis de I’endroit ol il s’etait r6fugi6, hors de son diocdse, avait envoyd sa domissi-
on. Malgro cette irrégularitf, le patriarche accepta la demission et proc”da au rem-
placement*“109. Des chercheurs modernes, C. Rhallbsl110, A. Christophilopoulosi11,112
en ont dress6 des listes, ol je ne reviendrai pas; J. Darrouziis y a contribu6 aussi"2.
Ce sont surtout des cas bien connus de demission, volontaire ou forede, de patriar-
ches. Il y a des cas anciens, ol la terminologie des historiens, qui n’est ndeessaire-

105 Baisamon, commentaire sur le canon 3 d'Ancyre: RHALLHS-POTLES, Ill, 27; PG 137,
1129-1132. IDEM, commentaire sur Ic canon 50 (59) / 54 de Carthage: RHALLES-POTLES, Ill, 427-
428; PG 137, 196-197.

106 DARROUZES, 258-259 n. 3.

DARROUZES, ibid.

"IS Commentaire sur le canon 16 du concile Premier-Second (frrépa ipunvela): RHALLfeS-
POTLEs, Il, 699-700; PG 137, 1076 [voir supra. n. 69,73,97).

109 Nicdtas d'Ancyre: DARROUZES, 250-256. Cf. le commentaire de DARROUZES, 52.

110 llepi Trapa\Tfloeo)C 67noKe6iro)v ... [cf. supra. n. 4).

Supra [n. 5], 40-41.

112DARROUZES, 257 n. 5; il s'agit surtout de cas de patriarches qui aient ddmissionnd, reper-

torids d'aprds les Regestes.
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ment pas la notre, ne nous permet pas de comprendre s’il s’agit vraiment de renon-
cer aussi a la dignite 6piscopale, & savoir aux ordres, ou bien seulement ,au siege*
(potestas regiminis); les termes iepareia, iepwovvq dans le contexte pourraient
avoir Tun ou I’autre sens. C’est, par exemple, le cas du patriarche saint Germain ler
(715-730): anET&™aro tt)v &pxispwovvqv (Theophane)ll3, napprelTo Kai rqv
iepwovvqv cnrd3aAs (Nicephore)"4; les deux historiens eccldsiastiques iconophiles
par excellence sauraient-ils regarder le saint patriarche, héros de la lutte contre les
iconoclastes, comme volontairement dechu du sacerdoce? Un cas de terminologie
ambigue analogue est celui de le demission du patriarche Antoine 11l le Studite
(973-978): les historiens (Scylizes = Cedrenos) emploient le terme UTrora’iipevot;
rfj IspaTEU?"5, mais ni la lettre qui est & ’origine de la demission Offerte par le
patriarche & Fempereurl16,1r1i71& ¥8ait&9sur la demission de Nicetas d’Ancyre, qui en

fait une mention elogieuse ([6 veoq peyaQ 'Avrwviot;]... xaipeiv etlaac... Opovovt;
Kai Trpoedpiag... peyaXotpvx&c petetu&ts)'1, ne nous permettent d’y entrevoir

une renonciation au sacerdoce [Regestes N. 798a, 799b]"8. Qui plus est Antoine

plaide pour le droit de demission: ,,il n’est pas convaincu®, dit-il, ,,qu’il soit d6len-
du de demissioner, malgrd la remontrance de Fempereur qui en juge autrement et
en a fait la demonstration par les lois ecctesiastiques et I’histoire**"9; le debat sur le

»droit de demission* avait d<5ja commence ...

Nous n’avons donc pas, paralt-il, d’exemple certain de renonciation explicite
d’un patriarche au sacerdoce avant celle de Jean V I’Oxite d’Antioche. En revan-

113 Chronographie, ed. C. DE BOOR, Leipzig 1883, 409 = 629-630 (Bonn). Cf. infra, n. 124.

114 Breviarium (" loTopia auvropoc), 6d. C. DE BOOR, Leipzig 1880, 58

"'s Scylitzos, 6d. J. THURN, Berlin-New York 1973,328 = Cédronos, 11,434 (Bonn).

116 J. DARROUZES, fipistoliers byzantins du X' silicle [= Archives de I'Orient Chrétien 6], Paris
1960, 343-346 (introduction: 62-63).

117 DARROUZES, Documents inedits .... 254; cf. trpupvav KpouatipEvoq irpdc -rfiv tpIXqv
au8u; (itrpaypoadvtiv pEyaXotpuxtac per6T(iEaro, ou l'auleur reprend le thfcme de <piXii i'laux!a,
puisd0 dans la lettre meme d'Antoine (6d. DARROUZES, Rpistolicrs byzantins ..., 346: tu
Ojrpaypoouvtiv axoXritEiv ... ’Etravtiyaye o6v auOt<; -irpdc rt)v dpxaiav Kat (ptXiav ...). C’est un
lieu commun de cette littcrature depuis saint Gregoire de Nazianze (et d'aprés son exemple).

118 Sur les donn&s historiques voir, en plus des numeros des Regestes, DARROUZES, Docu-
ments inddits .... 254-255 n. 3.

119 "Eyto, Koapoird0r|TE auroKporop, ouk tdpqv apdtprnpa elvat, otidé viiv ofopat - ouk oléa
ei cruveTtdt; - , ro yvwvat tptXovEIKEIv -rflv oiKEiav daOdvetav Kal -rflv ttroxuJptlotv paXXov -rf|C
trappnotac; o-traCEoQat ... "AXX' itrel toiito tt\ RaaiXeiq, rf aXgOeiq 66 paXXov, 6XXtoq ixpifli]
Kal <ptXEUOSpi>c SiEyvtiioOr) Kal £50!;£v, 2Sei tt&vtuq ... dauXXoyicmoc ... Kal dvapcptXOKTtoc tt)
atirod aupRouAia Kal acipcoTOTn irapaivoosi KaOurroKutpai, OKKXrimaanKoti; StiXaBi) Oeapoie Kal
kavémv dkoXouOolivti 5ui te ypatpiKtdv (nroSEirEtiiv Kal iraXaio-rtiTtov loTopttév Kal OEitov tuttiiv
Kal auvqOEiac &pxaiaq travTo6airii)<; Oedpeotov ré airoutaCopEvov tiiroSEi§avn ... (6d. DAR-
ROUZfeS, Rpistoliers byzantins .... 344-345; cf. la note de I'editeur, ibid., 345 n. 1). Comme le texte est
loin d’etre clair, la citation dans mon expose est faite d’apris le resiimé qu'en donne le P. DAR-
ROUZES dans le N. 798a des Regestes.
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che, nous avons des cas tres explicites de renonciation au seul siege patriarcal, mais
non a la dignite episcopale:

1. Martyrius d’Antioche (Ve siede): sir'SKKApaiap tj) imcKaoiri)
(ijrcTCttjaTo  eiirdiv KArjpu>  &wiroTCXKTta Kai Aaill 6nreidei Kai dKKApaipx
EppvKWfjdvfi otttotut-Toljai, qivXixTTilv eavTli to crfjtwpa Trjt; IEpioovvric;
(Theophane)120

2. Pyrrhus de Constantinople (638-641, 654): Trapfirrjoaro (a. 641); rrjQ
iepcoovvrir; pt) ottpiardpevog Aaw aireidsi (Nicephore)l2l. 122 t8digadds doit etre
exact d’autant plus que I’historien orthodoxe serait ici mal dispose envers un patri-
arche ,heretique* (monothelete) et sa qualite episcopale \Regestes N. 297]m. La

mention est importante aussi pour la raison qu’elle comporte 1’Information que
Pyrrhus, lors de sa demission, avait aussi ,depose Vomophorion“: Kai to
TTEpiKEipevov avTip wpétpopov TTEpisAtbv rfj ispg: diroTidETai TpairdCumi Or, cela
nous permet de constater que la deposition de Vomophorion, attestee aussi dans des
cas qui ne sont pas si explicites, en I’occurence dans le cas de Germain ler
(imooiic t6 wpoipdpiov. Theophane) *, ne marque pas necessairement la renoncia-

tion & la dignite episcopale: 1’6mophorion etait alors plutot un Symbole de pouvoir
et d’autorite, de fonction analogue mais non identique au pallium romain, que
I’ornement distinctif par excellence de I’ordre episcopal qu’ il est aujourd’hui.

3. Nicolas ler le Mystique, patriarche de Constantinople (901-907, 912-925).
C’est de loin le cas le plus important, le plus bien docuinente aussi, de ddmission
patriarcale avant les discussions des Xle et Xlle siecles. Nous disposons de trois

~ecrits d’abdication* de Nicolas en 907 [Regestes N. 603-605, anciens N. 612-
614]12s; a I’origine se trouve la fameuse affaire de la tetragamie de I’empereur Leon

*““Thiophane (ed. DE BOOR), 113 = 176 (Bonn).

121 Nicdphore (ed. DE BOOR). 31.

122 11 devait, d’ailleurs, reprendre possession de son siege en 654 pour quelques mois, jusqu’ 4 sa
mort, le I"juin654.

123 Nicephore [supra, n. 121],

124 Theophane [supra, n. 113].

125 Textes: a) Regesres N. 603 [612] (copie littdraire): Vita Euthymii, ed. DE BOOR, Berlin
1888, 49 = dd. P. KARLIN-HAYTER [= Ribliotheque de Byzantion 3], Bruxelles 1970, 93; LG.
WESTERINK, Nichoias | Patriarch of Constantinople, Miscellaneous Writings [= CFHB 20], Washing-
ton D.C. 1981, 18 (N. 194 1). Idem (copie juridique): S. LAMBROS, Die Abdankungsurkunde des
Patriarchen Nikolaos Mystikos, BZ 1 (1892), (551-554) 553; A. PAPADOPOULOS-KURAMEUS,
Varia graeca sacra, Saint-Pdtersbourg 1909, 258 = |. OUDOT, Patriarchatus Constantinopolitani acta
selecta [= Sacra Congregazione per la Chiesa Orientale. Codificazione Canonica Orientale. Fonti, serie
Il, fase. 3], Vatican 1941, 6-8; WESTERINK, 18-19 (N. 194 Il). b) Regestes N. 604 [613]; Vita
Euthymii, ed. DE BOOR, 50 = dd. P. KARLIN-HAYTER, 93; WESTERINK, 20 (N. 195). c) Regestes
N. 605 [614]: Vita Euthymii, dd. DE BOOR. 52-53 = dd. P. KARLIN-HAYTER, 99; WESTERINK, 20
(N. 196).
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VI. Or, le patriarche ,,quitte son trone et se retire dans la vie privee, sans cependant
renoncer a I’episcopat ni au droit d'en exercer tous les aotes ... vu que les saints
canons deposent ... et reduisent au rang laique tous ceux qui renient I’ordre sacre
auquel ils ont 6t6 agreges“126;12bv Opovov napairovpai .. pg rgc Ostac
{~urcapsvoc (apx)ispwavvge, pqde rov dmTEAeiv ir&vra oaa dvepyetv oldev
apxispuiovvg, iv w av toitw rqv raiTEivqv gpwv napsAKvowpsv (wqv, eléotec
codvbévwov ovk ov r'o rqv Osiav, wairsp arrapeoKopevov avrq, aTTonipirsoOai
xfipiv * tillwc te 6e Kai rov Ispov Kavbvoc rohe etjopoaapdvovc rqv ev g
srdxPgaav ispav Xeirovpyuxv ... airapaiTqTwc Kal ovyyvwpqc anttxcjgc xwPk
KaOaipovvroc Kai sic rqv rwv Aaikdv ctTroppiirrovToc xpav .. ra 8e rfjc
tipxiepcocjvwgc Kai rwv ravrgc dvspysiwv, 'AEw Osov vnapxovroc 8ia Riov
uvaOEx6/JEvot?21. A propos de I’affaire de la demission de Nicolas le Mystique

nous disposons d6ja d’une considerable litterature byzantine (dont un discours
d’Arathas de Cesaree)128 et modernel?9, et nous n’allons pas reprendre cette questi-

on. Les textes de demission de Nicolas sont les plus explicites qui nous soient par-
venus d’une ddmission sans renonciation & la dignite episcopale, tout comme ceux
de la ddmission de Jean I’Oxite le sont, au contraire, quant & la ,double* renoncia-
tion, au sibge et & la dignitd episcopale,

C’est apres I’exemple de Jean I’Oxite et les ddbats des Xle et Xlle sibcles que
nous disposons de vrais exemples de demission qui comprenne explicitement la
,double* renonciation: pour le Xlle sibcle (1189) on eite le cas de Theodore Krito-
poulos, mbtropolite d’Heraclee; sa lettre de demission est un document trbs explici-

te, d’une remarquable force d’expression, qui est entre dans les collections cano-
niques, en tant que modele de ce type de lettrel30. Un important exemple tardif

126 Version .juridique” du premicr document de demission [supra, n. 125]: PAPADOPOULOS-
KIIRAMEUS, 258 = OUDOT, 6-8 (cf. KARLIN-HAYTER, 93). Le rdsumd franpais est celui des
Regesles N. 603 [612] (V. GRUMEL-J. DARROUZfeS).

127 Ed. KARLIN-HAYTER, 93.

128 Ed. PAPADOPOULOS-KfiRAMEUS [supra, n. 125], 260-266. C’est la rdponsc au traitd de
Nicolas lui-meme sur ce sujet: NtxoX&ou iraTpuipxou, ra Kar’aOTOv Kal roilip tote 6pxif.pf.0; didt
rflv TSTpayaplav (dd. PAPADOPOULOS-K&RAMEUS. ibid., 255-259 = OUDOT, 2-116).

129 Voir un choix de littdrature dans les numdros des Regesles. U n’est pas lieu de reprendre ici la
bibliographie tres abondante sur la question de la tdtragamie de Ldon VI et ses effets, et sur les patriar-
cats de Nicolas et d’Euthyme (907-912), son successeur apres sa demission et dds lors adversairc, et sur
leur réle rcspectif.

150 Topoc dufipioi; fjroi rrapalrricni; ro6 6yhot&tou pgrpoiroXirou 'HpaxXciac; KupoO
©eodcbpou tou KptTorrouXou: J. LEUNCLAVIUS, lus graecoromanum, |, Francfort-sur-lc-Main 1596,
424-426 = PG 119, 1129-1132; 1. HABERT, 'ApXEpaTtkOv. Liber Pontificalis Ecclesiae Graecae,
Paris 1643, 721-723. La date (mois de fdvrier, annde du monde 6697) nous est donnde par la tradition
manuscrite: cod. Guelferbytanus 663 Heimst, f. 66r'v (modele de I’dd. LEUNCLAVIUS) [voir infra, n.
145]. Article ad hoc: P. JOACHIM IBORITfeS, Hapairrioii; roO ftyiwriiTou pgrpoiroXiTOU
'HpaicXelac xupoO ©eodwpou xoO Kprro7rouXou, Grdgorios ho Palamas, 1 (1970) 350 s.; deux
longues, et assez bonnes, observationes de I'dditeur ,ad libellum renuntiationis episcopi" accompag-
nent le texte dans I'dd. HABERT, 714-729 [voir aussi infra, n. 146].
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(1302) de cette ,double” renonciation, au siege et au sacerdoce, est celui du patri-
arche de Constantinople Jean XII Kosmas (1294-1303): Trapcurov/jcu yap rov
ircxTpiapxiKOv dpdvov  wg av 8e Kai pq irpécpaaig dg to eljqg 86i;w oKavSaAov,
avv avru Kai rqv epqgv TrapaiTovpai iepwavvqv, to pdya ovrcog ipoi xpgpa Kai
tov jravTOg avrd&ov; le patriarche signe deja: ,Jean le moine, anterieurement
patriarche de Constantinople* ( Iwétvvqg povaxog ¢ Xxpgparioag srarpuipxqg
KtovcjTavTivovjroAEwg) et cesse d’exercer des fonctions pontificales: Kai avra ra
Tng apxiepiocrvvqg airapfpis-oapsvog, dapgavxate ... (Pachymere)'3l. Ce qui est
important ici c’est que Jean ne considére decidement pas que la demission devrait
necessairement comporter aussi la renonciation & I’ordre episcopal; s’il le fait, c’est
seulement ,pour qu'on ne pense pas qu’il puisse creer du scandale a I’avenir* (ibg
av 5s Kai pg npdepamg eig to ei;qq 66tjiw (JKav'éaXov): toujours cette preoccupati-
on pour que la ddmission soit definitive et ne cree pas plus tard de revendications
Eventuelles ou de problemes de canonicite. Or, malgre tout cela, la demission de
Jean XII Etait feinte, en tout cas eile ne fut pas acceptEe [Regestes N. 1583-
1585]1R%1Mais nous avons aussi, de la meine Epoque, le cas exactement contraire:
le patriarche de Constantinople Gregoire Il dit ,de Chypre* (1283-1289) demis-
sionne, sous rEserve explicite du sacerdoce, & savoir de la dignitE Episcopale, ,car il
n’a rien fait qui puisse I’en priver, son geste d’abdication n’ayant d’autre raison que
de procurer la paix*“ (jrapaiTgmyv iroiovpai tov dpévov tov jrarpuxpxiKov Kai. rrjg
apxng rrjg jraTpiapxtKfijg Kai tov &&wparog, ov psvroi ys Kai rfjg iepwavvqg,
Eirsi ravrqv, iAeovvrog pe tov &eov, qwMi'w spavrov 6téa Biov iravTOg, otl Kai
8ia povgv tidv ttoAA&v sipqvgv Kai rrpdg Tgqv SKKAgaiav aimdv evaimv iroiovpai
rqv ToiavTqv Trapairgaiv, ov pqv stl 6pavTW ovvotda ti Kpa~avn ajreipyov rqg
LEpwovvqg epe ...) [Regestes N. 1517]133. Or, dit Pachymere, par son acte de
demission GrEgoire laissait penser qu’il avait I’intention de remonter un jour sur le
fréne; il n’avait meme pas, dit-il, signe I’acte par la formule usuelle 6 xpgpadaag
naTpidpxgg KwvoravTLvov-rréAecog - cette formule que nous avons rencontrEe dans
I’acte de demission de Jean X11134. Lors de la mort de GrEgoire, deux ans plus tard
(1291), I’empereur insiste que le dEfunt est dEchu des ordres par sa demission, et

n’a pas droit & des funerailles episcopales: to ©'ibg dpxiepea [Ocotteiv], Uonep
69 KaKsivog wsto rgv iepwovvgv TrapaKaroxciv, ovxyovg 6 KpaTiv droaTOAAiov

131 Georges Pachymere, Il, 342-343 (Bonn); voir le r3cit ibid., 337-343.

132 Voir la critique dans le numdro 1583 des Regestes (V. LAURENT). Pachymere, I, 343, 347-
353. Le patriarche Jean XII dcvait demissionner fmalement un peu plus lard, I'annde prochaine 1303
[Rei’erle.r N. 1587]; il signe sa lettre de demission: ,, I'abbd Jean" (6 iBR&aq ' ludwiiq) - Jean XII avait
dtd, avant sa nomination au patriarcat, higoumiine du monastdre de Pammakaristos: Pachymere, I, 379-
382.

133 Pachymbre, I, 130-131 (Bonn).

134 Ibid., 131-132. Voir la critique du P. LAURENT dans le N. 1517 des Regestes (cf. aussi le N.
1518: Pachymdre, 132-133).
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andAeye Kai rqg avraveipip dirdoKgiTTEv emr&TTwyv, q tug fijv ' PaovAatva, pq tc
toiovtov ettiteAeiv 0 0q Kai yiveraP5

Un patriarche qui renonce & son sacerdoce dont la demission n’est pas accep-
tee, un patriarche qui conserve son sacerdoce et qui est censd en etre dechu - une
doctrine, une discipline et une pratique flexibles selon le cas. Ce n’est donc pas
curieux que, dans cette pdriode aussi, la plupart des demissions patriarcales sont de
contenu ambigu. Nous avons vu que c’est le cas de la demission finale de Nicolas
IV Mouzalon (mais que I’on regardait deja comme ,depos6“, puis ,excommunie®).
C’est surtout le cas de la demission du patriarche Athanase (1289 -1293),
precisement cntre les patriarcats de Gregoire Il et de Jean XIl. La lettre de demissi-
on porte la formule de signature 6 xpgpctTtaag .... mais autrement eile est un mo-
nument d’ambiguite deliberee, ce que le grand adversaire d’Athanase, I’historien
Pachymere, ne manque pas d’analyser dans deux bonnes pages de critique stylisti-
quelB5 Athanase renonce ,& I’episcopat d’un peuple pareil* (6ia tovto
napanovpeQa Kai gpEig avrovQ pera rijc apxtepwcrvvqg) : ov dpovov Kai Tipgv
irapaiTEiTai, ctAAa Aadv 6toktov Kai ccrrsiQq  ttotepov 6d, tov Aadv avvapa rfj
apxiepwavvq irapaiTEirai, tot; napaiTEiaOai Oq Kai aptpoTdpovQ, q Aadv
Trapaireirai pETCt rgc; dvovaqg avrw ctpxtepaTiKqg iayvoQ Kai KaraaT&aewQ ...
(Pachymere)137.1B8ailleurs il avait deja auparavant ddclare qu’il estimait anticano-
nique de donner sa demission: rqv yap irapairqoiv Aoyi®opai ctKavéviaTov, Kai
avrq pov g 6tUKpiaiQ particulierement il ne voyait aucune raison qui lui empeche
le sacerdoce: ei Kai apapTwAdg dpi, 8AAa npaKTiK&q ovk dmarapai ti
cnreipyov Kara Kavovaq iepwavvg”. Une deuxieme lettre de ddmission, conside-
rde comme plus satisfaisantel3d, n’est pas beaucoup plus claire sur ce pointl40 141 **

[Regestes N. 1554-1557). En tout cas Athanase reviendra sur le sidge patriarcal une

seconde fois (1303-1309); il demissionnera, par une lettre ol la question n’est
meme pas posoe [Regestes N. 1666]14" .

135 Pachymere, I1, 152. CHRISTOPHILOPOULOQS, 40 n. 4.

136 Texte: Pachymiure, I, 175-176; critique: ibid., 176-178. Le P. LAURENT [Regestes N. 1556]
pense que, meme dans la formule de signature 6 xP1MaT»>oc,C ’AQavdatoq 6 xpipcmoaq
Opxieiriakorroq KiovaTav-nvouirdXEux;, Niaq 'Pripgq, olKoupEvixdq TrarpiApxng, I’'omission de xal
avant oiKoupEvucdq irarpuipxnc n’est pas accidentelle; Athanase voudrait-il insinuer que. malgri sa
renonciation au sidge archiepiscopal de Constantinople, il garde toujours en puissance la digniti patri-
arcale?

137 Pachymdire, Il, 176-177.

138 Ibid., 173-175 [Regestes N. 1554]. Cf.: kov alin)v iyxapdt*u) pou rf)v napaiTrjaiv.

139 Sur la tradition de ce texte voir Regestes N. 1557.

140 Ol y&p olivoiSa UpauTiS, xtiprn XpioroO, apyiac rt EyxAripa. Voir la critique dans le N.
1557 des Regestes (V. LAURENT)!

141 Sur la tradition de ce texte voir le numiro des Regestes. En demier lieu: A. M. TALBOT, The

Correspondence of Athanasius 1, Patriarch of Constantinople [= CFHB 7], Washington D.C. 1975, N.
112
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Une fluctuation donc importante dans la pratique, oi I’element personnel ou
circonstanciel a un rdle considerable dans un climat de doctrine et de discipline
canoniques mal formulees et mal defendues. Le P.V. Laurent a voulu avancer, sans
beaucoup y insister, une rigle qui regisse ces différents cas: renoncer aussi h la
dignité episcopale, ce serait ce que faisait tout eveque demissionnaire sorti du
milieu monastiquel4?; je trouve cette theorie tres interessante, mais eile reste &

prouver, faute d’un dchantillon siffisant d'exemples, de Tun et de Pautre cas.

C’est un an apres la premiere demission discutee d’Athanase, en 1294, que se
produisit le cas le plus important de demission episcopale dans I’Occident latin:
P6lection et Pabdication du pape saint Celestin VV (aolt-decembre 1294), qui est
mort deux annees plus tard, le 19 mai 1296. Son histoire devait exciter une certaine
discussion sur le droit de Pabdication pontificale. Dans les ann6es suivantes le pape
~demissionnaire* fut canonise (le 5 mai 1313); presque en meme temps, Dante a
place dans I'Enfer celui chefece per vilta il gran rifiuto (Inf. 111, 60). Un exemple
encore de cette double rdaction de la conscience eccldsiastique & I’egard de la
demission. A la fin du dernier siede, le poete grec moderne Constantin Cavafy
reprendra ce sujet, dans un pobme ol il fait I'doge de lui qui a dit ,le grand Non*;
le titre en est precisement, en italien: Chefece ... il gran rifiuto-, les mots per vilta
(ou per viltate) ont et<5 delib6rément omis.

(g) Lesformulaires de demission.

Nous venons de voir qu’il y a un certain nombre de lettres de demission de
P6poque byzantine qui nous soient parvenues: une pratique s’est progressivement
fixde quant & la teneur et a la forme diplomatique de ces lettres; la formule de si-
gnature: 6 xpgpariaaq ... (&p'/ismokottoc KwvoTavTivovTroXswg, Niaq ' Ptbpqq
Kai olKovpEViKOt; jrarpuipxng ou irarpiap/pc KiovoTavrivovtroAeuiq) a meme
acquis un caractere de necessite juridique, plusieurs fois 6voquee par les auteurs.

Dans les formulaires de lettres eccl6siastiques qui figurent dans des collecti-
ons canonigues manuscrites a 6te inseree, en tant que modele du genre, une des triis
rares lettres de demission d’un simple metropolite qui nous soient parvenues: celle
de Theodore Kritopoulos, metropolite d’Heraclee au Xlle siede. Nous avons deja
eite ce document {ropot; &>;nfipio<f), d’une importante rhetorique et d’un style pas-
sione, devotionis et humilitatis plenum, dit Le Quienll3; la demission, donnee afin* 145

142 Dans la critique du N. 1556 des Regesles [supra, n. 136],

145 Oriens Christianus, I, 1115 (N. 36). C’est d’aprus I'ordre des litulaires d’Heracl6e dans la liste
dpiscopale de LE QUIEN (qui pourtant ne propose pas de date prdeise pour Theodore Krtopoulos) que
*L-A.-B. MORTREUIL, Histoire du droit byzantin, Ill, Paris 1846, 395 et n. (c) avait place ce prrilat du
Xllc sibcle ,vers 1400“.
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que le metropolite puisse entrer dans la vie monastique, comporte aussi la renon-
ciation & la dignitd episcopale et au sacerdoce d’une manihre tres explicite: 6Osv
Kai tov irapovra e&Ttjpiov ropov eklepevoq ovk dvayKacmKwt; aXXd EKovmwQ
ovk a/jeXeTijTwt; dtXXa psm cr/oXrit; .... dXXwv g>gpi eotw to rfjg apxiEpwavvqq
dvaipaipETov ... Kai aXXiov oi ivdpoviapoi (xpetuOetol ... epoi oe (pteioQii
vKorayf] Kai Tplxtvov pukoq Kai t6 rqq psravoiatp 6&Kpvov (xttottXvvév [jov tx
TTEirpaypEva irapaiTovpai e Kai tév Opdvov Kai rqv (xpxgv Kai rqv ispwovvqy ...
ovk eti yap sipi iroi3tjv ..., &XXct noipviov rjog Kai tekvov ...144.145

C’est par I’intermediaire de certaines collections canoniques manuscrites (en
I’occurence celle du manuscrit Guelferbytanus Heimst. 663)'45 que ce texte a ete

placd en tete d’un formulaire de lettres ecclesiastiques dans le celebre lus Graeco-

romanum de J. Léwenklau (Leunclavius), Francfort-sur-le-Main 1596, reproduit
dans la PG 119146. La presence d’un texte aussi explicite en tant que moddle de

demission episcopale dans des collections canoniques et dans la fameuse collection
imprimee de Lowenklau (laquelle a eu un certain succds et une diffusion importan-
te, quoique quelque peu tardive, en Orient)147 a, paraTt-il, contribue - parallelement
aux dcrits des canonistes byzantins - a etablir dans une partie de la doctrine et dans
la conscience ecclésiastique orientale la ,double* ddmission comme la forme
Lidoale* de demission canonique.

Or, meme ce texte extremement explicite laisse & penser. Sans aucun doute
s’agit-il d'une renonciation a la fois au silige et a la dignite episcopale. Des tournu-
res comme: ,,qu’il soit donne aux autres de jouir de I'inalienabilite de I’ordre 6pis-
copal ... que les intrdnisations des autres soient perpetuelles* (AXXwv Sotio to rqt-

144 Rditions du lexte: voir supra. n. 130.

145 Supra, n. 130: O. von HEINEMANN, Die Handschriften der herzoglichen Bibliothek zu
Wolfenbuttel. I. Die Helmstedter Handschriften, 1l, Wolfenbuttel 1886, (109-115) 110 (N. 663. 18); L.
BURGMANN - M. Th. FUGEN - A. SCHMINCK - D. SIMON, Repertorium der Handschriften des
byzantinischen Rechts. | [= Forschungen zur byzantinischen Rechtsgeschichte 20], Francfort-sur-le-
Main 1995, (112-116) 113, 371 (N. 90/326. 30). Pour la presence de notre texte dans d’autres collec-
tions canoniques manuscrites voir, pour l'instant, Repertorium .... (134-) 137 (N. 110. 59: cod. Les-
biensis Movnc Aeipibvoc 7); cf. ibid., index, 462.

146 Supra, n. 129; le reste du formulaire, ibid., (LEUNCLAVIUS) 426-441 = (PG) 1132-1160.
En revanche notre texte n'a pas 6t6 reproduit dans I'dd. RHALLES-POTLRS, parmi les modbles de
lettres ecclesiastiques qu’elle emprunte au formulaire de LEUNCLAVIUS (ibid., V, 544-583). Nous
venons de voir que le texte a 616 reproduit en 1643 dans i’ Apjpspcmicbv d'HABERT [supra, n. 130),
suivi de deux longucs notes de I'editeur; des formulaires de lettres ecclesiastiques y figurent aussi, mais
dans des endroits disperses (pp. 557-561, 570-581; en annexe est ajoutee 1’Ekthesis Neu, le manuel de
correspondance patriarcale du XIV* sitcle); notre texte (pp. 721-723) avec le commentaire (pp. 724-
729) sont publifis entre des ,homeliae et epistolae pontificales heortasticae* extraites de la littdrature
patristique (pp. 715-718) et des ,censurac pontificiae”, lettres synodales de condamnation (pp. 730-
726), et leurs commentaires respectifs.

147 C.G. P1TSAKIS, Johannes Leunclavius (1541-1594), Byzantiaka 15 (1995) 57-106; IDEM,
Leunclavius Neo-Graecus, Rechtshistorisches Journal 13 (1994) 234-243.
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dpZLEpwovvqc; avag/atperov ... Kai d@AAcov oi dvQpoviopoi dperdOsToij ne sont
dans le contexte que des figures de rhetorique pour dire: ,moi je demissionne; que
les autres, qui en sont dignes, gardent leur dignitd episcopale et leurs sieges”. Mais
a un autre niveau cela pourrait impliquer qu'il existe vraiment en principe un ca-
ractere inalienable dans le sacerdoce-, & rapprocher d’une r&férence, qui suit im-
mediatement apres, au sacerdoce du Christ ,pretre pour I'eternite* (Hebr. 5.6, 7.17
d’apres Ps. 109 [110]. 4) - sauf que seuls ,les autres* seraient dignes de ce sacer-
doce in aeternum: di Kam rqv rafyv tov Xpiarov ieparevaav, rov apxtspdwc eig
tov aiava. Les adieux de Theodore Kritopoulos aux eveques, jusqu’ici ses
collegues, ,les participants de la table mystique* (yaipere 6e Kai vpeig oi rqg
RBvoTiKrjg napaoT&mi rpaird~gd), sont inspires de Mat. 26,29 (Marc 14,25): ,je
ne boirai plus desormais avec vous du produit de cette vigne spirituelle ..., mais que
je le boive avec vous, nouveau, dans le Royaume des cieux‘ (airdtpri ydp ov pq
ttm peO'vpav ek rqq apTreAov ravrqg rqg voqrfic ... 8AA' dv rq BamAeity rwv
ovpavLov KL(ii tovto ps6* vpav KaivOTEpov). Or, qu’est-ce ici que cette ,table my-
stique*“? de prime abord ce serait 1’Eucharistie ou la communion des fidkles - mais
I’evgque domissionnaire n’en est et n’en sera pas ddpourvu! Alors, ce serait, paraTt-
il, precisoment la facultd d’etre ministre de I’Eucharistie, en I’occurence de colebrer
I’Eucharistie en tant qu’dveque, et, par synecdoque, le sacerdoce (ou I’ordre epis-
oopal) lui-meme: ce sont donc cettefaculte et cet ordre qu' il espere avoir conser-
ves pour les retrouver unjour devant le sanctuaire celeste et poury concelebrer la
Uturgie. 11 se trouverait donc, de sa propre conscience, dans I’etat plutét d’un ev-
eque suspens & vie que déchu vraiment du sacerdoce. Nous avons vu que c’dtait
peut-etre aussi I’opinion des canonistes a propos des eveques qui se retirent pour
faire la profession monastique - et c’est dans un cas analogue que nous nous trou-
vons ici.

Nous venons de signaler que les ecrits des canonistes ,officiels* byzantins,
ainsi que certains exemples de la pratique, dont la lettre de démission de Theodore
Kritopoulos qui a trouve place dans des collections canoniques en tant que modele
de demission episcopale, ont fini par 6tablir dans une partie de la conscience ec-
clesiastique orientale tardive une certaine conviction, qui a survecu bien aprds que
les debats byzantins sur cette question avaient ete oublies. C’est I’idee que, pour ce
qui est de I'acribie canonique et independamment des deviations dictees par les
necessitgs de la vie ecclesiastique courante, la ddmission episcopale canoniquement
..ideale” ou ,impeccable* devrait comprendre aussi dans tous les cas la renonciati-
on au sacerdoce. Mais est-ce que renoncer au sacerdoce c’est conforme & cette
acribie canonique?

Le dernier canoniste important de la periode byzantine fut Matthieu Blastares;
son manuel, le Syntagma alphabetique de 1335 (Evvraypa Kam arotxeiov), dans
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I’original grec ou dans des traductions et adaptations, a eu une tres vaste diffusion
dans tout I’Orient orthodoxe, grec, slave, roumain et georgien, et fut le vehicule de
la survivance de la Science canonique byzantine dans la pEriode dite ,post-
byzantine*148. BlastarEs, dans un chapitre ad hoc de son oeuvre (1Jepi
TrapaiTgoeux; emakKOmov. E, 28; cf. 1l, 3)149, reprend ies opinions des canonistes

,officiels®, d’une maniere definitive voire absolue. Il eite les canons de saint Cyril-
le, de saint Pierre d’Alexandrie (mentionne par inadvertance comme canon de saint
Denys d’Alexandrie)150 et du concile Premier-Second, ainsi que la lettre du concile
d’Ephese. lls indiqueraient, tous, qu'en principe la dEmission episcopale n’est pas
permise; si eile Test, eile doit necessairement comprendre aussi la renonciation au
sacerdoce: on ne peut pas se debarasser des soucis et des devoirs episcopaux et
retenir seulement les honneurs et le respect dus a la dignite Episcopale (&yviopov
yap to pev poxBgpdv Kai emmvov napaiTEiodai .... 6aa 6e ripqv cpepei Kai
odRat; TrapaKarexeiv Kai oiKEiovodai, rqv paarwvgv nepi itXeiovoQ rfji; tuv
ipvxav impeAeiac; Treiroigpdvov). Mais, comme une renonciation arbitaire au
sacerdoce est aussi interdite, on ne peut demissionner qu’en se declarant en meme
temps indigne du sacerdoce; I’'Eveque demissionnaire est alors cense dechu des
ordres, en vertu de cette confession (Ov 6ckt™ov tolvvv cxnX&Q rqv Trapairgmv, ei
pq avduijiov tic; eavrdv rqc iepioovvqi; hpoAoygaei tovtov Oe airndsdeiypevov,
apa rfi napaiTgaei Kai irdtaqc IspaTiKqgqg a™kx; ¢ jrapairovpevot; EKTreaelrai).
Le jugement du concile d’EphEse n’est pas seulement une application exceptionnel-
le de I’dconomie, & 1’ encontre des canons, mais aussi une mesure tout a fait ex-

traordinaire et inusitee (ravra 0e ov kovovikwc; eipgrai rolc; ayiotc,
8AA' olKovopkx xPIva/JEVOLC Kai &ovvrjdei avyKaral3dcaEi, wg ¢ rgv dmoToXqv
aKpiRtic pETiwv oacpwi; eioerai).

A lafin de la tradition canonique post-byzantine (XVIllle sifecle) cette attitude
semble se renouveler. En effet, une nouvelle connaissance des ecrits des canonistes
byzantins (canonistes ,officiels* dii Xlle siede et Matthieu Blastarfes) dans des
Editions imprimEes occidentales modernes, une connaissance directe aussi d’une
bonne collection de documents de la pratique byzantine, EditEs dans le lus Graeco-
romanum de Léwenklau, qui a eu, comme nous I’avons dit, un succes et une diffu-

I'18 Ed. RHALLES-POTLES, VI (= PG 144, 959-1400; 145, 9-212). Sur l'auteur et Poeuvre;
BECK, Kirche .... 786-787; S. TROIANOS, 01 irpY~C ¢+ [supra, n. 46], 166-168; N. VAN DER WAL-
J.H.A. LOKIN [supra, n. 21], 117.

149 RHALLfeS-POTLfeS, VI, 282-284; cf. ibid., 403.

150 Ibid., 283. Ce sont les deux plus anciens recueils de canons individuels d'origine patristique,
qui rdguliferement se succbdent dans les collections canoniques il la tete du Corpus ,,officiel” des canons
des Pt;res grecs confirmds par le canon 2 du concile in Trullo: RHALLfeS-POTLES, IV, 1-13 (Denys) et
14-44 (Pierre); PG 138, 455-474 et 475-516; JOANNOU, 0, 1-16 et 31-58 (sont intercahSs les canons
de saint GrEgoire de Ndoc6sar6e). D’ailleurs il s’agit de deux archevgques d'Alexandrie de la pgriode
antg-constantinienne, de date assez voisine (247-265 et 300-311): MENEVISSOGLOU, 512-522.
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sion importants, quoique quelque peu tardifs, en Orient (ol figure, en tant que mo-
dele de lettre de demission, celle de Theodore Kritopoulos) ont conduit & une
Jreddcouverte“ de I’opinion rigoriste des canonistes, regardde maintenant comme la
quintessence de la doctrine ,orthodoxe* en la matiere. C’est ainsi que des canoni-
stes grecs du XVllle siede de mentalite aussi diffdrente, comme le libdral eveque
Thdophile de Campanie et le conservateur jusqu’a la rdaction saint Nicodeme
I’Hagiorite, y ont souscrit.

Thdophile dans son Nomikon (ca. 1788), I. 137-13815', reprend Blastares, qui

est d’ailleurs expressement nomme {Kai 6 BAoorapic Uyei...), pour ce qui est de
la citation des canons et de leur interprdtation (canons de saint Cyrille, de Pierre
d’Alexandrie mentionnd toujours comme Denys d’Alexandrie, du concile Premier-
Second, lettre d’Ephese; meme une citation erronee du canon 29 de Chalcddoine
est puisee dans Blastares, par mdprise)1R1 I'auteur ajoute meme une citation du
canon 2 de Sainte-Sophie. Mais il dvite ddliberement de repdter certaines des con-
structions les plus absolues de Blastares.

Saint Nicoddme I’Hagiorite est, au tournant du siede (1800), I’auteur princi-
pal, quant & la partie thdorique, du Pedalionl53, et il est gdndralement considdre
comme I’'inspirateur de I’entreprise et de son caractiire. On sait que cette collection
canonique privde, critiquee, parfois ignorde, estimee par ses contemporains, mais
toujours dans la mesure qui lui est propre, a fini a tort par etre recue plus tard, dans
la conscience eccldsiastique, comme une codification de facto du droit canonique
oriental, le corpus iuris canonici de I’Eglise orthodoxe. Qui plus est, dans I’opinion
populaire, encouragde quelquefois par I’autorite eccldsiastique, eile est revetue
d’un prestige de texte ,sacre“ voire ,inspird“. Cela vaut aussi, dans certains mi-
lieux, pour les interprdtations et les prdceptes de saint Nicoddme, auxquels on attri-
bue parfois une valeur normative canonique inddpendante.

Or, saint Nicodeme reprend toute la question de la demission episcopale dans
un long commentaire sur la Lettre du concile d’Ophesel54: il eite les canons que
nous avons connus, des extraits patristiques, il insiste sur le cas de saint Gregoire
de Nazianze, en confondant les donnees historiques, il eite surtout Zonaras, Balsa-

151 Ed. D.S. GHINES, Thessalonique 1960, 29-30; dd. E. TAPEINOS-C. BASILEIADfeS, Con-
stantinople 1887,41-42.

1 2 11 s’agit, parait-il, du canon 29 de Chalcddoine, citd par Blastaris dans le meme ch. E, 28
mais & propos d'un autre sujei, quelque peu apparentd: "On ou 5eT djrioxo7rov eli; irpsaf3urdpou
xandvai 3a0p6v. Theophile repete aussi le renvoi errone de Blastards il Denys d’Alexandrie [supra,
n. 150).

153 Sur celte collection voir, en demier lieu, Mgr Pavios MENEVISSOGLOU, 'H kovoviki)
ouXXoyi) rigoiiXiov, XapioTEiov Eepaipelp Tixt?, Thessalonique 1984, 147-166. Cf. idem, 'H
EioqYnnKfi gK06<nq ro6 AiupoOdou BooXpopd jrepl rod ngSaAiou, 'E7nonipoviKi) flapouaia
'Eorlaq OeoAbyu)v XdAxgc 2 (1991) 343-366; Mi) ijnor|pavOeiaai irpooOgxat roO lepopovdxou
OEo6itipnrou tv {inSaXicp, Kldronomia 21 (1989) 195-206. - Les renvois sont faits ici d’aprds I'dd.
Athhnes 1970.

‘51 Pddalion, 179-182.
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mon et Blastares. Leur conclusion est aussi la sienne: la seule raison acceptable de
demissionner c’est la conscience d’un delit connu ou secret qui rend I’eveque in-
digne du sacerdoce; alors & la demission on doit toujours joindre une renonciation
au sacerdoce (Kai 6td va ovpnspavw to nav rrijg vmagpEiwoEwc; ravrqc
Kafj/jia 8AAq air'ux sev elvai ovte Adyerai evAoyoc; elg t6 va irapatTqaq ©
apxiepsvQ tt]lv inapylav tov, stw poévov avrqg, &avioioc 6gAadq irdoq elq
dyKAgpara dpmoéiCovra rqgv apxtspwovvqv, q Kpvjrra Kai avERtjAsyKra Kai
poévw €& TTvEvpaTLKtl) rrarpi d&poAoyqddvTa, g cpavspa pdv ovra, 6ia ravra 6d
oev KaOaipEOq am rqv avvodov tote yap dAeyxdpsvoc; 6 apxispEVQ vnn Tqc;
oikelxq (TvVEIioroEiiC svAdycoc Ovvarat va irapanqoq Kai rqv apxiEpwavvqv dv
TavT&, Kai ovosic; bvvaTat KwAvaai avTOv 6 tolovtoq 6d Kai povayo; ysvdodai
ov KwAVETai). Il y revient dans ses commentaires sur les canons 3 de saint Cyrille
(on doit toujours ajouter explicitement dans la lettre de demission qu’on ddmis-
sionne pour ne pas avoir son indignite sur sa conscience: KpocJTiOdvTSc; asi elq to
Tqc; rrapaiTquEuig twv ypappa oti iind rrjc; avvEidgoswc; twv dAyxopsvoi 6ta rqv
ava&OTqara twv jrapaiTovv)iss &62 de Sainte-Sophie , et occasionnellement dans
d’autres commentaires (il y a partout des renvois mutuels)157 . Dans le formulaire
de lettres ecclesiastiques qui est place & la fin du livre figure un modele de lettre de
demission (tvttoq KavoviKtjg jrapaiTijoEwi'); il s’agit naturellement d’une ,double*
renonciation explicite, au siege et a la dignite episcopale, (OKRGAAw dpavTOv tov
apxiEpariKov afribparot;, ottwg 6t tovtov tév Oelov dmanuawpat eAeov ...
Tovtov XBpiv Kayw Vvird tov olkelov ovveitdtoq 0AeyyRpEvoc, Kai KaraKpivopevoc;
ota Tqv dpqv avafdtorgra ... 6ta Tqc; napovadc; pov rrapatTqcjEwc; napaiTovpai
dv TavTw Kai Tqv gvirsp dAaxov dnapxiav pov ravrqv, avv avrfj 6d Kai rqv Tqc;
apxispwavvgc; altav, Kai avro to rqc; dmoKongQ o6vopa); en plus de la reference
generale a son ,indignite* I’eveque devrait meme mentionner expressement que les
delits dont il se declare coupable sont de ceux qui entraTnent la peine de deposition:
"Ekel o&’dyw, 0'Cpoi! 6 Tajreivdi; ... avatywqg tov tolovtov TrsmAiTEvpat
djrayydApccToc;, Kai avvoiOa dpavTw dyKAgpaai tiol Addpa TfEpiKEawv, wv av

155 1bid., 690-691 etn.2.

156 1bid., 364 et 364-366 n. I.

157 Cf. le commentaire sur le canon 16 du Premier-Second, ol la possibilitc, envisagde positive-
ment par le canon, qu’un dveque ,de son propre grd se ddmette de son dvechd" (el pf| auroi; £ku)v ti'iv
4tnaKonf|v iraparrnaETai) [supra, n. 91], est interprdtde toujours dans le rniime esprit; la seule raison
acceptable de ddmissionncr serait la conscience d'unc indignitd sacerdotale, due & un ddlit canonique
secret - de Sorte que la ddmission, en soi, entraine incvitablement la peine de ddposition, donc la perte
du sacerdoce: p6vov Sv OeXgpa-nKUx; 6 d7rioKO7roi; trapainjori Tijv digaxoirqv -rou (5ta rtva
KtoXunxijv Kpuirrfiv S(poppflv 6gXaofj, 7repl 06 6pa rf|v dirtaroXi'iv Tfig T'£uv650u) ... “Opa 8d ort
6 iraptbv Kavcov elmov Svurdpio ,dfii) povov av OeXgpanxiti; traparnjoTi 6 dTrtoKOTroi; njv
dmaKO07rgv rou”, rrapaKSTU), tboav vS dtn5iopOu)vp rodro, Kile\ &6ti 5ia dy”™npara TrpdtrEi vS
dKRSXXExai ¢ dtriaKO-iroq Sir6 njv iTrapxtav rou, xal oxt SirXuii; pd Of.XripaTiKijv jrapatrqcnv 8t6
liaOupiav rj Kal Strpaypocnjvnv rou, sipij 5id nva, ibq E(7ropEv, KpUTrrfiv Kal KtoXuTiKijv aipoppijv
(ibid., 359-360). A ce propos, le long commentaire du Pedalion sur la Lettre d’fiphdse [supra, n. 154]
se termine par un renvoi suppldmentaire aux commentaires sur les canons 9 de Nicde | et 26 du concile
in Trullo.
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sAgAeypavwv re Kai irecpivpapeviov, irdvrwg Kadalpeoiv av viriarqv 6iKaiav Kai
SWOopoV ...,58.

C’6tait trop tard pour envisager vraiment un retour & I’esprit des canonistes
sClassiques* du Xlle siecle, devant ce XIXe siecle naissant. Mais ce n’est pas ex-
actement une question qui ait & voir avec l'esprit de I’epoque. Une pratique de
demissions plus ou moins ,libres* avait ddja prevalu depuis des siticles.

On sait que le Nomocanon de Manuel Malaxos est le manuel de droit cano-
nique par excellence de la periode ottomane. Redigd par son auteur en deux versi-
ons, I’'une en grec savant (1561), I’autre en grec vulgaire (1562/1563), il a eu, dans
cette seconde Version, une diffusion vraiment exceptionnelle. Cette derniere nous a
ete transmise par quelque millier de manuscrits, en des dizaines ou des centaines de
redactions differantes qui ont decourag6 toute tentative d’edition critique. Le ma-
nuel de Malaxos a eu aussi une diffusion considerable dans d’autres pays orthodo-
xes, dans des versions en langue locale, dont l'Intreptarea Legii roumaine
(1652)'59.

Blastares est I’une des sources principales de Malaxos, qui ordinairement suit

assez fidelement ses opinions. Or, au sujet de la demission episcopale Malaxos
ignore complbtement les constructions de Blastares et des autres canonistes byzan-
tins. Pour lui il y a tout simplement deux formes differentes de demission, I’une
comprenant aussi la renonciation a la dignite episcopale, I’autre sous reserve de la
dignite; dans ce dernier cas on peut meme employer I’eveque ddmissionnaire en
tant qu’administrateur d’un autre diocese vacant, ou meine le nommer regulifere-
ment éveque d’un autre diocbse: FlapaiTqaig Adyerai Girov agirjvei 6 apxiepevg
Kai rov dpovov Kai rgv ap-fifp<j>ovvqv avrov. Aayerai Kai Kapairpaig 6irov
ag>qvEL pdvov tov dpovov Kai eyfit rqv apxispwovvq, Kai dlderai irpdg avrov
srspog dpévov d&pxLKOg, i] Kai yiverai yvgmog Upxtepevg dg avrov'é0. Dans* 159 160

5 Ibid., 762.

159 Sur le Nomocanon de Malaxos: K.E. ZACHARIA VON LINGENTHAL, Die Handbiicher des
geistlichen Rechts aus den Zeiten des untergehenden byzantinischen Reiches und der turkischen
Herrschaft. I. Der Nornokanon des Manuel Malaxus, in: Kleine Schriften zur rémischen und byzanti-
nischen Rcchtsgeschichte, |, Leipzig 1973, 15-37; C. DYOBOUNIOTES, 'O Nopoxiviuv roi
Mavouf|X MaXa”oO, Athenes 1916, 60-61. Le texte de la version savante reste inddit & I’exception de
quelques extraits; publication prdliminaire: A. SIPHONIOU-KARAPA - M. TOURTOGLOU -
S.TROIANOS, in: 'Errsrnpic rol Kdvrpou ’EpeuvpC mq ‘'loTOpiac roli 'EXXqvixoO Aixaiou 16-
17 (1969-1970) 1-39; mais on est ddja en possession de manuscrits autographes de I’auteur. Rditions
(non critiques) de la version en grec vulgaire: V. GRECU-G. CRONT, in: Indreptarea Legii [=
Adunarea Izvoarelor Vcchiului Drept Romtnesc Scris 7], Bucarest 1962, 635-929; D.S. GHINES - N.
PANTAZOPOULOS, Népoq (Epeleris du ddpartement de Droit de I’'Universitd de Thessalonique), 1
(1982), Thessalonique 1985; L. SGOUTAS, in: Thdmis 7 (1856) 165-246 (ddition partielle).

160 Ed. GHINfeS-PANTAZOPOULOS, 104 (ch. 62) = indreptarea Legii, 685 (ch. 31); cf. dans
I’Indreptarea Legii roumaine: ibid., 88-89 (gl. 31).
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I’une des versions dditdes, suit, en tant qu’exemple historique, le recit de la demis-
sion d’Eustathe de Pamphylie (lettre du concile d’Ephese); on reproduit I’opinion
des canonistes qu’il s’agit d’une mesure d’economie: Tovto e ovk eyevero mra
vopovg fi avyxo>Piai<;, ctXXa olKovopia Kai eXeof6". Mais dans I’autre Version
dditée I’'exemple donn6 est celui de Martyrius d’Antioche, & savoir d’une ddmission
sous rdserve explicite, comme nous avons vu, du sacerdoce et de la dignite 6pisco-
pale: tov liwiroraKTov KXfijpov Kai tov daef¥fj Xadv, efavrov kuljvoi irapaiTqaiv,
to Oe afioipa rfjg iepwovvqt; pov tpvXiirTu) mdapd Kai apo6XvwTo wqg 5e EKape
Trapairgaiv rof3 Qpévov, oiiyi TnC &pxl£pe>avvggu‘2

Il y avait ddja un stecle - trois stecles et demi avant la publication du Pedalion
- qu’une nouvelle rdalite, the New Pattern 63, s’6tait dtablie sur une vaste partie de
I’figlise d’Orient, celle qui s’dtait trouv6e sous la domination Ottomane: le patriar-
cat constantinopolitain avait assumé le réle de pouvoir supranational a la fois reli-
gieux et civil pour tous les orthodoxes de I’Empire ottoman - ce qui entratna aussi
une satellisation de facto des autres anciens patriarcats orientaux qui se sont trou-
vds, tous, sous le meme occupant. Une des consequences les moins apparentes,
mais trds caractdristiques, de cette transformation, c’est une Sorte de fonctionnari-
sation indvitable des structures ecclesiales, aux dtSpens de certains elements
d’ecctesiologie ,classique®. Que la ,Grande figlise* sit, dans les circonstances,
sauvegarder I’essentiel de la structure ecclesiologique, le fonctionnement continu
de son Systeme hterarchique et synodal et I’application ininterrompue des principes
fondamentaux du droit canonique, avec les adaptations ndcessaires dans le detail,
c’est ddja un miracle - bien qu’on puisse se demender si la Situation a 6te vraiment
plus conforme & I’ecctesiologie thdorique ou dogmatique, pour d’autres raisons,
sous I’Empire byzantin (principe de Symphonie), ou pendant la pdriode ,synodale*
de I'figlise russe, ou dans les figlises nationales officielles des litats orthodoxes
modernes. Or, dans cette nouvelle roalite, les dveques, non seulement pasteurs de
leur peuple et ministres du culte et du salut, mais aussi ,hauts fonctionnaires* dans
un Systeme civil, administratif, financier et judiciaire, ont fait I’expdrience d’une
mobilite de toute Sorte, d’une amovibilite en termes d’administration, dans une
dtendue qui dtait jusqu’alors comptetement inconnue & I’figlise d’Orient. Sans
aucun changement dans la doctrine, toutes les formes canoniques exterieures dtant
sauvegard6es, le caractere du lien entre I’'dveque et son diocdse s’est substantielle-
ment transfornte, par une Evolution progressive qui a passe presque inaperque.
Dans la doctrine il s’agissait toujours de ce lien theoriquement indissoluble, cree en161 62 :

161 Ed. GHINES-PANTAZOPOULOS, 104 (ch. 62).

162!ndreptarea Legii, 685 (ch. 31); Indreptarea Legii roumaine: ibid., 89 (gl. 31).

163 J’emprunte celte expression & Sir Steven RUNCIMAN, The Great Church in Captivity, Cam-
bridge 1968, 165s.
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principe a vie par une sorte de ,mariage* mystiquelé4 et soumis seulement a certai-
nes eventualites plus ou moins exceptionnelles pour le meilleur Service des ames.
Mais dans la realite quotidienne et dans la conscience generale ce lien 6tait de mo-
ins en moins regarde vraiment comme une notion d’ordre ecclesiologique et sofe-
riologique; il dtait plutdt devenu pratiquement analogue au lien d’ordre juridiction-
nel entre le fonctionnaire administratif et la circonscription de son ressort ou son
domaine de competence. Alors I’eveque dtait ordinairement soumis aux necessites
de la vie administrative courante: transferts ou deplacements, detachements, pro-
motions, disponibilites, ddmissions ... Les raisons en pourraient etre d’ordre pure-
ment ecclesiastique ou disciplinaire, mais aussi d’ordre proprement administratif,
personnel, economique, politique; evidemment I’'influence de I’element seculier
etait tres forte, qu’il s’agtt des interventions officielles des gouvernements (du gou-
vernement ottoman par excellence, mais le patriarcat constantinopolitain disposait
aussi de provinces ecclesiastiques qui relevaient d’autres litats: Venise), ou bien de
la politique religieuse ou temporelle exercee par les representants ou les agents des
puissances europeennes, ou des exigences des autorites civiles locales, indigenes ou
dtrangeres, et, tres souvent, de personnages influents de I’entourage patriarcal.

L’emploi de ces procedes administratifs devenu courant a conduit, comme
nous venons de dire, & une transformation graduelle de certaines donnees ecclesio-
mogiques.

Un exemple important en est celui des transferts episcopaux. On sait bien que
les transferts ne sont canoniguement permis que par exception. Dans la pratique
byzantine cette regle est en principe observee: il y a eu toujours des transferts, mais
Hs sont vraiment exceptionnels, meme lorsqu’il s’agit du siege patriarcallé5 . Une
petite statistique effectuee par M. Gedeon montre que, entre 132 patriarches de
Constantinople dans un milfenaire, du premier concile oecumdnique & la prise de
Constantinople, seulement 18 etaient deja eveques avant leur election patriarcalel66;
on sait que c’dtait aussi I’ancienne pratique de I’Eglise de Rome: jusqu’it la fin du
IXe siede aucun eveque ne fut elu au siege romain (c’est precisement Tun des
principaux chefs d’accusation lors du celebre ,proces* sacrilege imposd au cadavre

164 J. GAUDEMET, Le symbolisme du mariage cnUe I’fivdquc et son Eglise et ses consequences
juridiques, Kanon 7 (1985) 110-123.

163 Voir le traitfi byzantin Llepl fiETadiaeiov: edition et commentaire J. DARROUZES, Le iraite
des transferts, REB 42 (1984) 147-214; cf. RHALLES-POTLES, V, 391-394 = PG 119, 904-909. Le
vieil article ad hoc du P. V. GRUMEL, Le flepl jiETa0"O£o)v et le patriarche de Constantinople
DosithiJe, (R)EB 1 (1943) 239-249 qui rattache ce traitd & Theodore Baisamon n'est plus valable apros
les travaux du P. DARROUZfeS. - Pour ce qui est de la pratique occidentale, voir, en dcrnicr lieu, S.
SCHOLZ, Transmigration und Translation: Studium zum Bistumswcchsel der Bischofe von der
Spéatantike bis zum Hohen Mittelalter, Cologne 1992 (compte rendu par J. GAUDEMET, in: ZSRG
kan.Abt. 112 [1995] 417-421).

166M. GIDEON, naTpiapxiKol flivaKEg, Constantinople 1890, 21-25; dans la dcuxidame edi-
I>on posthume de cet ouvrage, qui vient de paraitrc (Athbnes 1996, 21-23), ce nombreest dleve & 21.
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exhume du pape Formose: cum Portuensis esses episcopus, cur ambitionis spiritu
Romanam universalem usurpasti sedem). La pratique byzantine se poursuivit pen-
dant les trente premieres annees apres la prise de Constantinople (six patriarches;
seul le patriarche Marc Xylokarabes [1466-1467] etait ddja eveque, metropolite
d’Andrinople)167; depuis 1486 (patriarche Ndphon II, jusqu’alors mdtropolite de
Thessalonique) tous les patriarches de Constantinople ont dt6 ddja dveques lors de

leur election; et cela finit par s’etablir, aux temps modernes, comrae regle normati-
ve de droit dcritl68. Les transferts episcopaux proprement dits sont aussi devenus

pratiquement libres; on a seulement essaye d’en eviter la repetition, & savoir les
deux transferts successifs d’un eveque d’un siege & un autre, ce qui constituerait le

delit canonique byzantin de trisepiscopat; mais meme ici on a invente certains trucs
pour tourner la 10i169. L’expansion jusqu’a Tabus de la pratique des transferts epis-

copaux a finalement conduit & I’extinction de la notion meme du trisdpiscopat, qui
daterait du patriarcat de Ndophyte VII (1789-1794, 1798-1801)170. Cela vaut & plus

forte raison pour le siege patriarcal: en effet, les patriarches, dans la pratique mo-

167 Cependanl la consience dtablie quant & la pratique considdrde corarae ,jdgulidre” a fait meme
de Marc Xyrokarabds un patriarche diu du rang des pretres: M&pKoe icpopovaxoc; 8 HuAovcapdfinc.
Todroq ipntpiaBeli; iraTpidpxnC Kal AaRibv tu jirlvépaTa, ro ptKpov Kal t6 )itya, 7rarpiopxnv tév
dXE-ipordvriaav (Patriarchica Constantinopoleos Historia: dd. M. CRUSRIS, Turcograecia, BSle 1584,
124 = Bonn, 101). Information erronde souvent rdpetde meine aujourd’hui (voir, par exemple,
GleDieON [supra, n. 166], 24, 481-482; 222, 362); c’dtait pourtant GtiDEON lui-meme qui avait
publid l'acte d'dlection de Marc & la mdtropole d'Andrinople, considdrd comme le plus ancien docu-
ment du patriarcat ,aprds Byzance* qui nous soit parvenu (in: D. KAMBOUROGLOU, Mvnpeia
laropiaqg tuv 'AOnvattiv , 11, Athdnes 1890, 358-360); cas ajoutd aussi dans le ,traitd des transferts"
byzantin [supra, n. 165]: dd. DARROUZES, 188 § 73; commentaire, 214. - A propos du pontificat de
Marc (ddposd, puis rdhabilitd et nommd & I’administration de I'archcvgchd autocdphale d'Achrida) voir
surtout: A. PAPADOPOULOS-KERAMEUS, 'iEpoaoAupmKii BiRAio8r|An, 1V, Sainl-Pdtersbourg
1899, 133.55; id., M&dpxoc HuAoKapaRnC, 7raTpid(pxn<; olkoupeviks? Kal elto rrpoeopoc ’Axptouv,
VVr 10 (1903) 413-415; L. PETIT, Ddposition du patriarche Marc Xylocaravi, Revue de I'Orient
Chrdtien 8 (1903) 144-149; H. GELZER, Der Patriarchat von Achrida, Leipzig 1902, 23-24.34; en
demier lieu: M. PAIZfe-APOSTOLOPOULOU, ’AvE7rtonpa rirrd  rd  irarpiapxeio
KitlVOTavnvouTTOAetiic, Athdnes 1988, passim (index, 113).

168 Par les , Tevikol Kavoviopot" en vigueur sous I’Empire ottoman depuis 1860: GEDRON, 24-
25, 722-23; B. STAVRIDfeS, Ol olKoupevixol iraTptopxctt 1860-oqpEpov, 1, Thessalonique 1977, 38-
42, 92-94.

169 Etiide de base: V. LAURENT, Le trisdpiscopat du patriarche Matthieu 1*“, REB 30 (1972) 5-
166. A compldter maintcnant, pour la pdriode post-byzantine, par: C.G. PITSAKIS, A propos du
trisdpiscopat: Nouveaux exemples d’un ddlit canonique byzantin et survivances post-byzantines, com-
munication prdsentde au XVIIF Congrds International des Etudes Byzantines (en cours de publication;
rdsumd dans: Rdsumds des Communications, Moscou 1991, 902-903); IDEM, Canonica byzantino-
serbica minora, |. Le trisdpiscopat: une ,perversion" Serbe?, Byzantium and Serbia in the 14th Century,
Athdnes 1996, 267-281.

170 SERGE MAKRAIOS, dans C. SATHAS, MeoauoviKi'i BtBAioOf|Kn, Ill, Venise 1872, 380:
Errl toutou ouv f)pra(v)TO ... Kal to6 dirl xptolv perairnSav Kal biaBatveiv dtrapxiaiq irap6 rolc

lepouic Kavovat;, r]6n irpoxstpov Ka't éviyKAqrov; M. GEDEON, narptapxtKol flivaKEc;, 671-672,
2575.
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derne et contemporaine, etaient ordinairement elus parmi les mbtropolites puissants
qui, normalement, pour arriver a ce poste auraient deja occupd au moins un siege
encore.

Il en va de meme pour les ordinations dites ,absolues*. Elles sont toujours re-
gardees comme canoniquement interdites. Cependant dbs le debut du XVlle siede
on commence & instituer des eveques titulaires: I’election de Matthieu de Myra, en
1605, est generalement consideree comme la premiere nomination d’un eveque
titulaire par le patriarcat de Constandnople. La nouvelle institution, beaucoup criti-
guee, de temps en temps abolie et retablie, a finalement survdcu et s’est rbpan-
duel’l. En 1628 le patriarche Cyrille ler Lucar a essaye meme de procdder, en fa-
veur de son ami personnel Nicodeme Metaxas, & une sorte d’election archiepisopa-
le cum iure successionis - c’est un exemple isole qui ne s’est jamais repete, et cette
notion est restee completement inconnue du droit canonique orthodoxe; mais cette

election a abouti & ce qui paratt etre la premiere ordination d’un archeveque titulai-
re dans le patriarcat oecumeniquel’2.

Or, dans cet dtat des choses, la demission episcopale, volontaire ou forcee,
parfois meme feinte, est devenue un instrument de premier ordre de ce processus de
fonctionnarisation. Dbmissions pour des raisons personnelles ou politiques, demis-
sions a cause de difficultes economiques du diocese qui se confondent avec celles
de l’eveque - ce qui dans les structures financieres de I’epoque n’dtait que tres
frequent, I’eveque etant & la fois percepteur des dettes et des imp6ts de son diocese
et individuellement responsable pour le paiement -, demissions d’ordre diciplinaire
ou moral, demissions pour eviter une enquete ou une condamnation, ddmissions
dictees ou meme ddmissions de circonstance voire de speculation - dans I’attente de
..meilleurs jours*, d’un changement dans la hierarchie, d’une nouvelle nomination &
un sibge plus important, un siege qui est maintenant regarde plutét comme un
..poste** Car souvent les demissions de cette sorte, sans jamais le dire, ne se croyai-
ent pas definitives, ce que la pratique a plusieurs fois confirme. Evidemment il y
avait toujours aussi des demissions dont les motifs etaient de ceux qui sont genera-
lement regardes comme valables: mauvaise sante, &ge. En tout cas, dans cet esprit
de fonctionnarisation, les demissions de toute sorte sont ordinairement considerees
par I’autorite eccldsiastique comme ,canoniques* et acceptees. Quant a la forme,
nous venons de voir qu’un siede deja apros la prise de Constantinople, I’une et

171 M. GEdJ60N, Kavoviral Aiots”eic, |, Constantinople 1888, 42-43; Il, Constantinople
1889, 345-358. IDEM, narpiap'/iKoi nivaxec, 544, 2420.

172 Sur la personne de Nicodfeme et les avcntures de sa carriere Episcopale voir: E. LAYTON,
Nikodemos Metaxas, the First Greek Printer in the Eastem World, Harvard Library Bulletin 15.2
0967) 140-168; M. GRDRON, NiKOSnpoc Mexa™ac, KccpaXXnviac f] NsarroéXeMg, EkklfesiastikE
AlEtheia, 19 (1899) 517-519; A. KARATHANASfeS, "Eva ovEksoto KyYpa(po x00 KupiXXou
AouKapp YiA tov NikoBhmo Mexa”d, Kephulliniaka Chronika 2 (1977) 78-82; A. KRABARE,

AyveXou MrrEvt*Xou, BvEkBoxo Eykiimio oxév NiKOBnpo Mexaga, ibid., 291-318.
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I’autre pratique sont bien attestees et regardees, toutes les deux, comme acceptable,
a savoir soit la renonciation au siege et a la dignitd episcopale, soit la renonciation
au seul siege avec maintien du sacerdoce et de la dignitd. Dans le nouvel etat des
choses c’etait, d’ailleurs, plus que facile, assez courant aussi, de retablir dans
I’6piscopat, au moment opportun, un eveque qui en 6lait prive pour I’'une ou I’autre
raison. En tout cas, la pratique de la ,double* demission s’est peu a peu eteinte en
faveur de la pratique, beaucoup plus normale, au moins selon nos gouts modernes,
du maintien de la dignite episcopale.

Un choix au hasard d’un petit nombre de demissions episcopales de I’epoque
pourrait illustrer la nouvelle realite; eiles sont prises, entre mille, dans cette mine
d’actes ecclesiastiques de contenu juridique qu’est la celebre Nomike Synagoge du
patriarche Dosithee de J6rusalem (1680). En 1599 le metropolite d’Argos-et-
Nauplie Parthdnios donne demission, parce qu'il n’est pas en position de faire face
aux dettes de son diocose; s’il essaie de revoquer sa demission, qu’il soit considere
comme dechu du sacerdoce [acte 369J173. En 1603 le metropolite de Mytilene
Paisios donne sa demission pour raison de sante; que son successeur paie les enga-
gements economiques du diocbse vis-a-vis du patriarcat... [acte 392]'74. En 1623
un metropolite de Medee, sur la mer d’Azov, demissionne ,car les pillages des
cosaques nous ont reduits a la misere*; il maintient explicitement la dignite episco-
pale [acte 395]175.*En 1604 le metroplite de Rhodes Jeremie demissionne apres des
griefs formules contre lui; il les rejette comme injustes et calomnieux, mais il donne
sa demission pour ne pas scandaliser le peuple de son diocbse [acte 401]175. En
1606 le metropolite de Didymoteichon Joasaph renonce & son siege, mais non pas a
la dignite episcopale; son successeur devra payer les dettes du dioc&se envers des
particuliers. Son successeur Daniel demissionne peut-etre aussi, la meme annee et
pour la meme raison, en maintenant aussi sa dignite episcopale [actes 422 et
424)177.% *

En 1606 I’archeveque de Santorin Joachim demissionne parce qu’il ne peut
pas payer ses dettes envers le patriarcat [acte 425]'78. En 1607 le metropolite Chri-

stophore de Mesembria demissionne ,& cause de son age et des circonstances an-
ormales de ces temps*; il se retirera & la vie monastique, mais il maintiendra la
dignite episcopale [acte 432]m. En 1607 le metropolite de Thessalonique Sophro-

ne donne sa demission, & cause des ,scandales* et des conflits interieurs dans son

173 D.G. APOSTOLOPOULOS-P.D. MICHALARfcS, 'H Nomiki) Luvcr/toy) tos AomO6ou:
(jia TrriYil xcrt £va TEit|jil|pio, |, Athines 1987, 225: auTOKaOaipE-rog.

1,4 Ibid., 231.

175 Ibid., 232: 6ia n)v XeriXOTiioiv tuv KaCOKtov Avi-v6pEOa 7revriTés;.

17fi 1bid., 233.

177 Ibid., 240.

17K Ibid., 240-241.

175 1bid., 242-243: 6i& YPPa? xal aviopaXiav Kaipod.
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metropole; il maintien la dignitE episcopale [acte 435],8°. En 1619 I’eveque
d’Andros Benjamin demissionne parce qu’il ne peut pas payer ses dettes & des
particuliers; son successeur devra le faire [acte 451]181. En 1623 un metropolite de
Sozopolis demissionne, sans renoncer & la dignite episcopale, ,car notre ville a eté
completement desertee* [acte 391] ..."82.

Les eveques demissionnaires se retiraient souvent, mais non necessairement,
dans la vie monastique. Cela n’etait pas cense constituer un prejudice & leur dignite
episcopale: il n’etait plus question d’eveques qui prononceraient les voeux mona-
stiques apres I'episcopat, qui en seraient donc dechus, en vertu du canon 2 de
Sainte-Sophie; en effet, depuis de longs siecles, pratiquement tous les eveques

proviennent des rangs des moines, de sorte que, meme si un candidat & I’episcopat
n’en provient pas, il est habituel de se faire entrer dans I’etat monacal avant son
Ordination, ne serait-ce que pour la forme. lls avaient donc, tous, deja fait leurs
voeux monastiques. L’habitude de la retraite des eveques demissionnaires dans la
vie monastique etant tombee de nos jours en pleine desuetude, les moines de
I’Athos, il y a une dizaine d’annees, ont vivement salue, comme la remise en valeur
d’une saine tradition, le fait que le metropolite de Cos Ezechiel, démissionnaire,
anterieurement archeveque d’Australie, a voulu se retirer h la Sainte Montagne183.

Un phenomene d’importance particuliere, a etudier a part, c’est le changement
frequent de patriarches (&MatjoiraTpiapxeicu), du soit aux interventions exterieures

soit aux conflits internes entre des partis rivaux, une pratique ddplorable, qui se

Continua jusqu’aux premieres decennies de notre siede. Le Cardinal Pitra, le grand
pionnier de I’etude du droit canonique oriental, pour lequel cependant il n’a su
jamais ressentir de Sympathie, s’indignait vivement de voir des actes patriarcaux de

181 Ibid., 243.

181 bid., 248.

182 Ibid., 231: dirEtSti ...  rroXig (|pcXv rravreXdie dpijpiOTat. Nous avons ddjh vu que souvent
<les raisons d’lige et de sante sont donndes, & cot6 des vraies raisons pour sauver les apparences can-
oniques; autres cas, pris aussi au hasard dans deux seuls folios de la Nomike Synagogb
1APOSTOLOPOULOS-MICHAELARES, 309-311]: I'archeveque Dorotheos d’Egine ddtnissionne
(1651) ,pour des raisons d'age et de santd, et aussi a cause des dettes de |'archevech6 et de la difficulte
des circonstances* (8t£t ro ... YOPCIC xal rat; AoOeveioc Kal ro XPAOC xal ro AvibpaXov roi xaipoO)
[acte 309]; c'est aussi le cas de I’archeveque Euthyme de Phanarion-et-Nfiochorion qui ddmissionne
(1652) pour des raisons d’age, mais , & condition que son successeur prenne en Charge ses dettes": un
successeur convenable est diu sept jours plus tard [actes 655, 656]. Parfois on ne mantionne que les
raisons ,canoniques* d'age et de santd: c’est le cas du metropolite Gabriel de Ganos-et-Chora (1651), &
qui un successeur est nomme quelques mois plus tard [actes 653, 654]; or, en 1657 ce Gabriel, le prdlat
ddmissionnaire &g6 et malade, est toujours mdtropolite de son silige de Ganos-et-Chora et est diu patri-
arche de Constantinople! (actes 747: APOSTOLOPOULOS-MICHACLARES, 338-339; 598: ibid.,
294], Dans tous les trois cas les prelats ddmissionnaires maintiennent explicittment la dignitd episco-
pale.

183 Voir la correspondance officielle dans la rcvue hagiorite Prétaton 1 (1983) 67-68.
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son epoque, dont le tomos reconnaissant l'autocdphalie de I’Eglise de Grece
(1850), signoés, & cote du patriarche de Constantinople en fonction, par ses cing
collegues, les anciens patriarches de ce meme siege qui se trouvaient dans la viel84.
Dans I’histoire c’est le terme gendral pausis (iravoiq), destitution ou renvoi du
patriarche, qui est ordinairement empioye, un terme non canonique et non juridi-
que. Quant & la forme, il parait que, jusqu’au milieu du XVlle siede, dans la plu-
part des cas on imposait au patriarche renvoye une peine formelle de deposition -
toujours cette prdoccupation de certitude de droit - ce qui n’a jamais empech£ des
patriarches deposes de recuperer leur siege pour une deuxieme, troisieme, qua-
trieme ou cinquieme fois. Depuis le milieu du XVlle sibcle cette pratique cruelle,
que personne d’ailleurs ne prenait plus, parait-il, beaucoup au serieux, a ete plus ou
moins abandonnee: des lors les patriarches renvoyes donnaient ordinairement leur
demission ,canonique*“185, en maintenant naturellement leur dignite episcopale. On
a meme dtabli un certain rituel de demission patriarcale: le patriarche demis-
sionnant chante le parakletikos kanén dans Peglise patriarcale, devant I’icdne de la
Vierge Pammakaristos, puis demande et accorde pardon & tous les presents, et se
retirel86. Les patriarches demissionnaires etaient pratiquement relegubs dans la
province - pour les memes raisons de ,securite” que nous avons deja plusieurs fois
rencontrees; cela n’a pris fin ,institutionnellement* qu’a une date assez recente,
lors du patriarcat de Constance ler dit de Sinai (1830-1834)187: nous venons de voir
qu’en 1850 cing anciens patriarches se trouvaient & Constantinople. Mais la prati-
que de la retraite dans la province ou au Mont Athos (patriarche Joachim I11) s’est
parfois renouvelde plus tard.

Cependant le grand patriarche Joachim 11l (mort en 1912) fut aussi le dernier
patriarche a revenir sur son siege aprbs une demissionl188. Les changements radi-
caux qu’a subis le patriarcat de Constantinople apres les guerres balcaniques, la
Premiere Guerre mondiale, la defaite grecque en Asie Mineure et la d6évastation des
populations orthodoxes de la Turquie, le nouveau rdle que le patriarcat a assume
apreEs la perte de la plupart de ses provinces et de ses fideles, et surtout de toute
autorite et de tout pouvoir seculiers, ont amene & une Situation completement nou-
velle, beaucoup moins brillante sans doute, mais aussi beaucoup plus ,normale* du
point de vue de droit canonique, les ,servitudes®, sinon les interventions, seculieres
etant maintenant 6liminees. La derniere demission patriarcale de I’,ancien* style,
au tournant entre les deux realites d’avant- et d’apres-guerre, fut celle de Germain

184 Des canons et des collections canoniques de I'Eglise grecque, Paris 1858 - compte rendu de la
collection RHALLRS-POTLfeS (Ix tomos de l'autocdphalie: RHALLUS-POTLES, V, 177-165).

185 M. GEDfiON, narptapxiKol nivaxEC, 56-57,240-41.

186 Ibid.; STAVRIDRS [supra, n. 168], 49-50.

187 GRDRON, riaTpiapxiKol nivaKEg, 57, 241.

188 Premier patriarcat: 1878-1884; second patriarcat: 1901-1912. GEDEON, narpiapxiKoi
nivaxec, 706-709,626-628; STAVRIDRS, 208-284.
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V (1913-1918); les deux ,demissions* suivantes, celles de Melece IV (1921-1923)
et de Constantin VI (1924-1925), n’etaient que la conclusion canonique formelle
d’un fait accompli: tous les deux se trouvaient dejé & Petranger, dans Pimpossibilite
politique de retourner jamais & leur siege. La derniere demission patriarcale, celle
de Maxime V (1946-1948), avait I’apparence d’une demission canoniquement
reguliere: il y avait de vraie raison de sante, mais des influences et des interventions
politiques n’y manquerent pas. Il n’a pas seulement maintenu la dignite episcopale,
comme tous ses predecesseurs demissionnes des temps modernes, mais il a aussi
repu conventionnellement le titre d’une metropole, celui de ,proedre* d’Ephese,
avec pleins droits d’un metropolite en fonction: il n’en a jamais fait, ou on ne lui a
pas permis d’en faire, usagel8d.

Un point de detail ol I’on pretait, et I’on prete encore souvent, une certaine
importance c’est que la lettre de demission patriarcale ou episcopale doit, en prin-
cipe, etre deja signee par le demissionnaire en tant qu’,ancien* patriarche ou ev-
eque (7rpd>qv): le signataire & la fois souligne le caractere definitif de I’acte, qu’il ne
considere meme pas soumis & une acceptation, et declare reconnaitre sa nouvelle
Position. Nous avons deja rencontre une sensibilite analogue des Byzantins a
Pemploi de la formule 6 xpg/jartoag dans les lettres de demission.

-

Deux mots, plutdét des considerations personnelies, sur les tendances
d’aujourd’hui.

1. Une Sorte de ,fonctionnarisation* de Pepiscopat dont nous avons Signale
certains aspects pendant la periode ol le patriarcat oecumenique avait assume le
double réle d’autorite spirituelle et civile pour les orthodoxes de I’'Empire ottoman
- une fonctionnarisation qui sans doute a eu des analogues, pour d’autres raisons,
Par exemple dans Plcglise russe pendant la periode ,synodale* - se poursuit au-
jourd’hui dans une certaine mesure, sous une autre forme et pour des raisons com-
pletement differentes. Les patriarcats et les eglises autocephales, dans les circon-
stances et les necessitds actuelles, sociales, economiques, culturelles, nationales et
internationales, dans les necessites aussi des contacts interorthodoxes et
oecumeniques, ont inevitablement, et legitimement, developpe ou sont en train de
developper des mecanismes de planification, d’administration et de gestion centra-

189 STAVRIDfeS, (571-604) 575; voir les actes ibid., 598-600. Cf., idem, *E-maKomKii loropia
roO OiKoupeviKou narpiapxelou, Thessalonique 1996, (67-)68. 11 s'agirail, en (out cas, surtout des
fonctions synodales de mdtropolile, car autrement la metropole d’ 3phiise, depourvue de sa population
chrdtienne, n’est plus un sidge effectif que de nom. - En revanche, dans un cas analogue dans I'figlisc
de Grdce, dvoqud dans la suile de cet exposd, celui de 1'ancien archeveque d'Athdnes Mgr Jacques
Vavanatsos, nommd aprds sa ddmission en 1962 ,proddre" de son siege anlerieur d'Attique-et-
Megaride avec pleins droits de mdtropolite rdsidentiel, ce prdlat exerpa effectivement I’administration
du diocdse.
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les, de petits ou grands ,ministeres®, des Services et des offices, des entreprises
aussi: ,Bureaux®, ,Comites synodaux ' ou ,Maisons d’edition*. Une sorte de Curie
est en train de se former dans les Eglises orthodoxes, et aussi, par consequent, une
sorte d’'dpiscopat curial - ce qui dans la pratique canonique classique de la pdriode
byzantine dtait I’objet de I’activite des diacres de la ,Grande liglise*: c’dtait le
diacie-chartophylax qui dtait le chef des Services, pratiquement le chef de toute la
machine ,bureaucratique‘ du patriarcat. Ce nouveau episcopat curial, comme son
homologue romain, pourrait comprendre des eveques titulaires, des eveques resi-
dentiels ayant des liens plus ou moins nominaux avec leurs sieges, ou bien des
eveques residentiels qui ont vraiment le gouvernement effectif de leurs diocdses
parallelement & leurs devoirs dans I’administration centrale. (Je ne parle pas ici
seulement du patriarcat de Constantinople, oli ce phenomene a un caractere par-
ticulier du & des circonstances ecclesiologiques exceptionnelles.) Meme en matidre
strictement pastorale, il y a toujours des groupes de fideles ou des domaines
d’activitd qui ddpassent les limites de responsabilite des diocdses. On a, par exemp-
le, imposd & I’Eglise de Grdce, a deux reprises, dans des conditions anormales, un
dveque pour I’armee, I’dquivalent d’un vicaire castrensis; les canonistes ont tou-
jours insistd sur le fait que I’existence d’un dveque, qui exerce ses fonctions, pour
une seule categorie professionnelle de fideles, dans des rdgions qui relevent
d’autres eveques, est essentiellement contraire & I’ecclesiologie orthodoxe et anti-
canonique. De temps en temps des rumeurs courent qu’on presse de nouveau
I’Eglise de Gr&ce d’accepter quelque chose de pareil. Saura-t-elle resister ddfiniti-
vement? D’une fa9on ou d’une autre, le caractere territorial de la juridiction dpis-
copale est aujourd’hui, d’une maniere encore latente, mis en cause, meme dans
I’Eglise orthodoxe: le nombre augmentant des eveques titulaires, dans toutes les
Eglises, en est un indice. Le diocese sera-t-il encore & I’'avenir la seule unite conce-
vable de juridiction dpiscopale?

Dans cet etat des choses, il est inevitable que, dans la conscience ecclesiasti-
que, certaines notions fondamentales d’eccldsiologie orthodoxe quant au caractdre
de la Charge dpiscopale, qui ontjoue un role ddcisif dans la formation des theories
concernant la demission dpiscopale, ne fonctionnent pas, ou ne fonctionnent plus de
la meme maniere: Les ordinations ,absolues“ sont-elles encore interdites?
L’ordination d’dveques titulaires est-elle une ordination ,absolue“? Les transferts
episcopaux sont-ils des simples actes administratifs? Un eveque rdsidentiel pour-
rait-il etre ddplace pour etre nommd responsable de la radiodiffusion de I’'Eglise?
C’est surtout la nature eccldsiologique du lien entre I’'eveque et son diocese qui
semble etre compromise: le gouvernement d’un diocese pourrait etre considere
comme un ,poste” ecclesiastique, comme les ,autres*. La ddmission dpiscopale ne
serait donc que la ddmission d’un haut fonctionnaire, qui renonce a ses fonctions
pour prendre sa retraite. D’ailleurs c’est exactement en cela que consiste, par ex-
emple, la ddmission d’un eveque titulaire: renoncer a son poste de haut fonctionnai-
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re dans Padministration ecclesiastique; il n’y a pas de siege a renoncer, il n’y pas
Heu de renoncer & son titre, et naturellement il maintient la dignite episcopale. C’est

prdcisdment la dimension ecclesiologique qui fait ddfaul.

2. Dans cet esprit de fonctionnarisation latente, un ,droit“ & la libre demission
est, plus ou moins, reconnu de facto aujourd’hui. Il est vrai que la plupart des
chartes des Eglises orthodoxes ne reconnaissent ce droit & la demission que pour
cause d’age ou de santel%. Mais, au moins dans la pratique grecque contemporaine,
toutes les demissions episcopales, assez frequentes d’ailleurs, sont generalement
acceptees, telles quelles, comme ,canoniques*, sans tenir compte de ces restricti-
°ns. Pour ne pas parier de demissions obtenues sous pression politique ou pour
cviter un scandale eventuel: au dernier siede deja, lors de la cause celebre dite ,des
simoniaques®, il y a eu en Grece des demissions episcopales donnees et acceptees,
pour dviter une condamnation qui paraissait autrement certaine. Il est comprehen-
sible qu’on ait occasionnellement recours & cette pratique, dans le patriarcat
oecumdnique et dans I’Eglise de Grece, pour des raisons de clemence ou pour evi-
ter un scandale. Il y a aussi la raison d’Etat. Dans la pratique recente il y a eu deux
demissions d’archeveques d’Athenes qui n’invoquaient pas de raisons d’age ou de
santd. Elles avaient ete donnees apres une tres forte pression exercee par les gou-
vernements d’alors: dans le premier cas, par un gouvernement democratique parle-
mentaire (ce fait, bien connu de tous, etait explicitement atteste dans la lettre de
demission: ttoAXt) Kai KaTaOXiiTTiKfj tjlg KvBepvijowt; mdaeif dans le second, par
une dictature militaire, la meme d’ailleurs qui, sous un autre avatar, avait promu
I’archeveque. Il est vrai que dans ce dernier cas, une sorte de ,deception* ou plutot
de ,fatigue‘ psychologigue a ete invoquee, pour la forme. D’une fafon ou d’une
untre, ce meme regime militaire, sous ce meme archeveque, avait obtenu les
demissions de plusieurs prelats indesirables, la plupart par la voie d’un chantage
Pur et simple. Dans un milieu politique beaucoup plus normal, il y a eu rdcemment
en Grdce une demission episcopale donnee comme un simple geste d’indignation,
Pour des raisons morales et disciplinaires, contre une decision synodale au sujet du
divorce: eile fut immediatement acceptee, malgre les protestations du prelat demis-
sionnaire qui certainement ne s’y attendait pas - et qui a eu meme recours, naturel-
Icment sans succes, au Conseil d’Etat! (1979). C’est, & mon sens, un bon exemple
de cet esprit de fonctionnarisation: I’analogue du haut fonctionnaire ou du ministre

MI C’est, par exemple, en Grfece le cas de la Charte de I'figlise de Groce (art. 34 § 2 ) et de la
Charte de I’figlise semi-autonome de Crfctc, sous le patriarcat oecumdnique (art. 39 § 1): J. KONI-
DAREs-S. TROIANOS, *EKKXnoiaonirfl vopoOsota, Athenes 1984, 52 (avec la jurisprudence, 55),
736. Mais dans la Charte de I’figlise de Groce est ajoutd: ,et pour toute autre raison sdrieuse”, h
| appr&iation du Synode permanent: voir S. TROIANOS, Ilapadoaeu; iKKXqgaiaaTt«od Otxaiou,
AthAnes-Komotene 21984, 290 et n. 30 avec la jurisprudence (textes: ibid., 296-298; c’est surtout le
cas, dvoqud ci-apres, de la ddmission, en 1979, du mé6tropolite de Trikka Mgr Etienne).
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qui demissionne parce qu’il n’est pas d’accord avec une decision gouvernementale.
Qu’il s’agisse de la demission elle-meme ou de son acceptation, le concept ec-
cldsiologique est, parait-il, absent. Je n’y pretends & aucune compdtence, mais j’ai
I’impression que cet aspect ecclesiologique feit aussi defeut, pour ce qui est de la
ddmission patriarcale ou episcopale, meme dans les nouvelles codifications catho-
liques, le CIC et le CCEO.

3. Le probleme d’un &ge de retraite pour les eveques, dans les conditions et
les exigences d’activite contemporaines, est aujourd’hui la question la plus critique
dans la problematique de la demission Opiscopale. On sait bien que dans certaines
Eglises orthodoxes on a essaye d’introduire un Systeme de retraite obligatoire, & un
certain age. En Grece ce sysfeme, introduit par la legislation seculiere et accepte
par I’Eglise dans le cadre special de rapports entre I’Eglise et I'Etat qui y a prevalu
(et prdvaut partiellement encore), a 6t6 en vigueur dans les annees 60 et 70; son
application, tres malchanceuse d’ailleurs, a coi'ncide avec les aventures de la vie
politique grecque de cette periode. Vivement critique, ajuste titre, du point de vue
canonique et lid & de mauvais Souvenirs et experiences, ce systdome fut aboli sans
regret. Parfois on y revient dans des discussions, mais il s’agit plutét d’u'ne sorte de
,menace* sous-jacenteldl. Un Symptome par excellence de cette fonctionnarisation
de I'episcopat qui devient de plus en plus commune en Occident et en Orient, la
retraite obligatoire n’en repond pas moins & un besoin qui est souvent evident. Si
une mise a la retraite automatique paralt contredire & des notions fondamentales de
droit canonique, en Occident aussi, pourrait-on travailler sur le modele du
~compromis* du canon 401 § 1 du CIC (& la place de la retraite automatique, une
~-demission*“ obligatoire ou quasi obligatoire)? L’introduction de ce meme
,compromis* dans le CCEO (canon 210 § 1) est deja quelque chose d’assez au-
dacieux pour un code oriental. Je eite Monsignor Pospishil: ,In stipulating this
obligatory resignation, contrary to all tradition ...““, et: ,The reluctance of some

191 Une discussion de ce sujet, de caractdre plutdt joumalistique, s'est renouvelde, tout rd-
cemment (par exemplc dans les pages de correspondance du quotidien athdnien Kathimerinr, meme des
dviques y ont pris part, quelquefois en faveur d’une mesure de retraite d’office). Les arguments des
Partisans de la mesure se trouvaient evidlemment dans le cadre du concept fonctionnariste: efficacitd
etc. L'argumentation des adversaires fluctuait entre I'esprit spdculatif (,L'dveque est le pdre de son
dioedse; au perc invalide on procure des aides et des assistants, mais on ne peut pas le destituer de la
qualitd meme de pdre*) et la poldmique (,Oui, tris bien! Mais que cette mesure s'applique aussi, pour
la meme raison, aux deputes, aux ministres, aux premiers ministres et aux chefs d’fitat. Que Messieurs
les politiciens donnent I'exemple!” - la mesure 6tant dfiniSraleinent regardde commc une ,menace*
d'intervention soculiere aux affaires de I’'Rglise). Voir, en demier lieu, le bilan de la discussion, bilan
favorable il la retraite, dans le numdro du 2 fovrier 1997, suivi, le 7 février, par une lettre de Mgr Chry-
sostome [KAKOUL1DES] d’Rdesse-et-Pella, I'un des rares Partisans de la retraite dans I'dpiscopat: les
normes canoniques concemant la nomination des eveques & vie, meme s'il en existe, seraient
d'importance inforieure vis-a-vis de cclles qui iinposent & I’eveque des devoirs pastoraux et adminis-
tratifs trds concrets, devoirs qui prdsupposent indvitablement un bon 6tat physique.
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Eastern bishops to submit their resignation, motivated by the Opposition ofthe most
ancient tradition against obligatory retirement of bishops .. ““192. A plus forte raison,

aux gouts de I’Eglise orthodoxe, ce serait peut-etre une construction trop etrange ou
troP ,factice* pour etre adoptee, meme si on laisse de cote les problemes pratiques,
par exemple les difficultes internes qui pourraient se produire chaque fois lors de la
discussion (synodale!) de I’acceptation ou non de chaque ,demission* particulibre.
Mais ce sont surtout de graves problemes quant au concept ecclesiologique et ca-
nonique lui-meme. Franchir la distance entre un droit canonique ,officiel* qui,
roeme si I’on ignore les exagerations de ses interpretes, parait, sinon interdire, en
tout cas decourager fortement les demissions episcopales et un droit qui oblige,
d’une maniere ou d’une autre, un eveque & demissionner c’est deja assez difficile.

Il parait que pour I’instant la decision sera laissbe a la discretion de I’eveque
lui-meme, peut-etre, dans la pratique, apres une Sorte de pourparlers pour un arran-
gement informel. Dans deux des metropoles du patriarcat oecumenique dans
I’Europe occidentale il y a eu recemment des demissions de leurs metropolites
ages, des personnages d’ailleurs qui jouissaient d’une grande estime: dans I’un et
I’autre cas leurs eveques auxiliaires leur succederent (une sorte de ius successionis

fait?); dans Tun et I’autre cas des arrangements analogues a ceux des canons 402
du CIC, 62 et 211 du CCEO ont ete convenusl93. Dans notre sujet suivant nous
allons rencontrer d’autres aspects de ce probleme.

Mais il y ad’ores et deja dans le droit particulier d’une des Eglises orthodoxes
une norme legislative qui est I’exemple le plus expres de cette convergence pour ce
qui est de la demission episcopale. Dans la nouvelle charte (1988) du patriarcat

russe, I’article VI1.26 n’est pas seulement modelb sur le canon 401 81 du CIC, il en

est une replique; on n’a meme pas voulu modifier I’dge de 75 ans: a cet dge
I’eveque doit donner sa demission (,presenter une requete de retraite”) au patriar-

che; le saint-synode decide du temps ol ,la requete sera satisfaite*“194. Le patriarche
lui-meme (comme le pape) est exempt de cette Obligation195.

192 V.J. POSPISHIL, Eastern Catholic Church Law, Brooklyn, NY, 1993, 169.

193 Ce sont les cas de Mgr Mdldtios de France, & qui succdda son auxiliaire Mgr Jerdmie de
Sasimes (1988), et de Mgr Chrysostome d’Autriche, & qui succdda son auxiliaire Mgr Michel de
Christopolis (1991).

194 Je eite d'apres la traduction grecque publide sous la direction de Mgr Panteleimon RODO-
POULOS, 'O KaraoTanKOi; x*PTn9 trepl rqq dioiKqoetiiC rrje PtootKfjg *Op0o56£ou ' EKKXnoiai;
(8 ’louviou 1988), Thessalonique 1990, 69.

195 Cf. ibid., 55 (art. IV.11). 1l en va de meme, je pense, pour les patriarches catholiques orien-
tf>ux sous le CCEO. - La ddmission (volontaire) du patriarche russe, soumise & I’approbation du saint-
synode, est prdvue par Part. 1V.12 de la Charte (ibid.).
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Il. Le ,Detrébnement”

Meine pour ce qui est de la terminologie nous sommes ici un peu dans
I’embarras. Le terme grec ekthronisis, ,detrdnement*, est parfois employ6, mais le
terne courant c’est ekptdsis, et I’'éveque ,dotrone est ekptétos; si traditionnelle-
ment, et conventionnellement, on rend kathairesis, la destitution du sacerdoce, par
~ddposition*, /*ekptdsis, destitution du siege sans prejudice du sacerdoce et de la
dignitd episcopale, serait-elle une ,ddpossession®, ekptétos = ,depossdde“? Mgr
I’archeveque Pierre L’Huillier m’informe que le mot ,decheance* serait le terme
technique approprie. J’emploie toutefois cette calque, ,detrébnement* (qu’il faut,
toujours, considerer comme placde entre guillemets), qui me permet d’etre un peu

en conformite & la fois avec le titre anglais employe dans la thematique de nos
travaux et Tun des termes grecs en usagel96.

Or, nous nous trouvons encore une fois en dehors du droit canonique ecrit, &
savoir des normes du corpus ,officiel“ des canons de I’Eglise orthodoxe. Mais ici
c’est aussi ce Substrat historique qui nous fait defaut, cette longue pratique et cette
tradition doctrinale, meme fluctuantes, que nous avons rencontrdes au sujet de la
doémission. Qui plus est, & canoniquement parier, existe-t-il meme une chose teile
gue le ddtronement?

Les canonistes orthodoxes modernes ont formule des theories divergentes sur
la genese de la peine de detrénement, theories qui naturellement ont aussi des im-
plications respectives sur la question de sa canonicite. En effet, on a voulu voir les
origines du ddtronement dans la pausis de plusieurs patriarches (ou meme de sim-
ples dveques) pendant la periode Ottomane; on I’a regarde comme la consequence
nocessaire de la mise d’un dveque & suspense, ou comme une moddration, legale-
ment permise, de la peine de ddposition; on lui a meme nie la ldgitimite canonique,
la possibilite meme d’etre. Naturellement le Pedalion, qui considere que la simple
demission episcopale entraTne ndcessairement la deposition, ne connait pas le
ddtronement.

1. L’identification de la peine de detrdnement avec la pausis de I'epoque ot-
tomane a ete soutenue en dernier lieu par le canoniste grec contemporain P. Pana-
giotakos, Evorripa tov ' EkkApijuxotikov Aikcilov Kara rqv ev 'EXAdsl ioyvv

196 Distinclion complfetement diffdrcnte dans la terminologie canonique occidentale: ,La deposi-
tion rctire au clerc ses fonctions, mais lui laisse son degre d'ordre et les droits qui y sont attachds, et en
particulier le privildge du for ... La degradatio retirc au ddlinquant son degrd d’ordre et par consiSquent
le prive du privildge du for ..*“. La degradatio realis ou actualis comporte meme, dans la pratique
mddidvale, ,des rites marquant I'exclusion du clerc des ordres. C'est ainsi que ses vetements cldricaux
lui sont enlevds et qu’on lui rase le crane pour faire disparattre la tonsure“ (J, GAUDEMET, figlise et
citd: Histoire du droit canonique, Paris 1994, 500). On sait que le terme degradatio avait survdcu
meme dans Landen CIC (c. 2298 n. 12, c. 2305 etc.).
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aiiTov, r". Th iroivikOv osikcuov rqg *EKKApaiap, Athenes 1962, 313-314: H
Sktctwoiq aird rov dpovov ... iv rfji EKKAgataanKfj npaKTiKfj... &vavr&oa iv rw

°pw Tfjp TravoswQ ..." Tvwrjrq 8'£k rfjc; ioropim~ q 6tno riv ypovtov rfjp
AAwaetoc Ogpiovpyia rfic; noivqc; rfi<; navoswt; Kai e”opiap mra rwv
olKovpeviKwv irarpiapxav ... "'197. Auteur prolifique mais confus, Panagiotakos a su

ecrire, en meme temps et dans cinq seules lignes consecutives de son livre, que la
peine de ddtrénement est & la fois: ,inconnue au legislateur canonique** (ayvwarot;
rate diar&*em rov kqvovikov vopoddrov), canoniqguement bien fonoee sur la
legislation du concile d’Ephese, ol ,eile avait ete adoptee pour la premiare fois“
(Avvarai psra Ramporprot; va viroorgpix3fi Sri q Toiavrqg iroivq rb rrpirov
vloOeTEirai vko rqt; ev ’ Ecpeoio F' OiKovpeviKqQ EvvdOov ...), ,connue depuis le
passe le plus lointain dans la pratigue de I'Eglise” (iv rfj iKKAgoiaoTiKq
npaKTiKfi cerro xpbvojv carwraTuiv diravTUoa) et ,creee par le 16gislateur s~culier
contemporain® (etvai 6gpiovpygpa rov ovyxoévov TroAireiaKov vopoOirov)\

Les deux idees principales de sa construction ne font que reproduire une
thdorie avancee quelques decennies auparavant par Hamilcar Alivisatos, lors d’une
querelle de canonistes & ce propos, ol nous reviendrons; Panagiotakos eite
d’ailleurs elogieusement la contribution de son predecesseurld: le fondement ca-
nonique du detrénement se trouverait dans la Lettre du concile d’Ephise au sujet
d’Eustathe de Pamphylie, ses origines directes dans la pratique de la pausis de
I’epoque Ottomane, avec laquelle il doit etre identifie. Panagiotakos eite, dans une
longue note, des exemples de cette pratiqueld9 - on pourrait facilement les multi-
plier.

Mais, comme nous avons deja remarque, la pausis est une notion historique,
non canonique - le simple fait historique qu’un patriarche (un eveque aussi) est
dechu, evidemment par une decision de la haute autorite ecclesiastique (le synode),
mais souvent a la suite d’une intervention seculiere, ou seulement sous I’influence
de considerations temporelles, La pausis n’etant pas en soi une notion canonique,
pour etre accomplie et canoniqguement valable eile devait toujours etre revetue de
I’'une des deux formes canoniques possibles: soit la deposition (kathairesis: ce fut
la regle jusqu’au milieu du XVlle siede) soit la demission (paraitesis: ce fut la
r"gle depuis la deuxieme moitie du XVlle sitcle). Le besoin de revetir de raisons
canoniques une deposition souvent non-canonique, a oblige la chancellerie patriar-
cale & rediger ces formes d’aetes de deposition patriarcale ou episcopale, qui nous
sont parvenus par centaines, ol I’on peut lire toujours les memes chefs d’accusation
horribles, mais qui ne sont souvent que des lieux communs conventionnels: la cu-
P'dite, la Simonie, les mariages prohibds, Tabus de pouvoir. Souvent les vraies

PANAGIOTAKOS, 314 n. 2.
198 Ibid., n. 1: eic iirmjxn AvriKpouoiv ...
m ibid., n. 2.
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raisons sous-jacentes sont aussi mentionnees, ou aisement reconnaissables entre les
lignes.

Le fait que dans ces cas on n’avait pas recours a un simple ,detronement* du
patriarche (ou de I’eveque) montre qu’une notion pareille n’existait meme pas. En
revanche, nous avons de bons exemples ol I’on impose la deposition meme dans
des cas ol on ne voudrait pas infliger une peine ,capitale* pareille, dans le seul
propos de forcer I’iveque & une simple demission formelle; aussitot qu’il I’avait
donnee, sa dignitl episcopale lui etait restituee. Aulrement, on n’avait pas, parait-il,
la possibilitii de le ,,detroner*. En 1648 le metropolite Zacharie de Cesarde en Cap-
padoce est diposi; I’'annee prochaine il ,donne sa demission* afin que son sacer-
doce et sa digniti dpiscopale lui soient rendus [Nomike Synagoga, actes 295-
29712°6  Meme procidure vingt ans plus tard a propos de I'archeveque de Sinai
Ananias, qui donne sa diimission apris avoir ete dipose2@0 On se demande meme
que c’est qu’une ,demission* donnee apr&s la d6éposition; on penserait plutét & une
requete de I’eveque depose pour obtenir la restitution de sa dignite episcopale.
Mais les golts canoniques ont, parait-il, changl a cette epoque: dans la pratique
byzantine la ,certitude* canonique (tait assuree par excellence par la deposition, de
sorte qu’on insistait, comme nous avons vu, sur la diiposition, meme apris, ou avec,
la dimission; maintenant que I’'usage abusif de la diposition avait discriditi cette
sanction ultime, la demission ,volontaire* etait, semble-t-il, regardee comme ca-
noniquement plus siire].

Alivisatos et Panagiotakos ont donc tort d’identifier le detronement a la pausis
Ottomane. Mais on pourrait vraiment y ditecter quelques racines - au niveau des
mentalitiis sinon sur le plan canonique. En effet, I’'usage abusif de la peine de
deposition, souvent pour des raisons qui, au su de tout le monde, relevaient seule-
ment de la politique, ecclesiastique ou seculilire, avait d*grade cette peine cano-
nique ultime dans la conscience generale, pour en faire quelque chose d’analogue &
une suspense ou une mise en disponibilité - dans I’attente de meilleurs jours. J'ai
I’idde que personne ne croyait vraiment que tel pr6lat ,depose‘ qui - tout le monde
le connaissait - serait bientot rehabilitd, et meme promu, dis le prochain change-
ment dans les affaires du patriarcat, qui serait peut-etre, quelques mois plus tard, le
nouveau patriarche oecumenique (ou de nouveau le patriarche oecumenique), etait
dechu des ordres, prive du sacerdoce, reduit au rang des lai'cs, comme les docu-
ments de dilposition I'affrmaient. D’autre part la pratique abusive aussi des
L,dumissions* niicessaires, imposees ou forcees, avait accoutume le peuple a I’idee
d’un eveque oblige par I’autoritd ecclisiastique de quitter son siege, tout en gardant
sa dignitl Upiscopale. Le cumul de ces deux notions, triis distinctes du point de vue
de droit canonique, pourrait bien produire dans la conscience generale ce concept

200 APOSTOLOPOULOS-MICHAfeLARfeS, 201-202.
201 Opposition: dPcembre 1670; dPmission: septembre 1671. M. GPDPON, narptapx'xal
' EtpHMEpISec, AthPnes 1936, 121-122.
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de I’6veque qui ait subi la perte de son siege, mais garde son sacerdoce et son ordre
Rpiscopal, pratiguement celui de I’eveque ,d6tron6*“. Meine aujourd’hui la recher-
che n’est pas certaine de la vraie forme canonique de retraite episcopale
(ddmission, deposition, suspense, ou bien simple reconnaissance de facto d’une
Situation reelle) de quelques personnages historiques: Joseph Georgirenes de Sa-
mos, le revolutionnaire Denys de Trikka dit le Philosophe, saint Macaire de Corin-
'he et les dveques du Poloponnese fugitifs apres I'insurrection dite ,,d’Orlov*,
Ignace d’Hongrovalachie - c’est meme le cas de la pausis du patriarche Gregoire V
juste avant son exdcution, dbs la proclamation de I’insurrection grecque de 1821.

2. Le pionnier par excellence de la systdmatisation du ,droit ecclesiastique*
orthodoxe, Nikodim MilaS, ne connait pas de peine propre de ,detrénement* 6pis-

c’pal; il la fait inclure dans ce qu’il appelle Die AusschlieBung vom Amte fur im-
mer, q laoBioq navaiQ &iré tov UtubparoQ dont eile ne serait qu’un exemple202. 203

Milag, trEs influence dans sa systdmatisation par le droit canonique Occidental (il
fait la distinction entre poenae medicinales ou censurae elpoenae vindicativae), ne
oomprend pas ce que nous avons remarque & d’autres reprises aussi, & savoir que,
au moins du point de vue oriental, ecclesiologique donc aussi canonique, la desti-
tution d’un eveque de son siege est tout simplement autre chose que I’exclusion
R’une Charge, d’une fonction ou d’un poste ecclesiastique. Nous reviendrons sur ce
sujet.

Pour ce qui est du ,detrénement” des eveques, Milad en trouve un fondement
canonique dans les canons 16 du concile Premier-Second, h propos de I’eveque qui
ait ete absent de son diocese pour une duree de plus de six mois, et 16 d’Antioche,
a propos de I’eveque sans diocese qui s’empare arbitrairement d’un siege vacant
(episcopus vacans in ecclesiam vacantem)20*. Or, dans le premier cas, nous I’avons
vu. le canon semble etre assez explicite; il s’agit, sans aucun doute probable, d’une
Reposition: wpioev q &dyia ctwodoi~ rqc apxt*P~ovvqt;, 6i /je irotpaiveiv erdyfiq,
NovteXwqg AUOTpiov KaOtoTUvai. Milag§ a simplement projete sur le passe la prati-
*lue de sa propre epoque, et de la notre - un indice de plus du caractere du
-Retronement* en tant que peine - substitut de la deposition. Mais dans le second
cas il paratt que Milad a vraiment relevd la seule disposition du corpus ,officiel
Res canons qui puisse servir de fondement canonique de la peine de detrdnement:
tostov aTrélRXiyrov elvai. Qu’est-ce que cet apobletosl Evidemment il ne s’agit
Pas d’une deposition - malgre I’opinion tres rigoriste de Baisamon (dpoi Oe sokel

202 Nikodim MILAS [supra, n. 2): trad. alicmande, Zara 1897, 442-443 = Irad. grccque, AthAnes
1906, 717-718.

203 Texte: P.-P. JOANNOU, Disciplinc gdndralc antique, 1/2, 117; RHALLES-POTLES, 111, 154;
PG >37, 1317: iirloxoTTog oxoXo6Cujv 6tt\ o/oMCouaav /xKXnaiav. MILAS [supra, n. 202], 442 n. 10
=7>7n. 10.
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elg KaOaipeoiv ...)204 et la traduction de Joannou (,,il doit etre ddposd®, si le terme
doit etre pris ici dans son acception technique)205. La solution donc du
,detrébnement* paraTtrait s’imposer - & une seule difficulte pres qui semble I’abimer:
I’dveque, ici, dtait deja sans diocese (vacans, ou plutét vagansl), comment donc
pourrait-il etre detrond? Alors ici le canon ne prevoit qu’une seule chose: que
I’dveque qui s’empare arbitrairement d’un siege vacant doit, tout simplement, en
etre chasse. Pas de vraie peine donc a infliger? C’est probable, car tout I'dnonce du
canon, qui reflete sans doute un cas concret, est d’un esprit assez benin vis-a-vis du
pauvre eveque: il y eut, paratt-il, une dlection unanime de la part du peuple (kuv ei
irac o ladc ov wpijpiracEv, eXolto avrov), et aussi une election synodale, mais
quelque peu defectueuse (Oiya ovvdbov teXeioq ... TsXeiav 5s Xkelveiv ehai
crwodov, ft ovpnapeoTi Kai 6 rfic; pgTpoTroXeux; <stclokotcoc>). C’est aussi
UInterpretation donnee dans la version latine du canon par Denys le Petit: hic abi-
ciatur necesse est. [Une autre interpretation plausible: ,qu’il soit excommunie®;

C’etait I’opinion de certains canonistes byzantins aussi: Kai tlvsi; psv elttov
iKXap3dtvsodai tovto elq aqtopiopdv ,..206]*

Mais ensuite MilaS devient soudainement aussi rigoriste que les plus rigoristes
de ses collegues byzantins: il revient sur la thdorie de I’ordination retroactivement
,absolue* (apolelymene). Comme personne ne peut etre ordonnd ,absolument®, a
savoir, pour ce qui est des eveques, sans diociise, et que I’dveque ,detrond* devient
maintenant un eveque sans diocese, il en resulte que tout eveque ,detrone* est aussi
ipso facto suspens a viel ,Nachdem aber in alter Zeit niemandem die Cheirotonie
ohne Angabe eines bestimmten Dienstortes (dtroXEXvpdvwR) ertheilt werden konn-
te, so verfiel der mit der AusschlieBung vom Amte fr immer Bestrafte gleichzeitig
einer anderen schweren Strafe, namlich dem Verluste des Rechtes zur Verwaltung
irgendeiner heiligen Handlung far immer, jedoch mit der Berechtigung, den geist-
lichen Namen zufuhren und die geistliche Wirde zu bekleiden*™*,

Heureusement personne, autant que je Sache, n’a suivi Milas dans cette con-
struction, meme si ce n’est que pour de simples raisons de bon sens eldmentaire:
pourquoi instituer une peine dont la substance consisterait dans I’application d’une
autre peine? La peine de ,ddtronement“ n’a de raison d’etre qu’en tant que mode-
ration des peines de ddposition et de suspense a vie. Mais dans la construction de
Milas il y a deux choses & retenir:

204 RHALLfeS-POTLfeS, IlI, 156; PG 137, 1320.

m JOANNOU, ul supra [n. 203].

206 Baisamon, ul supra [n. 204]. Cf., par exemple, dans le canon apostolique 12 I'dquivalence:
it(pu)piapEvo<; firoi &6ektbe (bien qu'il s'agisse Uts probablement d'une d6formation posl6rieure du
texte, par mdprise: la lejon authentique serait iupilipiop™voi;  5ektéc, la conjonction fjroi marquant
ici l'altemative et non pas I'6quivalence: segregatus vel cominunicans, ,exclu ou admis* [FUNK,

METZGERY]; mais ce point particulier est pratiquement sans importance pour notre sujet).
111 MILAS [trad. allemande, ul supra, n, 202); cf. la trad. grecque, 717-718.
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a) L’application retroactive de la notion de Fordination absolue. En effet, si
cette notion, employee aussi dans les discussions sur la démission episcopale, n’a
jamais ete utilisee, apres Mila&d, pour fonder une theorie selon laquelle tout eveque
..detrone* doit etre aussi, par ce fait meme, considere comme suspens a vie voire
d6pos6 (1), eile a servi d’argument & certains canonistes précisement pour nier la
canonicitd voire la possibilitdé canonique d’existence d’une peine pareille: on ne
peut pas canoniquement infliger une peine qui reduise un eveque a l'etat d’eveque
sans diocdse, donc qui rende retroactivement son ordination ,absolue"! (Mgr
Meletios Sakellaropoulos)208.

b) Un rapport logique entre le ,detrdnement* et la suspense, bien que ce soit
en sens inverse. Car si le ,detronement n’entraine décidément pas la suspense a
vie, il est gén6ralement admis qu’une peine de suspense & vie (meme une suspense
de longue durde) infligee & un eveque entralne necessairement, et pour des raisons
evidentes, la perte de son sidge aussi, donc son ,ddtrénement* - ce qui est,
d’ailleurs, explicitement prévu dans des Idgislations modernes209. Cela pourrait
mSme etre vraiment & I’origine de la pratique moderne du ,detrénement*, et consti-
tuer peut-etre un argument en faveur de sa canonicitd. J’ai meme I'impression que
c’est bien quelque chose de pareil que MilaS aurait voulu dire - sauf qu’il se trouva
dans une confusion de I’ordre de ses idees.

On dit que, dans I'figlise grecque contemporaine, le detrdnement a acquis
droit de citd par un texte de droit dcrit en 1860, dans les ,Statuts Gdndraux*
(Fevikol Kavoviopoi) du patriarcat oecumenique210: en effet, le patriarche pourrait
ddsormais etre declard ddchu de son sidge (pausis) par une decision des ,deux

corps®“ souverains ayant la haute administration de la ,nation* orthodoxe dans
*Empire ottoman, le Saint-Synode et le Conseil National Permanent Mixte

(4iapKec; 'EBvikov Miktov LvpRovAiov), prise par une majoritd de deux tiers
sépardment dans les ,deux corps‘ et formellement annoncde a la Porte. Panagiota-
c0s en eite I’exemple typique: la pausis du patriarche Constantin V le jour meme

208 Ul infra, 185-186: A6v fl-ro Xottrdv Suvar6v va OEomaOn (IETayevEOT”pa SiéraCig
oidcpopog Kal AvnKEipivg eie t6v ravOva tootov, 5i6ti 6if( Tflc iKrmoaEduii; tou ijnaKOrrou 6k
T°6 tmakKorrikoO Opévou, outoc 6a flro dnroXeXupivoe ...

209 Cf., en Grfcce, les art. 34 § 1 de la Charte de I'Eglise de Grtce et 38 § 1 de la Charte de
“Eglise de Crite: KONIDARES-TROIANOS, 'EKKXgaiaa-nKii vopoOEala [supra, n. 190], 52, 736.
Ci perte du sifcge est prdvue dans des cas de suspense & vie. - ALIV1SATOS pensait que méme une
condamnation h suspense temporaire devrait conduire & la perte du sidge: sig rflv rrotviiv -nie
~xirrtioeioi;, flne 6XXtoe te ftpEoov ATroTfXeopa fi-ro -nie eie rpiETii Apyiav dtpxiKge aurdjv
xaraoiKrie (6 propos de I’affaire des ,simoniaques” [infra, n. 213]: AUVISATOS, 272). - Toujours en
«'rCe, on a dii meme, tout rdeemment. faire confirmer par la jurisprudence que la condamnation d’un
Svbque & une peine d’excommunication entralne aussi la ddch&mce du siftge.

210 B? supra, n. 168.
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du vendredi saint de 1901211 - il critique vivement cet acte, mais il y voit un bon
precedent historique d’application de ,la peine de pausis®, qu’il identifie toujours
avec le ,detronement. Cependant il est evident, je crois, ici qu’on ne se trouve plus
dans le domaine du droit canonique - il ne s’agit pas d’une peine canonique, il ne
s’agit meme pas d’une peine tout court, ni d’une sanction quelconque. Dans
FEmpire ottoman multinational et reforme sous le Taniimat, le patriarcat
oecumenique, vrai ,gouvernement* de fait pour les orthodoxes de I'Empire, avait
ete soumis & cette sorte de secularisation, souvent deploree: ce n’est pas I'éveque
de Constantinople qui 6tait frappe d’une peine ecclesiastique pour quelque delit
canonique, c’est le chefde la ,nation* qui avait tout simplement perdu une vote de
confiance dans ce ,parlement* de facto des orthodoxes de I’Empire qu’etaient les
,deux corps*. C’est caracteristique que, dans ce cas meme, pour garder les appa-
rences on avait demande a& Constantin V de donner sa demission ,canonigue*
comme d’habitude, ce que le patriarche a refuse de faire; cela reste un exemple
unique212.

Nous avons vu que, presque a la meme epoque, dans I’Eglise de Grbce, lors
de la crise dite ,des simoniaques®, les eveques qui autrement auraient ete condam-
nes a une peine de detrénement (puisqu’on n’avait pas voulu leur infliger une peine
de deposition) ont donne leur demission ,volontaire* qui fut aussitét acceptee
(1877-1878); c’etait sans doute une mesure de clemence, mais il est probable aussi
qu’on n’avait pas encore, a defaut de prevision legislative, la possibilite d’infliger
directement une peine de ,detrdnement,

La ,querelle du detrénement* a edate en Griice & la suite des évenements po-
litiques entre les ,royalistes*, partisans du roi Constantin ler et les ,liberaux* du
premier ministre Venizoblos, lors de la Premiere Guerre mondiale, ol I’Eglise
s’engagea aussi; lI’anatheme prononce inconsiderement contre Venizeios releve
plutdt du pittoresque, mais les implications qui en ont resulte ont troubie I’Eglise
pour des longues anndes, et jusque presque & nos jours. Or, c’est precisement une
peine de detrdnement qui a et6 finalement infligde apres la chute du roi et le triom-
phe de Venizélos par un synode majeur & des eveques qui avaient participd a la
comddie de I’anatheme - une peine dont les inculpds (bientét rehabilites, d’ailleurs)
ont contestd vivement meme I’existence en droit canonique. Ce sont ces dvene-

211 PANAGIOTAKOS, 314 n. 2; STAVRIDfeS, (378-419) 384-389; ibid., 401-414 (textes offi-
ciels).

212 STAVRIDfeS, 389: ,6iroTEAet rflv |jovrlv kots. n)v 7repiodov 6ird rod 1860 Kal 4
traOaiv oiKoupeviKod irarpuipxou éveu rfli; U7rd tou irarpidpxou u7rofloX>ic Tuirmac olkeioOeXoOi;
irapaiTi)aEioc, fing eit; roiaurac; irEpiaraoeic 7repifaiof£ ro. irpooxiipara”.
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ments qui se trouvent a I’origine d’une querelle historico-canonique, en 1926, qui
nous a laissd une bonne bibliographie213.

Le professeur Hamilcar Alivisatos, I’eminence grise en mattere de tegislation
ecclesiastiqgue du rdgime revolutionnaire qui a finalement renverse de nouveau le
roi Constantin ler apres !a defaite grecque en Aste Mineure de 1922, est le grand
promoteur de la peine de detrénement. C’est & ce propos qu’il fait publier un ar-
ticle: H ttoivj] rfic ekutwoeuh; t&v dMoKONWV ek tov dmoKomKov avrwv
Opovov Kard tos oliccuov rgi- ’ OpdoOétjov ’EiacAgotaC', dans: Epistemonike
Epeteris de la Facultd de Theologie de PUniversite d’Athenes, 1 (1926), 259-280.
La peine de detrbnement episcopal serait, a son avis, bien fondee sur des normes
expresses de la legislation canonique (RaoiCsTca dm pgrwv kexvovikwy OiaTOrfiswv)

sur une longue pratique de I’Eglise; ce qui est vraiment bizarre (irapadd”“wQ)
c’est que les canons n’en font pas de mention explicite. Mais cela ne signifie pas
que la peine elle-meme est inexistante; si les canons la passent sous silence, c’est
tout simplement un defaut des canons! Le fondement canonique s’en trouverait,
d'apres Alivisatos, dans le jugement du concile d’Ephese au sujet d’Eustathe de
Pamphylie: pour Alivisatos, contre la lettre du texte, il ne s’agit pas la d’une
Demission pure et simple, mais d’une ddposition, mod6éree plus tard en simple
detronement. Quant & la pratique, c’est surtout la longue pratique de la pausis dans
I’epoque ottomane qui est invoquee, toujours identifiee avec le ,detrdnement
actuel: Alivisatos detecte minutieusement le quelque peu d’actes de cette periode
ol une pausis paratt etre imposee sans mention explicite que cela ait pris la forme
exterieure d’une d6position ou d’une demission, pour en deduire qu’il s’agit l1a d’un
..detronement* formel (exemples tires de la pratique des patriarcats de Constan-
tinople et d’Alexandrie et de I’archeveche d’Achrida)214. Nous avons vu que Alivi-

satos a ete suivi en dernier lieu, trés fidelement meme, par Panagiotakos.

Alivisatos croit avoir trouve un fondement canonique de plus dans le canon 20
du concile in Trullo: un dveque qui exerce publiguement le pouvoir de magistere en

dehors de son dioctise doit etre dechu de I’episcopat et faire fonction de pretre (rfjt;
&Tn(jKoTrfic navdadu), tcx 8s tov TrpeoRvTspiov ivspyeiTw). Or, comme cela est
deja interdit par le canon 29 de Chalcedoine (77dpi tov pg 6eiv ettiokottov tov
taov dpovov anoKivovpEvov dv Trpeol3vrEpiw KiiTaXdyEoQai quod episcopus de

sede depositus in presbyterii ordinem adnumerari non debeat) - contradiction deja

213 Voir de longues rdférences a cette affaire dans les textes du ddbat entre le professeur AL1V1-
SATOS et le mdtropolite de Messdnie Mgr Mdldtios SAKELLAROPOULOS [infra]: ALIVISATOS,
271-272; SAKELLAROPOULOS, 187-189; rdponse d'ALIVISATOS, 358.

214 ALIVISATOS, 266-269.
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signalee et traitee par les canonistes byzantins215 le seul sens possible du canon
du concile in Trullo serait que I'’eveque est ,detréne*. ,Faire fonction de pretre*
signifierait seulement qu’il n’aura plus le gouvernement d’un diochse et ne pourra
plus celhbrer sans la permission d’un eveque - tout comme les pretres!

La reponse est donnee a Alivisatos par Meletios Sakellaropoulos, metropolite
de Messenie, Tun des hveques qui avaient ete ,detrénes* pour I’affaire de
I’ , anathhme* de Venizelos - il a deja ete rohabilith, mais il plaide toutefois un peu
pro domo: H rroivr) rfjc ektttwoewc twv IMOKOjrwv ek tov ettujkottikov
dpovov“, dans Theologia, 4 (1926) 183-189. Il refute le caracthre attribue a la Lett-
re du concile d’Ephese, il rotablit le vrai caractere canonique de certains pretendus
Ldetronements*, il refuse surtout toute valeur de precedent canonique aux pratiques
anticanoniques de la periode ottomane. Une peine canonique de ,détrobnement*
n’existe pas, qui plus est eile ne peut pas exister; car autrement eile creerait des
eveques sans diocese, donc des eveques dont I’ordination deviendrait retroactive-
ment ,absolue* (apolelymene), ce qui serait canoniquement impensable.

Alivisatos repond au metropolite dans le meme volume de la revue Theologia
(4 [1926] 351-359): ,,Kai ir&Xtv q troivfj rrjc EKmthaEwCi Le canoniste ,,officiel“
de I’epoque, professeur de droit canonique & I’Université d’Athbnes, Tun des fon-
dateurs de nofxe Societe, emploie un style condescendant voire ironique pour ac-
cabler le metropolite, auteur lui-meme d’un manuel mediocre de droit ecciesiasti-
que: ' EKKXgoiaariKOv sikqglov rijc avaroXiKrjc 6pRodo~ov EKKAgalac, Athenes
1898.

Pourtant il est clair que sur le plan historique c’est le metropolite qui a raison.
Alivisatos pour dofendre sa these est souvent oblige de forcer les textes et les faits.
En revanche, le metropolite a certainement tort sur le plan canonique, a savoir en ce
qui concerne la pretendue anticanonicite du ,detronement, fondee sur cette con-
struction de I’,ordination absolue*. Sans parier des defauts logiques manifestes de
cette construction, meme ce jugement celebre du concile d’Ephese sans cesse em-
ploye, erronement, par Tun et I’autre auteur (Sakellaropoulos, comme les canoni-
stes byzantins, n’y voit qu’une application exceptionnelle de Veconomie), ne nous
apprend en realite qu’une seule chose, tres simple et d’ailleurs Evidente de soi:
qu’un 6veque qui a perdu, pour une raison ou pour une autre, le gouvernement d’un
diocese peut canoniquement garder sa dignit6é episcopale. 11s ont tous les deux tort
lorsqu’ils s’attachent a la lettre des documents, s’adonnant en vain & cette tache
ingrate de detecter des precedents historiques et des citations a prasenter, ce vieux
jeu hellenistique et byzantin KEirai rj ov KEtrar, Mais Alivisatos a certainement
raison dans sa conclusion generale: on ne saurait regarder la peine de

215 Texte des canons: P.-P. JOANNOU, Discipline generale antique, 1/1, 93-94 (Chalcedoine),
152 (in Trullo); RHALLRS-POTLfeS, Il, 286, 349; PG 137, 492, 581. Commentaires byzantins sur le
canon 20 du concile in Trullo: RHALLRS-POTLfeS, II, 349-352; PG 137, 581-585.
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..détrdnement* comme anticanonique; meme si eile n’existait pas, il faudrait
U’inventei, C’est ainsi qu’on peut disposer d’une Hierarchie siffisante de peines
pour des ddlits des eveques, ol, apres la peine ,capitale* de deposition, la peine la
Plus severe serait celle de la suspense & vie ou pour une longue duree (tous deux
accompagnees inevitablement d’un ,detronement®), puis celle du ,detronement*
simple, enfin celle de la suspense de courte durde - ce qui peut assurer a I'figlise la
possibilitd de faire preuve de la souplesse necessaire en des cas pareils.

En effet, ce que les canonistes modernes n’ont pas dit, au moins explicite-
ment, c’est que l’'on peut tres bien accepter la canonicitd de la peine de
»detronement* tout en admettant que cette peine est inconnue dans les sources
canoniques officielles. Le ,detronement* est canoniquement acceptable en tant que
Moderation permise de la peine de deposition (ou de celle de suspense a vie); en
effet une moderation des peines est toujours applicable en droit penal, en droit
»penal“ canonique a plus forte raison; c’est meme une recommandation constante,
mille fois repetee, du legislateur canonique. C’est la que se trouve le fondement
canonique de la peine de ,detronement®. Il en resulte que, & canoniquement parier,
cette peine n’a pas d’existence independante, ni de domaine d’application propre:
eile ne peut etre appliquee que dans des cas ol une peine de deposition (ou de
suspense a vie), donc une peine plus severe, aurait pu etre infligee.

Mais c’est la que se posent des problemes d’ordre plutét theorique, mais
d’une importance structurale quant a la nature de cette peine, de plus en plus intro-
duite aujourd’hui dans la Idgislation et la pratique des Eglises orthodoxes locales.
Quelle serait, par exempie, la peine & infliger, pour les memes delits, & un eveque
htulaire (ou & un eveque deja demissionnaire), puisque dans ce cas-la le
»detronement” est par definition impossible? Cet eveque serait-il inevitablement
traite plus severement ou moins severement que ses collegues residentiels, faute de
Peine analogue disponible? La seule solution pratique qui s’impose c’est de desti-
tuer Peveque titulaire des fonctions eventuelles qu’il exerce dans I’'administration,
i’6ducation, les missions ecclesiastiques - il y en a des exemples.

Or ici, dans I’application de cette sorte d’analogie, guette encore la fonction-
narisation: regarder le ,detronement” episcopal comme une simple sanction admi-
nistrative, une AusschlieRung vom Amte, comme en pensait d6ja Milas - une con-
fusion qu’on peut detecter aussi meme dans les codifications recentes de I’Eglise
catholique. On ne discerne pas toujours que dans I’ecciesiologie, au moins orienta-
le> il n’y a pas d’analogie entre la Charge de I’eveque, presidant & I’assemblee
eucharistique de son diocese ,en type et & la place du Christ”, personnifiant la ca-
tholicite de I’Eglise dans sa propre 6glise, et n’importe quelle fonction dans
i’administration de I’Eglise; soumettre donc un haut fonctionnaire ecclesiastique &

Une sanction administrative quelconque c’est tout autre chose que la rupture du
Uen, d’ordre (ou de droit) divin, entre Feveque et son 6glise. Pour le meilleur ou

Peur le pire, la fonctionnarisation episcopale existe et eile est, paralt-il, en train de
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se ddvelopper davantage, cn Orient corame en Occident. Ou bien, comme nous
I’avons dit, c’est I’inverse, une ,episcopalisation” des Services et des fonctions
administratifs, culturels, humanitaires etc. de I’Eglise, devenus parfois, dans les
circonstances actuelles, meme en Orient, de nouvelles ,unites* ecclesiastiques
quasi episcopales, nouveaux ,dioceses* peut-etre dans une nouvelle eccldsiologie
du troisibme milldnaire.

Mais, d’ores et deja, cet esprit de fonctionnarisation a cree aussi des formes
paralleles ou des substituts du ,detronement*, assez commodes & vrai dire pour
affronter quelques difficultds de circonstance, mais au detriment, parait-il, de cer-
tains principes ecclesiologiques ou en marge de la normalite canonique. En effet,
dans la pratigue moderne, il y a eu des cas ol I’'on a impose un ,detrénement* de
fait & un eveque sans avoir formule de griefs contre lui - meme s’il en existait - et
sans avoir eu recours au luxe d’un proces canonique; cela s’est produit par la voie
d’un ,transfert & un autre siege, considere par fiction comme effectif mais en rea-
lite dvanoui (il ne s’agissait pas de faire de lui un eveque titulaire, ce qui constitu-
erait une retrogradation); un ,transfert” qui parfois a pris meme la forme ironique
d’une ,promotion®, puisque ces sieges honoraires, souvent tres anciens, tiennent
une haute place dans le Syntagmation. Dans la meme logique on a eu aussi recours
a la solution beaucoup moins raffmee, moins canonique aussi, de la mise en dispo-
nibilite, toujours sans incrimination - c’est le comble de la fonctionnarisation. Cette
derniere pratique a meme dte consacree en Grbce par une loi formelle, loi seculiere
ovidemment, mais sur I’initiative et I’inspiration de I’'Eglise elle-meme (article 15
de la loi 1351/1983). La critique exercde contre cette loi, qui reste malheureuse-
ment toujours en vigueur, a etd unanime: son anticanonicite est triis siire, son in-
constitutionnalite aussi; eile n’a d’ailleurs ete introduite que pour des raisons cir-
constantielles. C’est, en effet, pour donner solution & un grave cas mais sans vrai
implication personnelle, un cas mdme d’origine absurde voire ridicule, que cette
disposition a ete incorporee dans la legislation ecclesiastique grecque; c’etait un
Probleme concret vraiment tres difficile & resoudre dans le contexte juridique en
vigueur, mais ol I’on pourrait sans doute trouver mille Solutions canoniquement

plus supportables. La loi, heureusement, n’a jamais ete appliqude, ni meme dans ce
seul cas qui I’avait dictee216, et selon toute probabilite eile sera laissee tomber en

216 Voir cette disposition legislative (incorporee dans la Charte de 1'6gli.se de Gnlce en tant
qu'art. 34 § 8), avec la jurisprudence, dans KONIDARfeS-TROIANOS [supra, n. 190], 54-55; S.
TROIANOS, fTapa560Eic; eKKAnotaoTtKod diKatou, 292-293, avec la critique de I'auteur (ibid., n.
37). Voir l'article ad hoc de TROIANOS, napargp/ioeic crrd apépo 15 to0 N. 1351/1983, Chris-
tianos 23 (1984) 52-58. A I'origine de cette disposition tros discutable se trouvait le cas personnel du
metropolitc de Cephalonie Mgr Procope.
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desuetude. Cependant une pratique analogue a ete employee occasionnellement par
e patriarcat oecumenique aussi2l7.

Le ,detronement” lui-meme, en tant que peine ecclesiastique formelle, est
toujours applicable et couramment appliquee. D’ailleurs, autant que je Sache, au
cours des dernieres decennies, au moins dans la pratique grecque (particuliirement
celle du patriarcat oecumenique et de I’'Eglise de Grece), on a systematiquement
evite d’infliger la peine de deposition a des eveques pour des delits d’ordre person-
nel; - & savoir sauf dans des cas ol il etait question d’intrusion, de scission ou de
schisme; on n’a pas applique la peine de suspense non plus. En revanche, pour
punir de graves delits canoniques d’ordre moral ou personnel, qui canoniquement
entraineraient peut-etre des peines de deposition ou de suspense, on a eu souvent
recours & la peine de ,detronement’. Pour des raisons de clemence, sans doute, ou
pour eviter un scandale majeur (les deux peines, deposition et suspense, sont regu-
Ulrement et couramment appliqguees a de simples pretres ou diacres); mais il y a
aussi, paraTt-il, toujours la preoccupation pour la certitude de droit: un eveque
depose ou suspens represente toujours le risque d’un schisme (ou d’une Situation
aquivalente ou analogue) en puissance. C’est tout different si I’eveque delinquant
se trouve deja dans cet etat de ,schisme*; 14, une peine de deposition pourrait
fonctionner, d’une maniere ou d’une autre, contre lI’expansion de la Situation
schismatique - et, sur le plan personnel, avoir un vrai caractere correctionnel ou, au
moins, preventif: servir d’exemple ou d’avertissement.

On ne saurait confondre avec le ,detrénement* proprement dit quelques prati-
ques apparentees:

1. On connait ddja dans la jurisprudence byzantine des cas ol un eveque (ou
Patriarche) est cense etre irregulierement elu, sans que I’on lui ait quelque chose
personnellement a reprocher. L’exemple typique en est celui du patriarche Antoine
1V, elu en 1389 [Regestes N. 2844]: apres la rehabilitation, en 1390, du patriarche
Macaire (1377-1379), cense avoir et6 irregulierement depose, et son retour au siege

Patriarcal [Regestes N. 2694, 2878, 2879], la position d’Antoine lui-meme est mise
en cause. Or, ,puisque tout s’est passé dans son cas avec l'avis du synode et qu’il
n’y a rien & lui reprocher de nature & compromettre son sacerdoce”, le synode

211 Voir le cas rficent (1988) de Mgr Mdthode, archeveque de Thyatire (aujourd’hui metropolile
Pisidie): B. STAVRIDES. ’E7naK07riKi) inropia ... [supra, n. 189], 300. - Un procdde plus recher-
chd avait etd employd autrefois: le transfert voire la ,promoiion" d'un dveque & un sifge inddsirable,
Pu>s, aprfes un refus plus ou moins prevu, sa mise a la retraile ou en ,disponibilitS" indvitable, celte fois
en tant qu’ ,ancien titulaire du nouveau siege non acceptd (ce tut, par exemple, en 1950 le cas,
dailleurs d’assez courtc durde, de Mgr Chrysostome de Ndocdsarde: STAVRIDES, ’EinciKojnKf]
'»Topla .... (2601-262).
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~estime juste qu’il garde a part lui le sacerdoce, mais qu’il s’abstienne de tout acte
du siege et du pouvoir, tant que vivra notre patriarche Macaire* (jrcpi 8e tov
naniapxsvoavToq Kvpov ’Avrwviov, irret Kai t6 kat'avrov arrav ipgtpw Kai
oiayvwpfi ovwoOLKfi yiyove, Kai vw ovk eotiv ovoev t&v airétvTiov eit;
Kargyopiav avrov Kai rfjt; ieptliovvqt; emoxecnv, slkoiov gpiv SIEKpiOg Kai irepi
tovtov, ri)v pev exelv pe6'eavrov rqv iepcoavvqv, apydv ée avrov rravTOtnamv
elvai rrjc mxrptapyiKqQ &pxHC tov dpbvov, ewq av eit; Ctdvrac reXei 6
Travayiwrarog gpwv Oearrorqq 0 olkov/jeviko; irarptipxt]® icvp MaK&piot;)
[Regestes N. 2879]218. C’est un acte ,dont on ne connait pas de precddent aussi
clair, au dire du P. Darrouzbs?19, I’analogue byzantin le plus proche, paraTt-il, &
une Sorte de ,disponibilite*; en tout cas ce n’est ddcidement pas un ,detrdnement*
comme pensait Alivisatos220, ce n’est meme pas du tout une peine. La clause finale
revele le caractere benin du jugement: en fait, I’annee prochaine, apres la mort de
Macaire, Antoine retrouve regulierement son siege pour un deuxieme patriarcat
(1391-1397) [cf. Regestes N. 2882]221. Une sorte de , disponibilite* analogue, mais,
a vrai dire, sans ce caractere benin, a dt6 employde de nos jours en Grece, dans le
cas de quelques-uns des mdtropolites anticanoniquement elus par un synode ad hoc
sous le regime militaire, puis declares ecartes de leurs Sieges & cause de cette anti-
canonicite de leur election, mais techniguement non detronds: il n’dtait pas question
de procds canonique; aux metropolites ecartes on a accordd des titres de sieges
titulaires222. Cela se trouve a I’origine d’une aventure qui, tres mal traitee par toutes
les parties interessdes, non seulement pour ce qui est de substance, mais aussi en ce
qui concerne I’aspect purement juridique, continue encore, comme on le sait bien,
de troubler la vie ecclesiastique grecque.

2. Dans les Idgislations des Eglises orthodoxes on ne rencontre generalement
pas des dispositions explicites analogues au canon 401 § 2 du CIC reproduit dans le
canon 210 § | du CCEO, a propos des eveques qui ne sont plus en position
d’accomplir leurs devoirs pour cause de grave maladie ou infirmite. La demission
etant aujourd’hui dans ces cas-la generalement permise, souvent meme par des
dispositions explicites, et logiquement souhaitable, on laisse ordinairement
I’initiative & la discrdtion de I'eveque lui-meme. Mais, & defaut, dans la legislation

218 Edition dans la Collection de MIKLOSICH-MULLER. 11, (142-147) 146 [N. 417], La cilation
franfaise est faite d'aprds le résum6 dans le numéro des Regestes (J. DARROUZfeS).

219 Dans le numaro des Regestes (Critique. 3).

220 Utsupra, 266-267.

221 VoirJ. DARROUZfeS, dans le numéro des Regestes (Critique. 1).

222 11 y eilt sans doute aussi quelques ,d&ronements* de caractere plus classique, malgte cer-
taines particuiarites, mais, malheureusement, sans recours & une procddure canonique teguliére. - Des
Ld6trOnements* tout & fait arbitraires avaient eu Heu sous le tegime militaire, au moins dans deux cas,
par une proc6dure ecctesiastique quelque peu fantaisiste et par I’introduction, toujours par la voie
sdcultere, de nouvaux ,dfilits" ecctesiastiques sans fondement canonique (la ,perte du bon tfmoignage
de ceux du dehors" d'aprfts 1 Tim. 3.7), et meme & titre tetroactif...
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de plusieurs Rglises orthodoxes, y compris celle de Groce, il y a la possibilite, dans
des cas particulierement graves, ol I’administration du diocese deviendrait impos-
sible (et ol probablement on ne saurait meme obtenir une demission valide),
d’engager une procedure d’expertises medicales, qui pourrait conduire & une decla-
ration synodale de vacance du siege223. La pratique en est assez vieille; un seul
exemple entre plusieurs: en 1680 I’archeveche de Samos est declaree vacant, car
*’archeveque Philarete atteint de paralysie ne peut plus accomplir ses devoirs epis-
copaux; le hidromoine Dorothf3e lui succede [Nomike Synagoge, acte 647]224. La
Pratique rdcente est plutot rare, mais il en existe des exemples, qui concernent
mSme des prelats d’une triis haute position dans la Hierarchie de leur Eglise. Le vrai
caractiire canonique de cet acte et la Situation canonique exacte de I’eveque dcarte
n’ont pas etd etudies, autant que je sache, et restent & preciser. En tout cas il ne
s’agit pas de ,detronement*; & mon avis, c’est une Situation rdelle comparable
Plutot avec la demission episcopale, une sorte de ,ddmission fictive* ou ,ldgale*.

223 Axt. 34 88 3-6 de la Charte de 1'Eglise de Groce et art. 39 § 2 (post&ieurement modifid) de la
Charte de I'3glise de Criite: KONIDARPS-TROIANOS, 'EKKAnaiaa-nKi) vopoO£alct, [supra, n. 190],
52-54, 736; TROIANOS, llapa660Eic iiocXriaiaanKou bixalou, 291. La jurisprudcnce du Conseil
d’6tat grec semble meme permettre une application analogue (dvidemment sans recours & la procddure
4’expertises mldicales) dans d’autres cas aussi ot I’administration du diocese par le prélat en fonction
deviendrait impossible, sans qu’il soit question de sant6 - et naturellement sans qu’il y ait comporte-
nient delictueux de sa pari. C’est unejurisprudence tris critiqude, sans doute contra legem, mais dictfe

Par de graves raisons circonstantielles (affaire de Mgr Procope de Cé6phalonie: supra, n. 216):
TROIANOS, ibid., 292 et n. 1 (texte: 298-300).

224 APOSTOLOPOULOS-MICHAELARfeS, 309: ’Eirei6f| i) Apytemoxoirfi Edpou oxoXdCei

« fapaXuoiac; irdOsi xaraoxsO”vroc Kai iv dKivrlaip« acopanKri Tuyxdvovroc ... dbuvdruc
4vEpYetv tdg avnKouloai; rote dpxiepeiim £KKXncnaanK&c teXet6<; ...
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AUTHORITY OF ORDER AND
POWER OF GOVERNANCE

George Nedungall, Rom

The title of this paper may sound strange even for those who take their distan-
ce away from the radical stand of Rudolph Sohm that power and the Church are
essentially irreconciliable. A previous version of it had the traditional binomial
sorder and jurisdiction*. The fear that .Jurisdiction* might seem a retreat from the
~power of governance* (potestas regiminis) adopted in the recent reform of canon
law in the Catholic Church, suggested the Substitution of ,power of governance*
for .Jurisdiction*. We should then have ,,power of order and power of governance*.
If so, our use of ,authority of order instead of ,,power of order* invites the questi-
on if a contrast is intended between authority conceived as something moral, per-
sonal and spiritual while power is thought of as some impersonal, secular, even
demoniacal or brite force.

A distinction between ,authority* and ,power* is part of the canonical traditi-
onl. , The moral prestige of auctoritas was higher than that of potestas, but effecti-
ve power lay with the potestas. In roman law, the holder of the potestas exercised
the Imperium, but in religious matters, only on the advice of the holder of the auc-
toritas, the Church*“2. But this distinction between auctoritas and potestas is not to
be pressed too far into a contrast nor is it always maintained3. In biblical terminolo-
gy, Christ lays claim to both and makes the Church partake of both. “Full authority
in heaven and on earth has been committed to me*“4) in virtue of which the Church

has its mission and sacred power as a share in Christ’s power (,You will receive
power when the Holy Spirit comes upon you“5). Surely ,power* cannot be regarded

as proper and exclusive to the secular sphere, much less can it be demonized, as
long as God is the God of power and might and the Risen Christ empowers his
chosen disciples with the power of his Spirit. This spiritual power, however, is

' Pope Gelasius (492-496) wrote to Byzantine Emperor Anastasius: ,,Duo quippe sunt, imperator
Auguste, quibus principaliter mundus hic regitur: auctoritas sacra pontificum et regalis potestas. In
quibus tanto gravius est pondus sacerdotum, quanto etiam pro ipsis regibus Domino in divino reddituri
suntexamine rationem” (PL 59, 42AB).

2 F. DVORNDC, Early Christian and Byzantine Political Philosophy: Origins and Background,
Dumbarton Oaks Studies 9, vol. 1, Dumbarton Oaks Centre for Byzantine Studies, Washington 1966,
805.

! A motion to Substitute ,auctoritas* for ,potestas“ was not acceptcd in the Latin Code Commis-
sion, ,quia sunt notiones distinctae““: Communicationes 15 (1983), can. 523,4, 65.

4 Mt 28:18, Revised English Bihle (REB), Oxford 1989.

5 Acts 1:8 (REB).
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different in kind ffom the power of Caesar. The words ,authority* and ,power” in
fhe title of our paper seek to evoke these christological and pneumatological di-

raensions of sacred power in the Church.

After the previous papers on the priesthood of the ordained ministers in the
Church, the problem now facing us may be stated as follows. In Churches with
episcopal ministry, ministerial priesthood is conferred by the sacrament of order. Is
'he sacrament of order then the source of all authority and power in the Church? Or
is there also some other source of power? To put it somewhat differently: Does all

authority and power in the Church issue ffom Christ through the sacrament of or-
der? Or, besides the power of order is there in the Church some other power to
which even bishops, who have the highest degree of order, can be subject? If this
iatter is called the power of governance (orjurisdiction), do these two (the power of

°rder and the power of goveranance) exhaust the sacred power of the Church or are
We still to look for a third kind of power? In short, regarding sacred power in the
Church, are we to adopt the one-source theory or a two-source theory or a three or
Multiple source theory? And who are the active subjects of sacred power? Briefly,

we are faced with the question about the nature, the species, the origin and the
subjects of power in the Church.

Western canonists in great numbers have discussed the problem of sacred po-
Wer and in particular the relation between the power of order and the power of
Jurisdiction (governance), especially during and since the Second Vatican Council6.*
A survey has listed 148 authors, including theologians and canonists, who have
healt with the matter and hold differing views'. We do not intend to review here all
these authors and their views and the different schools they represent. Nor do we

Propose to examine the canons on the sacrament of order and the power of go-
Vernance contained in Codex luris Canonici (CIC) and Codex Canonum Ecclesi-

arum Orientalium (CCEO), though we shall keep them as a point of reference,
since they represent the two most recent and most comprehensive revisions of ca-

n°n law in any Church8. It may be more useful in our congress to adopt a synthetic
aPproach and highlight those issues that could be of wider interest and may be more

The post-conciliar canonical reform has substituted ,power of governance” for ,iurisdictio
(0 h ,lle Codes ofthe Catholic Church, white identifying the two concepts. CIC c. 129 § t runs: Potes—
Is regiminis, quae quidem ex divina institutione est in Ecclesia et etiam potestas iurisdictionis voca-
r. ad normam praescriptorum iuris, habiles sunt qui ordine sacro sunt insigniti. That there is a corre-
mon betwen those who have received sacred ordere and the power of governance is quite clear from
r Is Canon. In the Eastem Code, Codex Canonum Ecclesiarum Orientalium, the terminological identi-
,calion between ,potestas regiminis“ and ,potestas iurisdictionis* is so complete and taken for granted,
@t it does not even mention the latter term. Potestatis regiminis, quae ex divina institutione est in
clesia, ad normam iuris habiles sunt, qui in ordine sacro sunt constituti (c. 979 § 1).

A. CELEGHIN, Origine e natura della potesta sacra. Posizioni postconciliari, Brescia 1987.

CIC (De potestate regiminis), 1008-1054 (De ordine); CCEO, cc. 743-775 (De sacra ordinati-
°ne). 979-995 (De potestate regiminis).
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promising for mutual comprehension and thus contribute to the ecumenical recon-
ciliation and Union of our Churches.

The questions we have raised above concern not only the Churches in the
Catholic communion but also Orthodox theology and canon law. Thus, for examp-
le, the historical evidence of the exercise of the metropolitan and patriarchal power9 10 11

posits the problem in both Orthodox and Catholic ecclesiology and canon law
whether and how a bishop can be thought of as subject to a higher authority in the

Church, if episcopal Ordination confers the highest grade of the sacrament of Or-
derlll and if it is supposed that order is the only source of authority in the Church.

Again, just as at his Ordination a Catholic ordinand to the episcopal order makes a
profession of faith", so, too, does an Orthodox candidate elected to be bishop pro-

fess his loyalty to the teachings and canons of synods, both ecumencial and local
onesl2. All this implies that individual bishops are subject to higher authority,

whether synodal or individual - a fact which raises the question about the source of
that higher authority13. Episcopal ordination would create equality between bishop

and bishop but not a higher authority, even synodal. It is not common in Orthodoxy

to distinguish between power of order and power of governance or jurisdiction, but
the distinction exists as a matter of factl4. Thus the question may be posed about the

existence, nature and source of superepiscopal power in the Church, understanding
this term as explained before. The Situation of the Churches issuing fforn the Pro-

9 See: The Protos and His Jurisdiction (= Kanon 1X), Vienna 1989.

10 ,Docet autem Sancta Synodus episcopali consecratione plenitudinem conferri sacramenti or-
dinis, quae nimirum et liturgica Ecclesiae consuetudine et voce Sancotruin Patrum summum saccr-
dotium, sacra ministerii summa nuncupatur”. - Vatican Il, Lumen Gentium, n. 21.

11 CIC c. 380 (,Profession of faith and oath of fidelity to the Apostolic See"); CCEO c. 187 § 2
(,Profession of faith and promise ofobedience to the Roman Pontiff and to one's Patriarch®).

12 Council of Nicea 11, c. 2 decreed that the candidate to episcopal order be tested about his
knowledge of the sacred canons and the Holy Bible. The candidate professes his faith by reciting the
Niceno-Constantinopolitan creed and declares: , J’estime et j’accepte les sept Conciles oecumdniques et
ce qui a die re?u et ratifie dans les synodes locaux rdunis pour sauvegarder les enseignements ortho-
doxes de I’Bglise. - Grand Euchologue et Arkhieratikon, Irans, by P. D. GUILLAUME, Parma 1992,
762, 773.

15 Y. CONGAR, Sainte Eglise (Unam Sanctam 41), Paris 1964: ,Ordre e juridiction dans
I’Rglise* (pp. 203-237).

14 P. L’HUILLIER, Rapport entre pouvoirs d'ordre et dejuridiction dans la tradition orientale, in:
Revue de Droit Canonique 23 (1973) 281-289. ,La distinction entre les pouvoirs d’ordre et de juridic-
tion est bien riSelle; eile n'est nullemcnt une invention tardive* (p. 283). ,,L’Bglise ancienne faisait bien
la distinction entre le pouvoir d'ordre et celui de juridiction* (p. 287).

An example of factual, if not terminological, distinction in ancient times between the power of
Order and the power ofjurisdition would be the following. Origen had been condemned by his bishop
Demetrius of Alexandria and forbidden to teach. But he was allowed to preach in church by Bishop
Ammonius of Thmuis, for which the latter was punished with deposition by Demetrius’s successor
Heraclius (231-247). Now, this deposition was an act of governance orjurisdiction exercised by metro-
politan Heraclius, which his suffragan Ammonius lacked, though both had been ordained as bishops.
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testant reform is different and complex in so far as some of them either deny the
episcopal order or give it a different meaning.

We shall deal with our subject in three parts, which are suggested by the
wording of the title itself. In the first part we shall deal briefly with authority and

power in the Church. And then in part two we shall look at the power of order, and
finally in part three we shall examine the power of governance.

I. Authority and Power in the Church

The discussion of authority and power in the Church is not new, and much has
been written about it in the recent pastl5. There is no need to try to review all this
rieh material here. Let us but focus on the specific nature of ecclesial authority

starting with an ancient conciliar decree which speaks of authority and power in the
Church.

1. Authority and Power

The third ecumenical council (Ephesus, 431) in its eighth canon while laying
down a norm for the election of bishops in Cyprus, invokes a double principle,
namely, fidelity to the canons of the Fathers and avoidance of the power-style of
the world. ,Ne patrum canones praetereantur neve sub sacerdotii praetextu munda-
nae potestatis fastum subintroducatur16.

The council is aware of the danger of the power-style of the world insinuating
itself into the Church under the pretext of priestcraft. The temptation to turn the
sacred power of sacertdotium into mundanae potestatisfastum is neither recent nor
a Western peculiarity; it is not limited by time and space.

Indeed this conciliar concern harks back to that of Jesus the Lord himself
when he intervened in a dispute among his disciples as to which of them was to be
considered the greatest. He warned: ,,Among the Gentiles kings lord it over their
subjects; and those in authority are given the title Benefactor. Not so with you; on
the contrary, the greatest among you must bear himself like the youngest, the one
who rules like the one who serves“17. The key word that links this Gospel text and
the conciliar text we cited before is authority (exousia), rendered in the Latin with

Potestas (power). The potentates of the world lord it over others. The disciples are

15 See, for example, Y. CONGAR, Problems of Authorily, cd. by J. M. TODD, 1962.

,6 ,,afin que les canons des peres ne soient pas enfreints, ni que sous le pretexte d’acles saerds ne
s’insinue I'orgueil de la puissance mondaine* - P.-P. JOANNOU, Discipline generale antique, t. I. 1.
(Ponti, 1X), Roma 1962,64.

17 Luke 22:25-27 (REB). The old Latin version had captured beiter the nuances of the original
Creek. Reges Gentium dominantur eorum; et qui potestatem haben! super eos, benefici vocantur. Vos

autem non sic: sed qui maior est in vobis, fiat sicut minor; et qui praecessor est, sicut ministrator.
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to avoid this model. What is to be avoided is not authority or power. The Lord
hinseif had it and had given to the Church a share in it. As St Peter recalled while
addressing those gathered in the house of Cornelius at Caesarea: ,God anointed
Jesus of Nazareth with the Holy Spirit and with power. Because God was with him
he went about doing good and healing all who were oppressed by the devil“ (Acts
10:38, REB). Being anointed with the Holy Spirit and power, Jesus was able to do
good (be a ,Benefactor®) by healing illnesses and freeing people frorn the oppres-
sion by devils. ,,Holy Spirit and power* is the figure of speech hendiadys, and me-
ans the power of the Holy Spirit. Empowered by the Holy Spirit ,he taught as one
who had authority, and not as the scribes* (Mk 1. 22 = Mt 7:29). He taught with
and authority (Lk 4:32) illustrated by miracles and exorcisms that provoked the
amazed reaction of the people: ,What is this word? For with authority and power
he commands the unclean spirits, and they come out* (Lk 4:36). Here the authority
and power (exousia kal dynamis) with which Jesus teaches and heals are so blended
in him as to transcend all distinction and become one and the same thing. In the
episode of the healing of a paralytic (Mk 2:1-12; Mt 9:1-8; Lk 5:17-26) the bodily
healing itself is joined to and is a sign of spiritual healing or forgiveness of sins.
»,That you may know that the Son of man has authority on earth to forgive sins*, he
then said to the paralytic: ,Rise, take up your bed and go home*. Even as John the
Baptist’s authority to baptize was ,frorn heaven*“ (Mk 11:30) the authority to do
these things - to teach, to forgive sins and to heal - was given to Jesus ,frorn hea-
ven*.

»And he appointed twelve, to be with him, and to be sent out to preach and
have authority to cast out demons* (Mk 3: 14-15). After his resurrection, he would
teil his disciples: ,,As the Father has sent me, even so | send you. (And breathing on
them he added) Receive the Holy Spirit. If you forgive the sins of any, they are
forgiven: ifyou retain the sins of any, they are retained“ (Jn 20:21-23). Thus Jesus’
parting gift to his Apostles is the Holy Spirit and a share in his authority and power.
»Full authority in heaven and on earth has been committed to me. Go therefore to
all nations and make them my disciples; baptize them in the name of the Father and
the Son and the Holy Spirit, and teach them to observe all that | have commanded
you. | will be with you always, to the end of time* (Mt 28: 18-20, REB).

The authority and power with which Christ has endowed the Church is spiri-
tual power {potestas sacra), which can become a subtle snare and temptation. Saint
Peter, who was charged with the task of shepherding the flock of Christ (John 21:
15-17) exhorts the presbyters, himself being a ,co-presbyter”, not to lord it over
their flock (1 Pt 5:1-3). When the Roman centurion Cornelius feil at his feet and
worshipped him, Peter lifted him up, saying: ,Stand up, 1 too am a man*“ (Acts 10:
26). By warding off the proffered worship Peter offers a lesson to all those who are
invested with sacred power and are tempted to apotheosis. Saint Paul Claims:
LJAlthough as Christ’s envoys we might have made our weight feit, we were as
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gentle with you as a nurse caring for her children* (1 Thess 1:7, REB). And again:
..Not that we lord it over your faith; we work with you for your joy* (2 Cor 1:24)
The prepositions are notworthy: not over, but with. St Augustine almost borrowed
them when he said: ,Vobis sum episcopus, vobiscum sum christianus*18.

As becomes evident already in the mission of Paul and Barnabas at Antioch
(Acts 13:1-3), sacred power is exercised in a stable ministry conferred through the
imposition of hands. The conferral of this office will gradually develop into the rite
of Ordination across the second Century. Here the New Testament contains no proof
texts, but only hints, which however contain the essentials and are not negligible19.
As a well-known author writes: ,,A developed doctrine of office in this biblical
Sense has not yet been formulated within the New Testament itself. There are only
starting-points for such a doctrine, pointing in different directions, and neither
unambiguous nor unified enough for a direct ‘proof from Scripture’. One could
hardly expect anything eise, seeing that the New Testament documents reflect such
an early stage in the development; for the doctrine of office was not a central con-
cern of primitive Christian thinking*20.

The New Testament evidence on ecclesiastical office was open to develop-
nients in different directions or ,trajectories”, as it was in the case of the Petrine
Office2l. Since there was a variety of starting points in the primitive post-Apostolic
Church, the various offices that emerged in the various Churches were not uniform.
..In the Primitive Church there was no single System of Church Order laid down by
the Apostles. Diring the first hundred years of Christianity, the Church was an
organism alive and growing - changing its Organisation to meet changing needs.
Clearly, in Asia, Syria and Rome during that Century the System of government
varied from church to church, and in the same church at different times. Uniformity
was a later development; and for those times it was, perhaps, a necessary develop-
ment*22.

If such is the case, it is conceivable that neither the New Testament Church
nor the Primitive Church is the expression of ius divinum about authority and office
in Church, but one expression, highly privileged indeed and presumably eminently
in conformity with ius divinum, but not necessarily the only legitimate expression.
If so, it would seem that the different Churches at different times can have a diffe-

18 ,Vobis enim sum episcopus, vobiscum sum christianus. lllud est nomen officii, hoc gratiae;
‘llud periculi est, hoc salutis*. - St. Augustine, Sermo 340, 1: PL 38, 1483.

15 To mention but one among several studies on this subject: A. VANHOYE and H. CROUZEL,
b® ministbre dans I’figlise.... in: NRTh 104 (1982) 722-748.

21 H. v. CAMPENHAUSEN, Ecclesiastical Authority and Spiritual Power, London 1969, 300-
30=m; (Irans, of Kirchliches Amt und geistliches Vollmacht, Tubingen 1953).

21 R.E. BROWN/K.P. DORNFRIED/J. REUMANN, Peter in the New Testament. A Collabora-
hve Assessment by Protestantand Roman Catholic Scholars, Augsburg 1973.

22 H.H. STREETER, The Primitive Church, New York 1929, 267.
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rent avatar of the same ius divinum22. The enduring substance must remain while

the forms may change. This would appiy both to authority and power as well as
ecclesiastical Offices and institutions, in and through which sacred power is exerci-
sed in the Church and which are subject to Variation in their human components.

2. Sacred Power and lus divinum

Sacred power related to ius divinum has given rise to no little confusion, in as
much as ,sacred“ can mean religious or also ,divine*. This latter concept of ius
divinum itself has lately been undergoing a theological development28 We may
draw here an analogy with the authority of the Apostolic canons, which has varied
in the understanding of the Church. Though not originating historically from the
Apostles, they have been invested with their authority. In the words of Metropolitan
Paulos Menebisoglou ,these canons are called and are apostolic not in the sense
that in their present form they were composed by the Apostles but in the sense that
they were formulated in accord with the apostolic tradition by people who were
close to the Apostles and who preserved and continued it not only in the matter of
faith but ecclesiastical discipline*25.

Since tradition in the Church is not dead but living with the life of the Holy
Spirit, in accord with it and in organic continuity with it new forms of discipline
and expressions of faith can emerge and then they may rightly be called apostolic.

So too is their theological relationship with ius divinum even without any hi-
storical claim to divine institution by Jesus. This, moreover, is in keeping with the
Old Testament tradition of attributing to Moses the laws of the Pentateuch, most of
which are historically post-Mosaic. The same biblical tradition is carried on in the
case of Jesus to whose activity of Church-constituting are attributed all the sacra-
ments including Order with its tripartition, the anointing of the sick and marriage. In
the sacrament of Order, what is certainly to be attributed to Jesus himself historical-
ly is the ministry - chosen, prepared, authorized and empowered. But the mode of
the division and the transmission of ministry have varied since Jesus, who is not
reported in the New Testament to have imposed his hands on the Apostles, though
he did so on children and the sick, and, according to Mark 16:28, even prescribed
laying on of hands for the healing of the sick, but not for ministry. With such an
understanding of the living tradition and of ius divinum, the Statement that the hig-

23 Cf. P. BONNARD, Normativitc du Nouveau Testament et exemplaritd de t’glise primitive,
in: Istina 19(1974)20-30.

24 A. DULLES, Jus divinum as an Ecumenical Problem, in: Theological Studies 38 (1977) 681-
708.

25 P. MENEBISOGLOU, Historike eisagoge eis tous Kanonas tes Orthodoxou Ekklesias. Stock-
holm 1990, 119.
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hest grade ofthe sacrament of order is the episcopate, has been questioned26, and in
any case it needs some interpretation to be understood correctly.

On the opposite side, certain writers conceive of a Church that is all too su-
pernatural so that there is no rooin in it for any power that is not spiritual or sacra-
mental. ,In Sacramento Ordinis confertur simpliciter potestas Christi, tota potestas
Christi, sine addito. Non datur alia potestas in Ecclesia, quae non sit potestas
Christi. Potestas Christi autem non confertur nisi per Sacramentum. Non datur alia
potestas stricte ecclesialis in Ecclesia, quae non sit potestas Christi. [...] Medium
communicationis huius potestatis unicum est, Sacramentum manuum impositionis,
quo datur Episcopis summum sacerdotium et plenitudo potestatis cum muneribus
sanctificandi, docendi et regendi“27.

Here we have a series of assertions that constitute neither Catholic dogma nor
common theological teaching28; indeed they are assertions without proof: 1) that in
the sacrament of order the whole power of Christ is imparted; 2) that in the Church
there is no other power than the power of Christ; 3) that the power of Christ is con-
ferred only through the sacrament of order; 4) that the imposition of hands is the
only means of conferring the power of Christ; 5) that the fullness or ,plenitude of
Power* in the Church is conferred to the bishops through the imposition of hands.
With such assertions, not controlled by the sources, no theory of sacred power in
'he Church can win general acceptance.

Jesus is indeed portrayed as saying: ,,Full authority in heaven and on earth has
heen committed to me* (Mt 28:18). But he is not portrayed as telling his Apostles
>and | give all that authority to you*. Instead, what Jesus commanded his Apostles
mn the Matthean text is: ,,Go therefore and teach all nations ..., Jesus Christ is the
King and sovereign Lord of power, the Church is his servant sent out to work, not a
gueen seated on a throne - a temptation and an illusion of the medieval Western
Church, which through its victory in the struggle with the State for autonomy has
given birth to an ecclesiology and canon law coloured with triumphalism.

To recognize the historical and sociological dimension ofthe Church is as im-
portant as recognizing the theological basis of authority and power in the Church.
This needs to be stressed against a not uncommon tendency to exalt unduly my-
s'ery, grace and the supernatural in the Church. Just as a one-sided emphasis on
nature can deform the Church, equally from a one-sided empahsis on the supernatu-

26 K. RAHNER, forexample, envisages in the election of patriarchs and of popes a higher grade
°f Order than obtains in the ordination of bishops (see below).

27 10. V. DE PAOL1S, De natura sacramentali potestatis sacrae, in: Periodica de re morali
canonica et liturgica 65 (1976) 59-105; see p.69.

A1 The conciliar assertion ,Episcopalis autem eonsecratio, cum munere sanctificandi, munera
nuoque confcrt docendi et regendi, quae tarnen natura sua nonnisi in hierarchica communione cum
Collegii capite et membris exerceri possunt” (Valican I, Lumen Gentium, n. 21), while linking the Irin

"

unera (to teach, sanctify and govern) to episcopal ordination, and not to missio canonica, does not
hovvever state that the sacrament of Order is the Source of all authority in the Church.
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ral results an unnatural Church. If from the socio-religious factors of the Church in
the first Century a tripartite order has arisen, diversifying the one single mission
given by Christ, similar diversification from other socio-religious factors in other
times must be expected. And it will be legitimized as long as the one original mis-
sion of the Church is not betrayed but served. And what is more, if the first Century
tripartite diversification is invested with ius divinum with no verbum Domini to
support, the question may be raised about similar qualification regarding a later
different diversification. This question is pertinent, for example, with regard to the
patriarchal authority in the Church, to which Pseudo-Dionisius, working with the
background of Platonic metaphysics, assigned the highest rank in the ecclesiastical
hierarchy on a parallel to the celestial hierarchy, a strain of thought that has been
preserved in the ecclesiological and canonical tradition ofthe East Syriac Church.

Does the dictum ,all powers tend to corrupt, and absolute power absolutely“29
apply to sacred power in the Church? In so far as the Church is human and social,
the Church cannot escape the human lot of weakness and moral corruption of po-
wer holders even at the highest levels, but in so far as Church is the body of Christ,
and is animated by the Holy Spirit, we believe that it is indefectible and that the
sacred power in the Church will not corrupt in the philosophical sense.

II. Power of Order

According to the doctrine and practice common to Orthodoxy and Catholi-
cism, the sacred power is transmitted through the sacrament of order, which has
three grades, episcopate, presbyterate, and diaconate. Episcopate and presbyterate
are sacerdotal, diaconate is not, but is a ministry. But sacred power for various
ministries is imparted through minor Orders, which are not generally considered as
sacramental, though they were so regarded by certain medieval writers.

In general, the power of order is exercised in the administration of the sacra-
ments and the sacramentals. However, it cannot be said vice versa that for the ad-
ministration of all the sacraments the power of order is always required. In the case
of baptism to be administered in an emergency, if an ordained minister is not
available a non-ordained person may administer it. And in the case of marriage, in
the latin Church it is commonly held that the sacrament is administered to each
other by husband and wife, who are therefore its ministers, and not by the priest. It
has been recently proposed that in the Eastern Churches, too, along with the priest

29 This well-known dictum regarding powers on earth, ,corruption” is usually taken in a moral
sense, butit would seem that the original meaning was philosophical, which still survives in the Italian
dictum ,,Ogni potere logora®, that is, all power wears out, weakens, loosens, and is on the way to disso-
lution.
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as the minister of the sacrament of marriage (ex institutione Ecclesiae), the parties
may also be reckoned as sacramental ministers (ex institutione Christi)30.

The power of Order is not a univocal concept in as much as Order is graded
and is divided into major and minor Orders. While the three major Orders of episco-
Pate, presbyterate and diaconate constitute the sacrament of order, the minor Orders
are not sacramental in the same sense. The difference between the two sets of the
grades of order is further emphasized when it is stated that the sacred hierarchy of
bishops, presbyters and deacons3! is of divine institution, while the other grades are
of ecclesiastical institution32.

The sacramentality and divine institution of the major Orders have been
brought into clearer light in the latin Church by the postconciliar abolition of the
minor Orders so that now under ,,order* come only the three higher grades of epis-
copate, presbyterate and diaconate. The same terminology obtains also in the com-
mon law of the Eastern Catholic Churches, while the Churches have the ifeedom to
preserve the tradition of minor Orders for the lower clergy33. On these provisions
the following remarks may be made, The abolition of the minor Orders in the latin
Church does not mean abolition of the respective ministries, which are entrusted to
the laity. Thus, at the level of ministry, the clergy-laity divide is less sharp in the
'atin Church. In the Eastern Catholic Churches the Situation is somewhat different.
According to their common law, only bishops, presbyters and deacons are clerics,
and one becomes a cleric through the diaconate. However, in Churches that preser-
ve minor Orders, those who fulfil the respective ministries are minor clerics, whe-
reas they would be laypeople in the latin Church. As these ministries become in-
measingly open to women as well in the latin Church, the Easterners would be
taced with the choice either to close them to women as in the past or to open them
to women so that ministries canonically reserved to minor clerics are performed by
women as well. In the latter case, will the term ,,minor clerics* be applicable also to
these women? Nothing is said about this question in the new Eastern Code, which

uses the term ,minor clerics®, just once in c. 327, descriptively (,generally called

30 U. NAVARRETTE, De ministro sacrament! matrimonii in Ecclesia latina et in Ecclesiiis ori-

entalibus: tentamen explicationis concordantis, in: Periodica de re morali et canonica 84 (1995) 711-
733.

51 Since the divine institution ofdeacons was a mute question, in the definition ofthe Council of
Trent, diaconi was replaced by ministri: ,Si quis dixerit, in Ecclesia catholica non esse hierarchiam,
divina ordinatione institutam, quae constat ex episcopis, presbyteris et ministris: anathema sit“- Sessio
XXIll, de ordine, c. 6. However, the difference may not be more than verbal: if deacons are not meant
10 be included among ,ministri”, much less would lower ministers qualify for the description and make
sense out of et ministris.

32 ,Ex divina institutione sacra hierarchia ratione ordinis constat Episcopis, presbyteris et minis-
|ris; hierarchia iurisdictionis constat pontificatu supremo et episcopatu subordinato; ex Ecclesiae autem
‘nstitutione alii quoque gradus accessere" (CIC-1917 c. 108 § 3; Cleri Sanctitati, c. 38 § 3),

33 CCEO c. 327.
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minor clerics*), not prescriptively, so that the Churches would be free to adopt it or
not, to extend or restrict its usage.
Much may still be said about order and ordination, but the subject has been

dealt with in he foregoing papers; so we need only add a bibliographical reference
or two34,

II1. Power ofGovernance

We shall first make some brief comments on the term ,power of governance”,
and then deal briefly with its nature and its division, so as to dwell more at length
on its subjects or those who possess it in the Church.

1. The Notion ofthe Power of Governance

The power of governance is dealt with in both the codes of the Catholic
Church continuing a long canonical tradition35. Though CIC c. 129 §1 States that
the power of governance is also called the power of jurisdiction, the former has
largely substituted ,jurisdiction*, thus making for greater clarity. The ethymology
of .jurisdiction* shows that it is from the verbal ius+dicere that we have the sub-
stantive iuris+dictio. This refers to the function and power of one who can
ius+dicere, hence the power of a judge (iudex). Originally the meaning of the term
.jurisdiction* was restricted to the judicial sphere in the Roman law; later under the
Empire all higher officials were vested with iurisdictio, and the whole administrati-
on of a province by a governor came to be referred to as the exercise ofjurisdicti-
on. This extension of meaning influenced also the use ofjurisdictio ecclesiastica,
so that it came to mean not only judicial activity in the Church but also Church
administration in general especially where episcopalis audientia obtained. Thus
cura pastoralis and iurisdictio came to be understood to mean the same thing.

However, since in the modern world of secular law the meaning of .jurisdiction* is
restricted to the judicial field36, in the recent reform of Catholic canon law, both

340n the much debated ,character attached to Order in latin theology, see P. FRANSEN, Order

and Ordination, in: Encyclopedia of Theology, ed. by K. RAHNER, New York 1975, 1122-1148. On
the beginnings of the social divide between clergy and latity, see A. FALIVRE, Naissance d'une Hierar-
chie: Les premieres etapes du cursus clerical (Theologie Historique 43), Paris 1977.

55 ,,The Power of Governance" is dealt with under ,General Norms" in CIC Book I, Title VIII, ec.
129-144. In CCEO it is dealt with in Title XXI, cc. 979-995. In the former legislation the respective
canons formed part of De Clericis, in CIC-1917 cc. 196-210, and in Cteri sanclitati cc. 138-154.

34,1t is the power of the court to decide a matterin controversy" ... Jurisdiction defines the pow-
ers of courts to inquire into facts, apply the law, make decisions, and declare judgment*. See: Black's
Law Dictionary, St. Paul, Minn. 1990, s.v. p. 853. Again: Jurisdiction. 1. The power of a court to hear
and decide a case or make a certain order... 2. The territorial limits within which the jurisdiction ofa
court may be exercised* - (A Dictionary of Law, Oxford-New York 1994, s.v. p. 217).
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Latin and Oriental, this term has rightly been replaced by ,power of governance“
(potestas regiminis).

Both the Codes state that the power of governance exists in the Church by di-
vine Institution and that those who are in sacred Orders are capable of the power of
governance in accordance with the provisions of the law while the others can co-
operate in its exercise3’. This is the question of the subjects of the power of go-
vernance, to which we shall return later.

The power of governance is divided into three species: legislative, executive
and judicial. In general, legislative and judicial powers cannot be delegated, nor
can a lower authority make a law contrary to that of a higher legislator. Several
canons deal with the executive power and the norms regarding its delegation.
Others determine how the power of governance is lost or suspended and how
executive power is supplied by the Church.

Among the subjects of the power of governance the hierarchs or ordinaries
merit special mention, and both the codes determine who they are starting with the
Roman Pontiff and passing through patriarchs and metropolitans down to eparchial
bishops and their syncelli or vicars general.

The power possessed by Religious Institutes deserves special mention, since it
would seem that in their superiors and chapters a third kind of power is posited,
which is neither that of Order nor that of governance. It was called dominative po-
wer (potestas dominativa) in the previous legislation38. This term, which was feit to
be rather unfelicitous, was set aside during the new codification. It was described as
~public ecclesiastical power“39, but this qualification was not canonized in the new
codes as a substitute for dominative power40. However, it is still regarded in general

as a third kind of power, distinct both ffom the power of order and the power of
governance, though several norms regarding the latter governance apply to it as

well (CIC c. 596 8§3). The major superiors and chapters of clerical religious institu-
tes of pontifical law in the latin Code4l, and also of patriarchal law in the Eastern

37 CICc. 129; CCEO c. 979.

38 ,Superiores et Capitula, ad normam constitutionum et iuris communis, potestatem habent
dominativam in subditos; in religione autem clericali exempta, habent iurisdictionem ecclesiasticam
tarn pro foro intemo quam pro foro extemo" (CIC-1917, c. 501 § 1). The same term ,potestas domina-

tiva" was used also in the Motu Proprio Postquam Apostolicis on Eastern Catholic Religious, c. 26.
39 Communicationes 15 (1983) 64, c. 523, 3: ,potestas ecclesiastica publica“.

411 CIC c. 596 §1. Institutorum Superiores et capitula in sodales ca gaudent potestate, quae iure
universali et constitutionibus definitur.

§ 2. In institutis autem religiosis clericalibus iuris pontificii pollent insuper potestate ecclesias-
tica regiminis pro foro tarn extemo quam intemo.

§ 3. Potestati de qua in §1 applicantur praescripta cann. 131, 133, et 137-144.

Almost the same norm is contained in CCEO c. 511. Moreover, c. 995 States that the norms on
the power of governance apply to certain religious superiors, without affirming directly that the power
of these superiors is the power ofgovernance.

41 In CIC c. 596 § 2 cited above, note ,insuper*‘.



Code (CCEO cc. 441 and 511) possess the power of governance; but the other
religious Superiors as well as superiors of other institutes of consecrated life do not,
though the norms regarding executive power apply to them as well, unless the
contrary is provided for in the common law or it is evident from the nature of the
matter (CCEO c. 995). The question about the nature and origin of an unnamed,
third power in the Church, which is possesed by some religious superiors, is intri-
guing, and it has occupied the attention of several canonists. It would seem that for
a fully satisfactory explanation, a more sociological approach to power in the
Church than is generally adopted in such questions would be helpful. In fact, as is
now being increasingly realised, such an approach is necessary also for the under-
standing of all Offices and authority in the Church. In particular, it is instructive that
the tripartite division of the power of Order into episcopal, presbyteral, and diaconal
does not issue from the institution by Jesus of Nazareth but from the Sitz im Leben
of the Apostolic Church in Jerusalem with its Jewish and Hellenistic components.

The attempt to derive all power of governance from the power of Order colli-
des against the facts of history, which show how non-ordained people have as a
matter of fact exercised and continue to exercise power of governance, whether
they are men or women, cardinals and abbesses of the past, or judges, notaries or
economes of today. This opens up an important and interesting question regarding
the subjects of the power of governance.

2. Subjects of the Power of Governance

Whereas in the previous canonical legislation the sacred power whether of Or-
der or of governance was reserved to clerics"2, the new legislation is nuanced

dimming the clergy-laity divide. In principle, only those in sacred Orders are able to
have power of governance, but in its exercise the other Christian faithful can coope-
rate according to the norm of law' .

Much discussion has taken place around the novelty of this canon both befo-
redand after its codification. Another canon of the latin code that has caused much

discussion runs as follows. ,Only clerics can obtain Offices the exercise of which

42 ,Soli clerici possunt potestatem sive ordinis sive iurisdictionis ecclcsiasticae et beneficia ac
pensiones ecclcsiaslicas obtinere" (CIC-1917, c. 118 = Clcri sanctitati, c. bi).

45CIC c. 129 § 1. Potestatis regiminis quae quidem ex divina instilulione csl in Ecclesia et etiam
polestas iurisdicitonis vocatur, ad normam praescriptorum iuris, habiles sunt qui ordine sacro sunt
insigniti.

§ 2. In exercitio eiusdem potestatis, christifideles laici ad normam iuris cooperari possunt.

The corresponding canon in the Eastem Catholic legislation (CCEO c. 979) is substantially the
same, though there are some redactional changes: § 1. Potestatis regiminis, quae ex divina institutione
est in Ecclesia, ad normam iuris habiles sunt, qui in ordine sacro sunt constituti.

§ 2. In exercitio potestatis regiminis ceteri christifideles ad normam iuris cooperari possunt.
44 Communicationes 14(1982) 146-149.
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requires the power of Order or the power of ecclesiastical governance*“45. There is
no corresponding canon in the Eastern code. Two problems in particular have en-
gaged the attention of canonists with regard to the aforesaid canon: 1) the power of
a lay person who makes up a collegiate tribunal46; and 2) the power of governance
of a person who is elected as the pope but is not yet ordained as bishop or is only a
layman.

a) Women, in Particular the Deaconess

Following the canonical tradition both CIC and CCEO do not assign equal
share of sacred power to men and women in the Church. The power of the three
major Orders, episcopate presbyterate, and diaconate is reserved to men47. The
power of the minor Orders too is restricted to men according to tradition, but where
these Orders have been converted into ministries open to laypeople, women are
getting an increasing share in them. In the matter of the teaching function in par-
ticular, while only bishops may teach in the name of the Church, the other Christian
faithful particiapte in the Church’s teaching function according to the norm of law.
If they are not presbyters or deacons, they are eligible to receive a mandate to teach
or preach (CCEO c. 596). And in the area of the ministry of preaching the word of
God, there is even an invitation to share this ministry according to each one’s sui-
tableness, state of life, and the mandate (CCEO c. 608). This may appear to be
contrary to the letter ofc. 64 of the Council in Trullo: ,[That] no layman is to hold
a public lecture on dogma, nor to teach, thus arrogating to himself the office of
teacher, but is to follow the order handed down by the Lord, and to lend an ear to
those who have received the grace of teaching and to be taught divine things by
them“48. However, where preaching by laypeople is admitted in the Orthodox
Churches by oikonomia, the Catholic canon and the Orthodox practice may be said
to coincide.

It was natural that the two Catholic codes have registered the official position
of the Catholic Church with regard to the exclusion of women from sacred Orders.
Quite different is the question of the inclusion of the ministry of the deaconess
among the ministries of the Church. The silence of the common Eastern code about

45 CIC c. 274 § 1. Soli clerici obtinere possunt officia ad quorum cxercilium requiritur potestas
ordinis aut potestas regiminis ecclesiastici.

46 ,The Episcopal Conference can permit that lay pcrsons also be appointcd judges. Where ne-
cessity suggests, one of these can be chosen in forming a collegiate tribunal“ (CIC c. 1421 82). A
s'niilar norm as regards lay judges exists in CCEO c. 1087 § 2, only the appointing authorities being
different.

47 ,Sacram ordinalionem valide recipit solus vir baptizatus“ (CIC c. 1024). ,Sacram ordinatio-

»em valide suscipere potest solus vir baptizatus“ (CCEO c. 754).
48 G. NEDUNGATT/M. FEATHERSTONE (ed.), The Counci! in Trullo Revisited (Kanonika 6),

Roma 1995, 145.
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the deaconess leaves freedom to particular law, and the Patriarchal Churches can
freely institute or restitute the ministry of deaconess within their territories.

Though the Eastern Code actually does not contain any canon about the dea-
coness, an initial Step had been taken towards a new legislation on the deaconess. A
Study Group De Clericis of the Code Commission formulated two canons on the
deaconess'l9. An initial question was to find a suitable place for the deaconess in the
code. A canon drafted by the Study Group De Clericis could hardly avoid presen-
ting the deaconess as a cleric. This would generally be considered problematic,
though Karl Rahner would probably have applauded50. The Study Group found a
way out by placing the deaconess among ,,other ministers* than bishops, presbyters
and deacons. With great care were avoided also terms like ,cleric* or ,ordination*
or ,order” in these two canons. Thus cunningly shunning the Scylla and Charybdis
of expressions that might draw fire from theologians and canonists, it was proposed
that the deaconess could be instituted freely by the particular law of the concerned
Churches, but where instituted the deaconess was to have the competence to do
such ministries as found mostly in the tradition itself and listed in the canon. When
the draft was finally voted upon unanimousiy in the Study Group, an eminent ca-
nonist exclaimed with satisfaction: It is perfect“. However, the draft failed to ob-
tain the authorisation for publication in Nuntici, which, however, contains several
scattered hints about the project itself51. But the deaconess who vanished from the
codification does not seem to have been missed by hierarchs whose attention was
perhaps diverted by other issues like the patriarchal rights in the new code. The
common code of the Eastern Catholic Churches is thus devoid of a canon about the
deaconess. This may be deemed a serious defect of the code for having failed to
codify an ancient institution which was common to all the Churches, Eastern and

Western, but which was allowed to disappear gradually and not survive through
adaptation like the male diaconate52. It is now left to the Churches to recover their

19 The text of the two canons on the deaconess, ftnalized by the Study Group, was not published
in the pages of the official organ of the Commission, Nuntia, which however contains several refer-
ences to the initial project.

51 According to RAHNER, a lay person who obtains an ccclesiastical office becomes a cleric in
some sense: Uberdas Laienapostolat, in: Schriften zur Theologie in: 1Il, Einsiedeln 1964, 339-373. The
differencc between a deacon and a pastoral assistent is subtle and hard to establish, says RAHNER,
Pastorale Dienst und Gemeindeleitung, in: Stimmen der Zeit 195 (1977) 733-743; see 737. It makes
hardly any difference that an Office implies the imposition of hands or not. The medieval theory of the
sacramentality of minor Orders is not so absurd, thinks RAHNER. Note di teologia pastorale
sull'episcopato nella dottrina del Vaticano I, in: Nuovi Saggi I, Rome 1968, 510. The election of the
pope is the supreme grade ofthe sacrament of Order - ibid. p. 518, n. 14.

51 Nuntia 3: 58, 69; 7: 20; 11: 85-86 (De aliis Ecclesiae ministris); 26: 88 (De diaconissa), 90
(De diaconissa), 94.

52 S. BROCK, Deaconess in the Syriac Tradition, in: Women in Prism and Focus. Her Profile in
Major World Religions and in Christian Traditions, ed. P. VAZMEEPARAMPIL, Rome 1996, 205-
217.



81

own tradition in keeping with the exhortation of the Second Vatican Council53,
discerning the signs of the times.

b) Bishops

The power of governance of bishops varies with the various kinds of bishops:
eparchial (diocesan) bishops and titular bishops, metropolitan bishops and suf-
fragan bishops, bishops or archbishops elected to the patriarchal throne or the papal
throne, etc. This is a synchronic picture. And diachronically, if bishops are said to
be successors of the Apostles, the question arises, In what sense were the Apostles
themselves bishops? Are all the above mentioned varieties of bishops - eparchial
(dicoesan), titular, metropolitan, suffragan, patriarchal, etc. - successors of the
Apostles? And if the Apostle Peter had a special place willed by Jesus Christ
among the Apostles, is it the case that such specialty is maintained in the apostolic
succession of bishops? Without answering these basic questions it would be point-
less to count and restate the powers attributed to bishops in manuals of canon law,
whether Orthodox or Catholic, or in the two new Codes of the Catholic Church54.

To Start with, theology has had a hard time situating titular bishops. The Pro-
blem becomes insoluble when the historical origin of titular bishops in abnormal or
exceptional circumstances is lost sight of. If what was abnormal is to be normali-
2ed, a new principle is to be invoked which legitimizes what was abnormal. When
Ais is not done, the discussion about relative and absolute ordination of bishops
becomes endless and fruitless. The figure of the eparchial bishop, which alone
seems to be valid for certain theologians and canonists, is not valid as the sole
diacronical model in the history of the Church and is relative to the Situation of the
Post-apostolic age when the Church has been formed and established and is to be
governed. But when the Church was being constituted through the apostolic pre-
aching in the early decades of Christianity, there were no eparchies or eparchial
bishops. St Paul, the mobile apostle, was not simply or primarily the President of a
eucharistic assembly; and though he speaks of the eucharist celebrated in the local
Community of Corinth (1 Cor 11:17-29), his ecclesiology is not centred on the
eucharist. A ,eucharistic ecclesiology* may indeed invoke St. Ignatius of Antioch
for patron, but not St. Paul or any of the other New Testament authors. While
rightly offering a corrective to the preconciliar, overly institutional Roman Catholic

ecclesiology, itis itselfin need of a corrective with more attention being paid to the
Preconditions for celebrating the eucharist, such as baptism55, evangelization and

53 Orientalium Ecclesiarum, n. 6.

54 Most powers of bishops in the Catholic Church are mentioned in CIC cc. 375-459 and CCEO
w. 177-234.

55J. H. ER1ICKSON, The Local Churches and Catholicity: An Orthodox Perspective, in: The Ju-
rist 52 (1992) 490-508. The author lays bare the ambiguity of the expression ,local church" and ex-

Poses the weaknesses of the eucharistic ecclesiology, which has ,ignored or glossed over evidence not
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reconciliation5”. If the Church on earth is by its very nature missionary5%&nd if one
is conscious of its mission to four-fifths of humanity today that is non-Christian58,
one should hesitate about viewing the eucharistic community as a self-sufficient
inodel of the Church and desist frorn making the eparchial bishop the point of refe-
rence or analogatum princeps of Church ministers59. There is need and room for a
variety of ministries and of bishops, even titular ones, to fulfil the one and manifold
ministry of the Church in today’s highly complex, Condensed and competitive
world.

The power of the eparchial bishop is ,proper, ordinary, and immediate* but
not illimited. One obvious limit is the eparchy itself, which is limited - no eparchy
extends the world over. But even within the limits of the eparchy the exercise of
episcopal power is governed, in view of the benefit of the Church or of the good of
Christ’s faithful, by higher authorities whether supreme or intermediary. This is
clear frorn Lumen Gentium 27, where we read: ,a suprema Ecclesiae auctoritate
exercitium eiusdem [potestatis episcopi] ultimatim regatur et certis limitibus, intiui-
tu utilitatis Ecclesiae vel fidelium circumscribi potest“. This passage is cited in
CCEO c. 178. The keyword is ,ultimatim*, It is in the last instance for the supreme
Church authority to regulate and delimit the exercise of episcopal power. But the
last instance presupposes prior or intermediary instances. This point needs stressing
in view of the fact that some Roman Catholics practically overlook ,ultimatim* in
the text cited abovc and assert that only the supreme authority can regulate or de-
limit episcopal power. And they reason as follows: Episcopal power is of ius di-

conforming to that model" (507), especially ,the implications of bapstism for ecclesiology" (506).
L,Emphasis has bcen on eucharistic fellowship, with relativcly little concem for the preconditions for
this fellowship .... The Church is a eucharistic organism, but only because the Church is a baptismal
organism" (505). Behind such Orthodox critiquc the present writer's resevations can hopefully escape
being labellcd confessionally Catholic.

56 A Christian community cannot celebrate the eucharist complacently if it recalls the Lord’s in-
junction to leave its offerings at the altar and go and first get reconcilied with ,thy brother" (Sister
Churches) or if it asks itselfit it has fulfilled the Lord's command to ,Go and preach the good news to
all nations* (missionary task). Ecumenism and evangelization deflate eucharistic ecclesiology of its
triumphalem.

57 Vatican 11, Ad gentes, n. 2: ,The Church on earth is by its very nature missionary since, ac-
cording to the plan of the Father, it has its origin in the mission of the Son and the mission of the Holy
Spirit".

P 58 A. SCHMEMANN, The Missionary Imperative in the Orthodox Tradition, in: Eastern Ortho-
dox Theology, ed. D. B. CLENDEN1N, Grand Rapids 1995, 195-201; J.J. STAMOOLIS, Eastern
Orthodox Mission Theology Today, New York 1986.

59 On the missionary front today in large areas that have not yet been evangelized a missionary
bishop, perhaps helped by a handful of collaborators, begins to gathcr the flock of Christ. Canon law
recognizes the differencc when such pastors are callcd exarchs or vicars apostolic rather than eparchial
bishops or diocesan bishops. To dcfine a bishop with reference to the eucharist is too selective. Eucha-
ristic ecclesiology is the ecclesiology of a pilgrim Church that but walks frorn the sacristy to the sanctu-
ary. It is the evolute of an established Church which forgets the apostles-on-the-move and the Church-
lo-be-built-up or infieri, Hermas' tower under construcnon.
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vinum. Only a higher power of ius divinum may regulate or limit a lower power of
ius divinum. And such a power obtains only in the supreme authority of Ihe Church
- not therefore in the authority of patriarchs or ofthe Synods of Bishops of Patriar-
chal Churches. As a response it may be said briefly that this position is untenable
historically, theologically, and canonically. Historically, because local synods in the
early centuries have regulated episcopal authority through particular law, as for
example the Synod of Antioch (c. 9) on the respective authority ofthe mctropolitan
and the cparchial bishop. Theologically, bccause, apart from the fact that the con-
cept of ius divinum must be understood in greater theological depth, it is not evi-
dent that a ius divinum institution can be subject only to another ius divinum Insti-
tution in an economy in which the Son of God become man was subject to all legi-
timate human authority. And canonically, because in the text cited above
..ultimatim“ does not obviously mean ,tantum®, but leaves room for some other

authority than the supreme authority, as is clear from the latin code: ,exceptis cau-
sis quae iure ... supremae aut alii auctoritati ecclesiasticae reservatur* (CIC c. 381).

c) Patriarchs

Let us now make some considerations on the patriarchs as bearers of the po-
wer of governance in the Church. It has been said by a wit or by a prophet: The
First Vatican Council was a council of the pope. The Second Vatican Council was a
council of bishops. The Third Vatican Council will be a council of patriarchs. This
would shock those Western canonists and theologians who have discussed and
written extensively on the power of ordcr and the power of governance in the
Church without ever mentioning patriarchs6". In any case, it is difficult to see how
Pope John Paul II's concern for the ecumenical unity of the Churches at the brea-
king of the third millennium can advance beyond prayer and desire without moving
'he patriarchs to the centre of the stage, the place occupied by them during the first
uiillennium of union.

Having in mind the Eastern Catholic patriarchates6l, the Second Vatican
Council prescribed the restoration of the patriarchal figure to its formcr Status as
obtained during the time of union betweeen the Eastern and the Western Christiani-
'y. while adapting it to the present-day conditions. ,, The Patriarchs with their syn-
ods are to be the highest authority for all business of the Patriarchal Church, inclu-
ding the erection of new eparchies and appointment of bishops”6". And according
t0 'he same Council, ,the rights and Privileges of the patriarchs are to be restored in* * * 61 62

WI Of the 148 authors reviewed by Celeghin (see n. 7), only 2 or 3 have mentioned patriarchs.
what is said here of patriarchs will apply generally, mutntis mutandis, to the heads of autocepahlous
Churches in the Orthodox tradiiion.

61 V. PERI, Orientalis Varietas. Roma e le Chicsc d'Orientc - Storia e diritto canonico (Kanonika

4h Roma 1994.
62 Oricntalium Ecclesiarum, n. 9.



accordance with the ancient Iraditions of each Church and the decress of the ecu-
menical councils*“63. This restoration could not of course be a nostalgic return to
antiquity. Hence the Council after stating that ,these rights and Privileges are those
which existed in the time of union between East and West“, added that ,they must
be adapted to present-day conditions*“6'.

So, in the Code of Canons of the Eastern Churches the Patriarchs and the
Synod of Bishops of the Patriarchal Churches are the Organs of the power of go-
vernance enjoying legislative, judicial, and administrative powers (CCEO c. 110).
The juridical figure of the patriarch himself has been on the whole enhanced by the
Code in comparison with its preconcilar predecessor Cleri sanctitati, though there
seems to be some reluctance to admit this in certain quarters. According to the
Provision of the new Eastern code, the power of governance of the patriarchs and
their synods is, as a rule, limited within the traditional territorial boundaries, except
for particular law approved by the Roman Pontiff (CCEO cc. 78 and 150). The
patriarch has authority over bishops and metropolitans of his Patriarchal Church,
but he is local hierarch only in his patriarchal eparchy (CCEO cc.78, 984).

Ecclesiology in the first four centuries developed under the aegis of the bis-
hops and then in the rest of the first millennium under the aegis of the patriarchs,
whereas Western ecclesiology of the second millennium flourished under the sign
of the pope. The Second Vatican Council tried to redress the balance with reference
to the bishops and not with reference to the patriarchs, who were dealt with in a few
canons in the decree on the Eastern Churches, but with no ecclesiological depth.
I-lowever, the Council has dropped a clue in Lumen Gentium relating the catholicity
of the Church particularly with the Patriarchal Churches. ,The variety of these local
Churches, which are actively one, shows forth in a most resplendent manner, the
catholicity of the undivided Church*65.

It will be the task of the Third Vatican Council (if we recall the aforemen-
tioned wit or prophet) to reflect more in depth on this relationship between the
Patriarchal Churches and the ecclesiological note of catholicity. We could think of
it as follows. The Church is essentially one and catholic. This is revealed in the
multilingual Pentecost tableau sketched in the Acts of the Apostles. With these two
essential notes of the Church must be posited also their corresponding ecclesial
organs. If the Petrine ministry or primacy is the organ of unity, the Apostles with
their mission to all nations are the ministers of catholicity. Among the successors of
the Apostles it is the patriarchs rather than the diocesan bishops that are or can be
the Symbols and foundation of the catholicity of the Church. For the patriarchs
represent the Particular Churches in the various cultures.

63 Ibid. 9.

64 Ibid. 9.

65 ,Quae Ecclesiarum localium in unum conspirans varietas indivisae Ecclesiac catholicitatem
luculentius demonstrai* (LG 23).
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Catholicity is the Church’s intrinsic potential to recapitulate all humanity un-
der the headship of Christ in the unity of the Spirit. Since this recapitulation is to
take place not by destroying what is good and valuable in the diversity of peoples
and their cultures but by purifying, preserving and ennobling them, it follows that
the Church of Christ has to be a communion of a variety of Churches (culturally
diversified Churches66 or Particular Churches, of which the Second Vatican
Council speaks in its decree on the Eastern Churches) and not merely be a com-
ntunion of a multiplicity of Churches (dioceses as particular Churches, of which the
same Council speaks generally elsewhere in Lumen Gentium and Christus Domi-
nus). If this variety is an exigency of the very catholicity of the Church and is es-
sential to the Church, there must also be proper institutions for its preservation and
Promotion. In this matter the Council has not said the last word, though it has
singled out the see of Peter as the institution with the task of ,safeguarding lawful
varieties while being watchful that the particular elements far ffom becoming harm-
fiil to unity serve rather to furthering it“67.

If the ministry of unity is rightly assigned to the Petrine See, the ministry of
catholicity must be canonically assigned to the heads of the various Particular
Churches. Here we touch the ecclesiological foundation of the patriarchal instituti-
on. Linked to catholicity it has an ecclesiological role that is as much of divine right
as catholicity itself is an essential note of the Church of Christ. From an anthropo-
logical point of view, it is impossible for one and the same person to be the guardi-
an and promoter of ecclesial unity and pluralism in which catholicity is actualized.
This is as much as to say that even as the Petrine function is basic to the nature of
the Church, the Patriarchal function is also basic to the nature of the Church. And if
the former is to serve unity out of divine right, the latter is also to serve variety out
°f divine right. And this is so even if we have no ipsissima verba Domini in the
New Testament, as is also the case with some sacraments without proof texts ffom
the bible but are still held to be of divine institution.

To prevent misunderstandings here, let us distinguish between patriarchal au-
thority on the one hand and the historical materialization of the patriarchal instituti-

on on the other. The former may be conceived as having been possessed by the
Church ffom the Apostles onwards. As such it is no less divine in origin than the
Roman primacy or the diocesan episcopal office. Indeed, on the first Pentecost,

66 The Churches sui iuris that are of different rites are conceived as culturally diversified accord-
>ng to CCEO cc. 27 and 28.

67 Lumen Gentium, n.13. The CCEO has gone a step further in naming the pastors of the various
Particular Churches as Promoters of the catholicity of the Church. ,,It is above all for the pastors of the
Church to be diligent in ensuring that amidst the varieties of doctrinal enunciations in the various
Churches the same sense of faith is preserved and promoted, so that the integrity and unity of faith
suffer no harm, rather that the catholicity of the Church is brought into better focus through legitimate
diversity* (CCEO c. 604). For translation see: G. NEDUNGATT, A Companion to the Eastem Code
(Kanonilca 5), Rome 1994,
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when the Church was born and existed as the Jerusalem Community, neither the
Church of Rome nor dioceses existed. On Pentecost the Petrine primacy already
existed, but not the Roman see. The Apostles of the apostolic College were endo-
wed with power and authority, the nature and extern of which can be guaged ffom
the ministry of Saint Paul, the Apostle of the gentiles. As father and head of the
Pauline Churches he exercised authority over them and over the superepiscopal
pastors Timothy and Titus. Thus Paul embodies the figure of the patriarch in the
New Testament. Paul’s Status cannot be reduced to that of present-day diocesan
bishops. An objection may be raised that it is anachronistic to suppose that the
apostles possessed patriarchal powers when patriarchates did not yet exist. The
answer to this objection is an argument ad hominem: to suppose that the apostles
other than Peter possessed only the powers of diocesan/eparchial bishops when as
yet no dioceses or eparchies existed, is anachronistic. According to a synodical
teaching of the East Syrian Church: ,, The twelve Apostles were instituted as patri-
archs by Jesus Christ; later the Holy Spirit constituted four patriarchates in the
West and a fifth one in the East“68. Theodore Baisamon, Patriarch of Antioch and

eminent canonist, too, held that the five patriarchs of the Church were of divine
institution69. Ifthis sounds too aberrant to traditional Catholic ears, one may consult

Ignatius of Antioch, the great Champion of the so-called monarchic episcopate, who
wrote to the Trallians (3:1): ,Respect the deacons as Jesus Christ, even as you
should respect the bishop as a type of the Father and the presbyters as the council
of God and as the College of the apostles*. Apostolic succession is not a univocal
concept.

If in the case of primacy of the Roman Church historical evolution does not

argue against divine right, a pari, it is conceivable that the like historical emer-
gence ,under divine providence*70 of the patriarchates is no argument against their

68 Synodicon Orientale, ed. by J.-B. CHABOT, Paris 1902; see: The Synod of Mar Iso’yahb !
(586/586), 419-420 (my translation).

69 PG 119, 1173 CD; G. A. RHALLES-M. POTLES, Syntagma, IV, 551.

70 Lumen Gentium, n. 23. ,The Church of Rome was founded by the Lord alone*, so runs the
first of 27 dieses in the ,Dictatus papae* of Pope Gregory VD (1075): see E. CASPAR, ed., Das Regis-
ter Gregors VI, fase. 2, Berlin 1920, 55. The theoiogical problcm of the patriarchate is the same as that
of the primacy, in as much as in the evolution of the Roman primacy of universal jurisdiction, too,
historical factors have been decisivg. In this sense the problem is, as K. SCHATZ, Der pépsiiche
Primat. Seine Geschichte von den Urspriingen bis zur Gegenwart, Wirzburg 1990, says, ,wie dieser
historisch gewordene Primat dogmausch unaufgebbar bzw. 'von Jesus Christus eingesetzt' sein kann"
(p. 10). ,Héatte man einen Christen um 100, 200 oder auch 300 gefragt, ob der Bischofvon Rom Ober-
haupt aller Christen ist, ob es einen obersten Bischof gibt, der Uiber den anderen Bischéfen steht und in
Fragen, die die ganze Kirche beruhren, das letzte Wort hat, dann hatte er sicher mit Nein geantwortet"
(p. 14). One ofthe historical factors of the evolution of papal primacy was the fact that in 378, Emperor
Gratian, Emperor of the West, at the request of Pope Damasus, designated the see of Rome as the
appellate court in all ecclesiadcal affairs in the west, just as in the east the See of Constanunople was
elevated to like positon. In this capacity, the Position of precminence already enjoyed by the apostolic
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divine right. At the end of the apostolic age when the iure divino ,patriarchal*
figures came to an end, their authority was not surely lost to the Church. After the
age ofthe persecutions when the Church structures developed, once again the patri-
archal figures emerged on the original apostolic models. Thus even as the qualifi-
cation iure divino can apply to the Roman primacy, so too it can apply to patriar-
chal structures that took shape only after centuries or millennia.

This is not to affirm that all patriarchal authority is of ius divinum. Between
all and none there can be a wide spectrum. Given the diverse origins of the Patriar-
chates, a distinction is to be made. The various Catholic Patriarchates erected or
approved by the popes in the last centuries possess only those powers granted or
recognized by the pope and are in this sense of ecclesiastical institution. Hence
Pope John Paul 11 States that ,,by canon law patriarchs and synods participate in the
supreme authority of the Church“71l. This is not a Statement about the patriarchal
institution as such nor does the pope affirm that all authority in the Church de-
scends through Peter and his successors in the Roman see, a view that is not bibli-
cal and is not found in the holy canons of the first ecumenical councils. These
councils recognized or approved the first patriarchates, which does not mean that
they created the patriarchates nor that they conferred their authority on them.

However, some other later patriarchates which emerged from the vicissitudes
of history, whether they are Orthodox or Catholic, are of ecclesiastical institution.
The distinction between patriarchates of divine institution and patriarchates of
ecclesiastical institution is easy to make in concepts, but not easy to apply, much
less accept.

Even if not all the historical patriarchates are simple institutionalizations of
the catholicity of the Church, and therefore not of ius divinum, the patriarchal insti-
tution as such can be regarded as the symbol of the catholicity of the Church and
the guarantor of legitimate, eccesial pluralism. And even as the papacy is to be
appreciated in the first place theologically for the idea it embodies and symbolizes
rather than for the historical performance of the popes, which is not all light without
shade, so too the patriarchal institution should be considered in relation to the ideal
it Stands for rather than the minus points the various patriarchates have scored
whether as actors on the stage of history or as pawns on the ecclesiastical and poli-
tical chessboard.

The age-old dispute of the disciples of Jesus as to ,which ofthem is to be re-
garded as the greatest* (Luke 22:24) seems to be endemic to the Church. Enduring
cause of the gravest Church divisions, it can find a solution only in the spirituality

see of Rome was enhanced, and popes like Damasus and Siricius intervened to settle controversies or
answer questions in Africa, Gail and Spain.

71 ..Ecclesiae patriarchales, in quibus Patriarchae et Synodi iure canonico supremae Ecclesiae
auctoritatis participes sunt, insigniter eminent”. JOHN PAUL U, Apostolic Constitution Sacri canones
(18 October 1990), in: AAS 82 (1990) 1033-1044, see 1037.
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of John the Baptist: ,,He must increase, but | must decrease* (John 3:30). Ifsuch a
kenotic spirit were to blow through the hierarchy, both Catholic and Orthodox, our
present aspirations for a future ecumenica! Union could come true.

d) Supreme Authority

A discussion of the authority of Order and power of governance will be in-
complete without raising the question about its highest level or instance in the
Church: the highest or supreme authority. We can hardly do more than raise the
issue and must be resigned to having to leave the discussion incomplete. It is well
known that there is no consensus in the Church of Christ on this question, which is
one of the divisive issues, if not the divisive issue. Happily, the subject is being
studied and deepened in ecumenical dialogues. A separate paper would be needed
even to summarise the present state of the discussion, Let me offer some marginal
reflections.

e) Roman Pontiff

According to Catholic dogma and canon law, the Roman Pontiff has in the
Church ,supreme, full, immediate and universal ordinary power“72, - ordinary, that
is attached to an ecclesiastical office, and is not delegated. This supreme power
extends also over the Churches in communion with the Roman Pontiff, who has
authority as local hierarch all over the world73. The two codes, which have almost
identical canons on the Roman Pontiff, have formulated in juridical language the
Catholic dogma on the power of governance of the pope, which is summed up in
the term ,primacy of universal jurisdiction®,

However, this primacy has been thrown open to discussion by the present po-
pe John Paul Il in his recent encyclical Ut unum sint. According to the pope, what
is open to discussion is not the essence of the Roman primacy but the modality of
its exercise74. What is the essence of the Roman primacy? What Pope John Paul Il
has time again claimed as unnegotiable is the primacy of St Peter, who was entru-
sted with a ministry of unity by Jesus Christ himself. The idea of a primacy of uni-
versal jurisdiction surfaced during the course of centuries, for example with Pope
Gelasius (492-496) and began to gain momentum in the Western Church towards
the end of the first millennium, whereas the Churches in the East continued with a
different idea. This idea has been etiquetted as the primacy of honour, though it has
not been defined or clarified any more than the Roman primacy of universal juris-

~CICc. 331, CCEOCc. 43.

73CICc. 3338 1, CCEOc. 45 § 1;c. 984.

74....ut aliquam inveniamus formam primatus exercitl, quae, nihil essentiae suae deponens, in
novam tarnen condicionem pateat”“. Pope JOHN PAUL U, Encyclical letter Ut unum sint, n. 95,
L'Osservatore Romano, 31 May 1995,7. col 6.



89

diction by any of the seven ecumenical councils subscribed to both in the East and
in the West75.

f) Ecumenical Council

Both the East and the West hold that the ecumenical council has the supreme
power of governance in the Church. The superiority of the pope vis-a-vis the ecu-
menical council arose as a peculiarly Western thesis, but this position seems to be
difficult to reconcile with the teaching of the Second Vatican Council, repeated by
the two codes, that the ecumenical council is also the subject of supreme and full
power in the universal Church76. In the theory that holds that the power of Order
and the power of governance are inseparable the question would arise about their
relationship at the level of the supreme power.

According to present Catholic canon law, articualted in both the codes CIC
and CCEO, the patriarchs have no specific role or power in the ecumenical coun-
cils. This falls short of what they obtained of old. For example, according to a de-
cree of the council of Nicea Il (787), a council which lacked the cooperation
(synerg@s: ,cooperarius," meaning ,fellow-workman, accomplice) of the Roman
Pontiff and the concurrence of the other four leading patriarchs could not be ecu-
menical77. In Western ecclesiology and canon law this role of the patriarchs gra-
dually eroded and finally disappeared since the Eastern patriarchs were regarded as
having fallen into heresy or schism78. Hence according to current Roman Catholic
canon law an ecumenical council can be celebrated without reference to the patri-
archs. The Roman Pontiff alone is competent to convoke it, to set its agenda, to
transfer or suspend or dissolve it, and to confirm its decrees and to promulgate
them79. That these provisions should have emerged in the Sitz im Leben of the We-
stern Church in ,the Latin enclosure“ of the second millennium, is indeed under-
standable. But a future Union council in the third millennium is hardly conceivable
on these terms. Catholic-Orthodox dialogue on such a union council will be pos-
sible only ifthe point of departure is the structure of the Church during the period

75 Fora new discussion of the position of the Bishop of Rome from the Catholic perspective, see
J.M.R. TILLARD, The Bishop of Rome, Wilmington 1982.

76 Lumen Gentium, n. 22; CIC c. 336; CCEO c. 49.

71 MANSI, Sacr. concil. collectio, t. XlII, col. 208-209; 654. Nicea Il rejected the Claims of the
iconoclast council of Hieria (754) to be an ecumenical council by pointing out that the bishop of Rome
and the other four patriarchs (ofthe pentarchy) were not party to it. Though in this decree (horos) Nicea
Il was not issuing a general rule about the ecumenicity of a council by determining these two condi-
tions, the role assigned to the patriarchs is significant. For Nicea H the Roman primacy and the
pentarchy tue not opposed to each other (F. GAHBAUER, Pentarchietheorie: Ein Model der Kirchenlei-
tung von den Anfangen bis zur Gegenwart, Frankfurt/Main 1993, 99-101; 418-419).

78 R. BELLARMINE, De controversiis, t. Il, (Venice 1599), De conciliis et Ecclesia, 1, 1, c. 17,
cols. 31-32.

79 CCEO cc. 49-54; CIC cc. 336-341.
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of past union80. But the third millennium cannot be a return to the first millennium.

On the one hand, there will be no Christian emperor to convoke an ecumenical
council as in the first millennium and to enforce the conciliar decrees as state laws -
a circumstance that is not only impossible to recreate but is undesirable in a plura-
listic society with a developed sense of reiigious freedom. On the other hand, it is
difficult to envisage as normal a Situation in which for over twelve centuries the
supreme authority vested in the ecumenical council cannot be exercised. If the first
seven ecumenical councils did not meet by common consent of the participants or
of the patriarchs but by the will of a superior instance, the question about that su-
perior authority is integral to the institution of the ecumenical councils. That prero-
gative should obviously go, in the changed circumstances, to the See that has been
held up as the First See by the first ecumenical councils.

From the Orthodox point of view, ecumenical councils in the history of the
Church are but seven in number. According to Nicolas Afanassiev, while rejecting
the Roman primacy of jurisdiction, admits that the synodal principle cannot be
adduced against primacy itself: not only does it not exclude it, but on the contrary it
presupposes it. In fact, without the primacy the council is impossible8l. The pri-
macy ofjurisdiction claimed by and for the Bishop of Rome has not been defined
by any ecumenical council, but is the teaching of the general councils of the West.
This expression ,General Council of the West* was used with regard to the Second
Council of Lyons by Pope Paul VI, who in a letter written in 1974 after mature
study to Cardinal John Willebrands on the occasion of the seventh centenary of the
Second Council of Lyons (1274), qualified it as a general council of the West
rather than as an ecumenical council82. Similarly, Paul VVI's predecessor Pope Eu-
genius IV had wanted the Council of Florence (1439-1445) to be qualified as the
eighth ecumenical council, thus negating ecumenicity to the four Lateran Councils
(1123, 1139, 1179, 1215), the two Councils of Lyons (1245, 1274) and the Coun-
cils of Vienna (1311-1312) and of Constance (1414-1418)83. The full import of
such qualification by these two popes, Eugenius IV and Paul VI, has generally
passed unnoticed. If indeed the Western Church were to review similarly also the
Standing of the other councils held in the West after Florence, namely, the Fifth
Council of Lateran (1512-1517), the Council of Trent (1545-1563), and the two

80 W. de VRIES, Orient et Occident. Les structurcs ecclbsiales vues dans I'histoire des sept Pre-
miers conciles oecumeniques, Paris 1974; IDEM, Vicarius Petri. Der Primat des Bischofs von Rom im
ersten Jahrtausend, in; Stimmen der Zeit 203 (1985) 507-520.

81 N. AFANASSIEFF, The Church Which presides in Love, in: The Primacy of Peter, ed. J.
MEYENDORFF, London 1963, 57-110.

82 ,Hoc Lugdunense Concilium, quod sextum recensetur inter Generales Synodos in occidentali
orbc celebratas anno MCCLXX1V a Deccssore Nostro Beato Gregorio X convocatum est"- Pope PAUL
VI, Epistula, AAS 66 (1974) 620-625; see p. 620.

83 V. PERI, C'b un concilio ecumenico ottavo?, in: Annuarium Historiae Conciliorum 8 (1976)
53-79.
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Vatican Councils (1869-1870, 1962-1965), the obstacle created by the papal pri-
macy ofjurisdiction could cease as it will no more qualify as a dogma defined by
an ecumenical council. And with the distinction between the essence and modality
of the Petrine primacy mentioned before it would seem possible for the Catholic
Church not to have to give away anything of substance. And with the common
admission that neither the primacy of honour nor the primacy ofjurisdiction is a
dogma defined by an ecumencial council, the way could be open for a future union
council to study the question anew and perhaps arrive at a third solution which
transcends both these entrenched postions. And then relations between the Eastern
Churches and the See of Rome could be restored as they obtained in the first mil-

lennium before the Separation of the East and the West, as indicated by the Second
Vatican Councils,L

IV. Conclusion

Evaluating critically the power of order and power of governance in the
Church, we have seen that their authority is graded, many sided, and complex.
Behind and supportive of order in its many grades and governance in its many
forms in the ecclesiastical hierarchy, there is the one single ministry of the Church.
The Code of Canons ofthe Eastern Churches has a significant canon in this regard.
It runs as follows: ,Clerics joined among themselves by hierarchical communion
and constituted in various degrees participate in diverse ways in the one divinely
instituted ecclesiastical ministry* (c. 324)818ginisterial priesthood is divinely insti-
tuted and is one. That oneness requires the hierarchical communion of clerics as
they share that priesthood in various degrees. This canon is the revision of a former
one of Cleri sanctitati, which had spoken of two hierarchies, the hierarchy of order
and the hierarchy ofjurisdiction . The revision stresses hierarchical communion of
the many who participate in the one ecclesiastical ministry. As St Paul wrote to the
Corinthians: , There are varieties of gifts, but the same Spirit, there are varieties of
ministry, but the same Lord; and there are varieties of working, but it is the same
God who inspires them all in every one* (1 Cor 12:4-6).

84 Unitatis Redintegratio, n.14.

85 ,Clerici inter se communione hierarchica iuncti et in variis gradibus constituti unum ministc-
rium ecclesiasticum divinitus institutum diversimode participant” (c. 324).

86 Pius XII, Cleri sanctitati, c. 38 8§3: ,Ex divina institutione ecclesiastica hierarchia ordinis con-
stat Episcopis, prcsbyteris et ministris; hierarchia iurisdictionis constat pontificatu supremo et episco-
patu subordinato; ex Ecclesiae autem institutione alii quoque gradus accessere®.

About the iter of the revision which showed concem to omit mentioning ,divine institution" but
>0 mcntion the patriarch, see G. NEDUNGATT, Clerics in General, in: Nuntia 3, 54-69.
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LA PERDITA DELLO STATO CLERICALE SECONDO LA NORMATIVA
DELLA CHIESA CATTOLICA

P. Marco Brogi, Rom

I. Introduzione

Lo stato clericale si acquisisce di regola con Fordinazione diaconalel, ma il
diritto particolare di una Chiesa Orientale Cattolica2 pu6 anticipare tale momento,
includendovi anche gli ordini che precedono il diaconato3. L’inserimento nello stato

clericale e fonte di nuovi diritti e doveri, che si aggiungono a quelli propri di tutti i
fedeli cristiani4. L’ordinazione (diaconale, presbiterale, episcopale), come il battesimo

e la crismazione, ha effetto permanente, per cui non puo essere ripetuta, ne tantomeno
cancellatab; in particolari circostanze pud invece succedere che il chierico perda lo
stato clericale, con conseguente perdita dei diritti che derivano dall’ordinazione e
liberazione dai relativi obblighi. La presente relazione ha per oggetto la normativa in
materia dei due codici della Chiesa cattolica, quello latino e quello orientale, e delle
norme extra codiciali, emanate al riguardo dai Papi Paolo VI e Giovanni Paolo II.

Il. L'Ordinazione sacramentale

Con l’ordinazione sacramentale il fedele cristiano viene deputato a svolgere

secondo vari gradi I’ufficio e la potesta affidata da Cristo Signore ai suoi Apostoli, di
annunziare il Vangelo, di governare il popolo di Dio e di santificarlo6. 1l sacramento

dell’ordine si pudé amministrare una volta sola, esso non e reiterabile. Cid e
chiaramente asserito dagli stessi codici, sia quello latino che quello orientale:
»~Sacramenta baptismi, chrismationis sancti myri et sacrae ordinationis iterari non

| Cf. CIC/83 can. 266 § 1; CCEO can. 358.

2 Per la natura e denominazione delle Chiese Orientali Cattoliche cf. M. BROGI, Le Chiese sui iuris
nel Codex Canonum Ecclesiarum Orientalium, in: Revista Espanola de Derecho Candnico 131 (1991) 517-
544; IDEM, Stiutture delle Chiese Orientali sui iuris secondo il CCEO, in: Apollinaris 65 (1992) 299-312;
Idem, Prospettive pratiche nell'applicare alle singole Chiese sui iuris il CCEO, in: lus in vita et in Missione
Ecclesiae - Acta Symposii Intemationalis luris Canonici occurrente X Anniversario promulgationis Codicis
luris Canonici diebus 19-24 aprilis 1993 in Civitate Vaticana celebrati, Citti dei Vaticano 1994,739-751.

3 Cf. CCEO can. 327; i! suddiaconato & stato abolito nella Chiesa Latina, e cosl pure i quattro ordini
detti minori (ostiariato, lettorato, esorcistato ed accolitato): i ministeri dei lettorato e dell'accolitato, che il
candidato all'ordinazione diaconale deve aver previamente ricevuto, sono deputazioni che non inseriscono
nello stato clericale.

4 Cf. CIC CC. 265-289; CCEO can. 357-393.

5 Cf. CIC CC. 290; 846 § 1; 1008; CCEO cc. 394;672 8§ 1.

6 Cf. CCEO can. 743
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possunt“7. Il codice latino aggiunge tuttavia la motivazione propria della teologia

cattolica latina ,quippe quae characterem imprimant®, ciod ,in quanto imprimono il

carattere*; il carattere sacramentale e ricordato, per il sacramento dell’ordine, anche al
canone 10088.

Ill. Lo ,stato" clericale

Ci si pu6 chiedere se il fedele cristiano, deputato in modo irrevocabile a svolgere
questo ministero, entri in un particolare stato nella Chiesa, intendendosi per stato uno
specifico modo di essere che, ponendolo in una determinata posizione giuridica nella
societd ecclesiastica, lo contraddistingua da tutti gli altri battezzati. La risposta non e
univoca. Le legislazioni canoniche potrebbero suggerire una risposta positiva, tanto
quella latina, che distingue i fedeli ,ex divina institutione* in chierici e laici9, quanto

quella orientale, secondo la qudle i chierici si distinguono ,ex divina institutione da
tutti gli altri fedeli““10.1%i aggiunga il fatto che ambedue i codici parlano, di stato

clericale
Ma queste distinzioni non sono assolute, e gia il canone latino, che la asserisce,

prosegue dicendo che vi sono fedeli dell'una e dell'altra parte che si consacrano con
la professione dei consigli evangelici di castitd, di povertéd e di obbedienza, seppure

aggiunga che il loro stato non riguarda la struttura gerarchica della Chiesa, ma
appartiene alla sua vita e santita12. Il codice orientale, che, come si & visto, non opera

questa distinzione dei fedeli in due stati, fa spesso riferimento a tre ampie categorie di
fedeli, i chierici, i religiosi assieme ad altri fedeli a loro assimilati, i laicil3. Altri testi

legislativ! mostrano tuttavia I’esistenza di pil categorie di fedeli, e soprattutto la
possibilita di un fedele di appartenere a pit di una. Ambedue i codici ricordano infatti,

7Cos) CCEOcan. 672 § 1;cf. CICcan. 845 § I.

8 ,Sacramento ordinis ... inter christifideles quidam, charactere indetebili quo signantur,
constituuntur sacri ministri..." cf. Concilio di Firenze (Sessio VIII, Bulla unionis Armenorum): il carattere
..est spirituale quoddam signum a cetcris distinctivum*, impresso nell'anima da tre sacramenti, battesimo,
cresima ed ordine, e indelebile; Conciliorum Oecumenicorum Decreta (3ed, Bologna 1974) 542; etiam
Concilio Tridentinc (Sessio VII, De Sacramentis, c. 9), ibidem, 685; F.M. CAPPELLO, De Sacramentis |,
Forino 71962, 7; Codice di Diritto Canonico - Edizione bilingue commentata a cura di P. LOMBARD1A e
J D. ARRIETA, 11, Roma 1987, 628 et 718.

9 Cf CIC can. 207 § 1:,Ex divina institutione, inter christifideles suntin Ecclesia ministri sacri, qui
iniure et clerici vocantur; ceteri autem et laici nuncupantur".

ID Cf CCEO can. 323 § 2: ,Ratione sacrae ordinationis clerici ex divina institutione a ceteris
christifidelibus distinguuntur”.

11 Si veda il titolo, identico nei due codici, prcmesso nel CIC ai cc. 290-293; e nel CCEO ai cc. 394-
398: ,De amissione Status clericalis*, ma anche, ad esempio, CIC cc. 278 § 3; 285 § 2; CCEO cc 382-
383, 2°.

12Cf CIC 207 § 2.

13 Cf. ad esempio CCEO can. 273 § 1.
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oltre ai diritti e doveri di tutti i fedelil4, quelli specifici dei chiericil5, dei religiosil6, e
dei laicil7. Ma i religiosi possono essere anche chierici8, al punto che gli stessi istituti
religiosi possono essere clericalild, anzi, secondo il diritto latino, devono essere o
clericali o laicali20. | chierici, a loro volta, possono essere anche coniugati2l,
assumendo cosi, oltre ai diritti e doveri propri dei chierici, anche quelli dei coniugi22.
A volte il codice pare evitare il termine23; altre volte invece parla esplicitamente di
stati24, anche specificando: Status vitae25, canonicus26, clericalis27, vitae consecratae
vel religiosus28, coniugalis29. Gli stati di vita dei battezzati possono dunque essere

vari, quante possono essere le loro condizioni di vita, ma spesso questi stati non sono
esclusivi, nel senso che un battezzato pud partecipare a pild di uno. Potremmo pertanto
concludere che si tratta piuttosto di modi di essere, mentre il battezzato, con il

sacramento dei battesimo, ha acquisito un unico stato, fondamentale, quello di fedele
cristiano30.

IV. / canoni sull'argomento

Ambedue i codici, come si b visto, dedicano alla perdita dello stato clericale un
capitolo di pochi canoni (quattro nel CIC e cinque nel CCEO) posto al termine della

14 Cf. CIC cc. 220-223; CCEO cc. 7-26.

15 Cf. CIC cc. 273-289; CCEO cc. 367-393.

11 Cf. CIC cc. 662-672; il CCEO non contiene un ,elenco” dei loro diritti ¢ doveri, ma ne enumera
vari: cf. cc. 473 § 2; 477 §1; 495; 525; 530; 538; etc.

17 Cf. CIC cc. 224-231; CCEO can. 399-409.

18 Lo si 6 gia visto nel can. 207 § 2; cf. etiam can. 588 § 2; quanto al CCEO, non vi si dicc mai che i
monaci e gli altri religiosi siano chierici o laici, ma si riconosce che alcuni tra loro possono ricevcre il
sacramento dell'ordine: cf. cc. 476 § 2 et 536 § 2.

19 Cf. CCEOcan. 505 § 3.

20 Cf. CIC can. 588 8§ 2 et 3, il cui primo paragrafo asserisce tuttavia che lo stato di vita consacrata
non 6 ne clericale n6 laicale.

21 Cf. CCEO cc. 375 et 390, relativi ai diritti e obblighi dei chierici coniugati.

22 Cf. CIC can. 226; CCEOcc. 407 et 777.

23 Cosl, a proposito delle situazioni giuridiche derivanti dall’etd, dal sesso, dal domicilio, dal rito, il
codice latino parla di ,,condizionc canonica" (cf. il titolo preposto ai cc. 96-112), mentie quello orientale
non si pronunzia affatto (cf. il titolo preposto ai cc. 909-918),

24 Cf. CCEOcan. 344 § 1.

25 Cf. CIC can. 219; CCEO can. 22.

24 ,Ratione matrimonii, ratione adoptionis itemque ratione ordinis sacri vel professionis perpetuae in
instituto religioso": CCEO can. 296 § 2; cf. etiam CIC can. 535 § 2 il quéle aggiunge ,necnon mutati
ritus*.

27 Cf. supra, nota 11.

28 Cf. CIC cc. 207 § 2; 574; CCEO cc. 410; 411.

29 Cf. supra, nota 22.

3l Cf. A. LONGHITANO, ,Premessa"” [alla Parte n, ,Stati e funzioni dei Popolo di Dio*], Gruppo

Italiano Docenti di Diritto Canonico (a cura di), n Diritto dei Mistero della Chiesa D, Roma 1990,71-73.
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sezione dedicata ai chierici3l. Esso e il frutto della revisione del corrispondente
capitolo della legislazione precedente3?, rispetto alla quéle i nuovi testi segnano un
evidente progresso, innanzitutto quanto ai termini. Nei testi precedenti la terminologia
appare alquanto diversificata: nel titolo, comune ad ambedue le legislazioni, si parla
di ,reductio*, che ovviamente non ha il significato che danno le lingue moderne al
termine, ,riduzione®, raa proviene da ,reducere® e significa ,ricondurre indietro*
prima di essere chierico, il fedele era laico. | canoni indicavano i modi con i quali o
per i quali il chierico ,ridivemva*“ laico, ,era ricondotto*, ,ritornava“ allo stato
laicale. | canoni usavano poi, a seconda dei casi, i verbi ,.regredi“ (ritornare), o
.jedigi“ (essere redatto, essere fatto rientrare). Nelle legislazioni attuali si usa sempre
e soltanto il verbo ,amittere” (perdere), e i suoi derivati. | testi precedenti
distinguevano, per i latini, tra ordini maggiori e minori e, per gli orientali, tra ordini
maggiori e suddiaconato da un lato33 e ordini inferiori al suddiaconato. La
problematica b ormai superata e la nuova legislazione dedica maggior respiro ai soli
ordinati sacramentalmente. Infine, i lavori di revisione di ciascuno dei due codici
procedettero indipendentemente I'uno dall’altro, ma I'unicitt della materia ed il
coinvolgimento dell’Autorita Suprema della Chiesa Cattolica fecero si che i due testi,

seppure promulgati separatamente ed in tempi diversi, siano praticamente identici. lo
mi atterré ad ambedue, segnalando in nota le divergenze di rilievo34.

V. Modi

I Codici, dopo aver ricordato che l'ordinazione sacramentale validamente
conferita non pud® mai essere annullata, asseriscono che il chierico perde lo stato
clericale in tre modi:

1. per sentenza giudiziale o decreto amministrativo che dichiari I’invalidita

dell'ordinazione;

31 Siamo, nel CIC, nel Liber Il (De populo Dei), Pars | (De chrislifidelibus), Titulus Il (De ministris
sacris seu de clericis), Caput IV; per il CCEO, si tratta del Titulus X (De clericis), Caput IV.

32 Cf. CIC del 1917, Uber secundus (De personis), Pars | (De clericis), Sectio | (De clericis in
genere), Titulus VI (De reductione clericoram ad statum laicalem) cc. 211-214; canoni del Codex luris
Canonici Orientalis promulgati da Pio X1l con Motu Proprio Cleri Sanctitati del 2 giugno 1957, De Ritibus
Orientalibus, De Personis (= CS), Titulus Ul (De clericis in genere), Caput VI (De reductione clericoram ad
statum laicalem) cc. 155-158; per il CICO, cf. M. BROGI, Codificazione del diritto comune delle chiese
orientali cattoliche, in: Revista Espafiola de Derecho Candénico 45 (1988) 10-15.

33 Fino al Vaticano U, il suddiaconato era considerato nelle Chiese Cattoliche orientali un ordine
minore con gli effetti di quelli maggiori; per il Vaticano U, cf. Orientalium Ecclesiaram n. 17; C. PUIOL,
riecretum Concilii Vaticani U ,Orientalium Ecclesiaram"” - Textus et Commentarium, 120-122.

34 Per la redazione di CIC cc. 290-293, cf. Communicationes 3 (1971) 196 s.; 14 (1982) 84-88; 175;
>7 (1985) 74-90; 18 (1986) 98s.; 111 s.; 24 (1992) 308 s.; 329 s.; per quella di CCEO cc. 394-398, basta
partire dai medesimi canoni nell'indice generale in: Nuntia 31 (1990) 52; etiam Codice di Diritto
Canonico, cit., |, Roma 1986, 241-243.
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2. con la legittima irrogazione della pena di deposizione3ss;

3. con rescritto della Sede Apostolica o anche, secondo il CCEO, del Patriar-

ca.

Le legislazioni precedenti erano pil articolate e distinguevano fra un decreto che
dichiarasse I’invaliditad dell’ordinazione e la sentenza giudiziale, che riconoscesse che
I’'ordinazione era avvenuta sotto la coazione di un grave timore, e che non ne fosse
seguito alcun atto di libera ratifica. In questo secondo caso, la sentenza aveva per
oggetto non la validitéa dell’ordinazione, che era presupposta, bensi la sola ,reductio

ad statum laicalem®, ciob la perdita dei diritti e la liberazione dagli oneri connessi
all’ordinazione36. Essa doveva essere duplice conforme, doveva cioe provenire da due

diversi gradi di giudizio37.
Passo ora all’esame dei tre modi contemplati dalle legislazioni vigenti.

VI. Invalidita dell’Ordinazione

Dato che lo stato clericale si acquisisce con I'ordinazione sacramentale, anche
un’ordinazione reputata valida senza che lo sia produce i medesimi effetti giuridici ma
ove se ne dichiari I’invalidita, detti effetti scompaiono. L’articolazione dei canoni
procedurali oggi in vigore e pii sempice di quelli precedenti, e la differenziazione
inizia gia dal titolo. Siamo nella parte processuale ed ambedue i codici, dopo aver
trattato dei processi in genere e poi di quello contenzioso, trattavano De causis contra
sacram Ordinationeni38. Il primo canone operava una sotto-distinzione tra le cause di
impugnazione della validita dell’ordinazione e quelle nelle quali si fosse accusata
I’esistenza di un difetto sostanziale del rito. La nuova legislazione ha mutato il titolo

premesso ai canoni procedurali, che ora suona nel seguente modo: De causis ad
sacrae ordinationis nullitatem declarandan?9, e ne ha semplificato il contenuto.

L’ordinazione sacramentale e nulla se non sia stata conferita nel rispetto di alcuni
particolari requisiti:

Quanto al rito, occorre che vi sia un’imposizione delle mani accompagnata dalla
preghiera richiesta per ciascuno dei suoi tre gradi40; il Ministro ordinante deve essere

35 Cos) CCEO can. 394, 2°; CIC can. 290,2° dice invece: ,poena dimissionis legitime irrogata“.

36 Cf. CIC 1917 can. 211 et 214; CS cc. 155et 158.

37 Cf. CIC 1917 cc. 1993-1998 e canoni De ludiciis promulgati da Papa Pio XII il 6 gennaio 1950
con motu proprio Sollicitudinem Nostram (= SN) cc. 501-506.

38 CIC 1917: LiberQuartus De Processibus, Pars Prima De ludiciis, Sectio Il De peculiaribus normis
in certis quibusdam iudiciis servandis, Titulus XXI, cc. 1993-1998; SN: Pars Sccunda De ludicio
contentioso, Sectio 1V, cc. 501-506.

39 Cf. CIC Liber VH De Processibus, Pars Il De iudicio contentioso, Pars Ill De quibusdam
processibus specialibus, Titulus II, cc. 1708-1712; CCEO Titulus XXVI De quibusdam processibus

specialibus, Caput II, cc. 1385-1387.
4" Cf. CIC can. 1009 § 2; CCEO can. 744.
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vescovo4l; I’ordinato deve essere battezzato e di sesso maschile42; nessuna delle due

legislazioni richiede altri elementi ,ad validitatem*, ma la natura stessa

dell’ordinazione sacramentaie esige nell’ordinante e nell’ordinato i requisiti di ogni
atto umano, cioe la liberta, la volonta e Pintenzione4’; I’accusa della validita

dell’ordinazione pud essere mossa tanto dal chierico che dal gerarca, che pud essere
sia quello da cui il chierico dipende che quello dell’eparchia in cui e avvenuta
I'ordinazione44;48 libello va presentato alla Curia Romana, che deciderd se andré
seguita la via amministrativa ovvero quella giudiziaria

Nel primo caso, la Congregazione si pronunzierd con un decreto, contro il quale
Pinteressato potraricorrere presso il Supremo Tribunale della Segnatura Apostolica4s;

nel secondo, la Congregazione sceglierd il tribunale (eparchiale, metropolitano,
ovvero della Rota Romana) al quale rimettere la causa.
Contro la sentenza e possibile Pappello a norma di diritto, il quéle e necessario

in caso di dichiarazione di nullita, poiche I'oratore e libero dai vincoli derivati dallo
stato clericale soltanto dopo una seconda sentenza conforme alla prima47.

VIl. Deposizione del chierico

Il secondo modo, con il quale si pud perdere lo stato clericale, e nel caso di
irrogazione della pena della dimissione, come dice il codice latino48 ovvero della

deposizione, come dice quello orientale49. Nei due casi, si deve trattare di una pena

irrogata legittimamente, cioe nel rispetto della legge, ed in particolare delle norme
sostanziali e procedurali del diritto penale50. Diritto precedente Quanto al diritto

precedente, mi limiter6 a ricordare che il codice latino parlava di poena

41 Cf. CIC can. 1012; CCEO can. citato.

42 Cf. CIC can. 1024; CCEO can. 754.

43 A. MONTAN, ,La funzione di sanlificare della Chiesa", Sezione |, Gruppe lItaliano Docenti di
Diritlo Canonico (a cura di), 11 Diritto nel Mistero della Chiesa HI, Roma 1992,153-155.

44 Cf. CIC 1708; CCEO 1386 § 1.

45 1 codici parlano di ,Congregazione competente” senza ulteriori specificazioni. Si dovrebbe trattare
della Congregazione per le Chiese Orientali per i chierici orientali, di quella per il Culto Divino e la
Disciplina dei Sacramenti, se si tratta di chierici latini ed inline, in ambedue i casi, di quella per la Dottrina
della Fede, se il capo di nullita riguarda requisiti richiesti per la validita del rito di ordinazione. Rileviamo
dall’Annuaiio Pontilicio che esiste presso la seconda Congregazione citata una Commissione speciale (a
norma del Rescritto Pontilicio in data 2 dicembre 1929) ,,per la trattazione delle cause di nullita della sacra
ordinazione* (Edizione 1995, 1166).

46 Cf. Costituzione Apostolica Pastor Bonus, n. 123, in; Acta Apostolicae Sedis 80 (1988) 891.

47 L'appello deve partire dal difensorc del vincolo, che in questo processo ,difende" il sacramento:
cf. CICcc. 1432 et 1711; CCEO can. 1096.

48 Cf. CIC can. 290,2°

49 Cf. CCEO can. 394.

50 Cf. CIC, cc. 1311-1399 et 1717-1731; CCEO cc. 1401-1467 et 1468-1487.



98

degradationis5’, mentre la legislazione orientale parlava di poena depositionis
rnaioriss1

VIIl. Legittima irrogazione dellapena

Di regola, le pene possono essere irrogate sia per decreto amministrativo che per
sentenza giudiziale53, seppure il codice orientale manifesti un’aperta preferenza per la
via giudiziale54, ma le pene perpetue, coine e il caso della dimissione o deposizione,
non possono essere inflitte che per sentenza giudiziale5b.

IX. Cause di dimissione o deposizione

Non mi posso qui soffermare sui principi di diritto penale canonico, ma ci tengo
aricordare la preoccupazione della Chiesa di mostrarsi materna anche nel redarguire e
punire, e I’invito del Legislatore Supremo della Chiesa Cattolica a quanti esercitano
I'autoritd ad essere, in primo luogo, medici saggi e pastori prudenti56. Sebbene il
diritto latino abbia mantenuto, anche se in numero limitato, le pene latae sententiae,
quella della dimissione e sempreferendae sententiae, deve cioe essere specificamente
irrogata caso per caso; il codice orientale semplicemente ignora le pene latae
sententiae. Le cause di dimissione devono essere stabilite dal diritto comune; la
dimissione o deposizione b infatti esclusa dalla competenza di ogni autorita inferiore
al Romano Pontefice, salvo il diritto dei patriarchi, i quali sono tuttavia vincolati, in
guesto caso, dal consenso del Sinodo permanente57. Se nel codice che il giudice e
chiamato ad applicare, la pena e indeterminata, il giudice non pud infliggere la
dimissione nb la deposiziones8; inoltre, sebbene ambedue i codici riconoscano al

gerarca una larga discrezionalitd nel dilazionare o anche condonare una pena,
guand’anche fosse imposta dalla legge in modo tassativo59, di fatto nessuno dei due

codici impone in modo tassativo la dimissione, rispettivamente la deposizione. Per il

51Cf. CIC 1917 can. 211 § 1, perla cui natura, contenuto ed effetti occorreva riferirsi ai cc. 2298 n.
12;2305;etetiamcc. 1948 n. 1; 1576; etc.

32 Cf. CS can. 155 § 1; quanto alla pena stessa, ricordo che i canoni penali del CICO non sono
compresi fra quelli gradatamente promulgati: 1. ZUZEK, Les textes non publifis du Code de Droit Canon

Oriental, in; Nuntia 1 (1975) 23-31.
33 Cf. CIC cc. 1720 et 1721; CCEO can. 1469.

54 Cf. CCEO can. 1402 § 1.

55 Cosl il CIC can. 1342 § 2; mentre il CCEO can. 1402 § 2, esclude tassativamcnte alcune pene, fra
cui la deposizione.

36 Cf. CCEO can. 1401.

37 Cf. CIC can. 1319 § 1; CCEO can. 1406 § 1.

38 Cf. CIC can. 1349; CCEO can. 1409 § 2.

39 Cf. CIC cc. 1341 et 1344; CCEO CC. 1403; 1409.
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codice latino, il superiore competente pu6 giungere ad infliggere la dimissione dallo
stato clericale al chierico apostata dalla fede, eretico o scismatico in caso di lunga
contumacia o grave scandalo60; al chierico reo di aver gettato le specie consacrate o di
averle sottratte o trattenute a scopo sacrilego6l;6éhe usa violenza contro il Romano
Pontefice , che, avendo attentato matrimonio, anche civile, non recede nonostante le
ammonizioni e continua a dare scandalo63, che vive in concubinato o ha peccato

contro la castitd con violenza, minacce, pubblicamente ovvero con un minorenne64,
che uccide un chierico o un religioso, lo rapisce con violenza o frode, lo sequestra, lo
mutila o lo ferisce gravemente65. Secondo il codice orientale, pu6 essere inflitta la
deposizione in quanto eretico o apostata al chierico che nega qualche verita che deve
essere creduta per fede divina e cattolica o la pone in dubbio ovvero rinnega
totalmente la fede cristiana e non resipisca sebbene ammonito a norma di legge66, che
getta la Divina Eucaristia o la sottrae ovvero ritiene per uno scopo sacrilego67, che usa
violenza contro un vescovo68,6éhe commette omicidio o procura un aborto, ,effectu

secuto” , che persiste con scandalo nel concubinato o in altro peccato esterno contro
la castitd , che essendo egli sacerdote, nell’atto o in occasione o col pretesto della
confessione sollecita il penitente ad un peccato contro la castitd7l, che si rivolge

direttamente o indirettamente all’autorita civile per ottenere con il suo intervento la
sacra ordinazione, un ufficio, un ministero o altri incarichi nella Chiesa72. Si noti che
il codice latino usa un’espressione pit forte (dimittatur e statu clericali anziche puniri
potest) per il caso in cui il sacerdote nell’atto o in occasione o col pretesto della
confessione sollecita il penitente a peccare contro la castitd73. Il codice orientale

ricorre invece all’espressione pit forte (deponatur anziche estendere la possibilita di
punire anche con la deposizione), per il caso dell’attentato matrimonio proibito74.
Infine, il codice orientale non esclude la deposizione quando statuiscc che chi viola gli
obblighi a lui imposti in pena, pud essere punito con una pena pit grave7s.

w Cf. CIC can. 1364 §2.

61 Cf. CIC can. 1367.

62 Cf. CIC can. 13708 1.

63 Cf. CICcan. 1394 § 1,

64 Cf. CIC can. 1395.

65 Cf. CIC can. 1397.

66 Cf. CCEO can. 1436 § 1.
67 Cf. CCEO can. 1442.

6S Cf. CCEOcan. 1445 § |I.
69 Cf, CCEO can. 1450.

7" Cf. CCEOcan. 1453 § |I.
71 Cf. CCEO can. 1458.

72 Cf. CCEO can. 1460.

73 Cf. CIC can. 1387.

74 Cf. CCEO can. 1453 § 2.
75 Cf. CCEO can. 1467; diverso e invece il dettato del conispondenic CIC can. 1393.
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X. Effetti della dimissione o deposizione

Gli effetti giuridici della dimissione o deposizione sono elencati in ambedue i
codici, in due canoni, sostanzialmente uguali76: il chierico perde tutti i diritti ed e
liberato da tutti gli obblighi provenienti dagli ordini ricevuti, ad eccezione
dell’obbligo del celibato. Egli inoltre perde tutti gli uffici ed incarichi, e qualsiasi
potesta delegata.

Il diritto gli concede tuttavia le piti ampie facolta quanto aH’amministrazione del
sacramento della penitenza a chi si trova in pericolo di morte; anzi, in questo caso,
egli non solo pud ma, se ne e richiesto, deve ricevere la confessione del penitente77.

Xl. Dispensa pontificia

Il terzo modo di perdita dello stato clericale indicato dalle due legislazioni b
tramite I’ottenimento della dispensa dagli obblighi che ne derivano, la quéle ,diaconis

ob graves tantum causas, presbyteris ob gravissimas causas ab Apostolica Sede
conceditur“78. La dispensa b ,,I’esonero dall’osservanza di una legge puramente

ecclesiastica in un caso particolare“79; essa, scrivono due canonisti, ,b un atto

amministrativo singolare di grande importanza nell’ordinamento canonico. E lo
strumento giuridico attraverso il quéale I’ordinamento canonico mitiga il rigore della
norma emanata per la generalitd, adattandola alle situazioni concrete, alle esigenze dei
singoli casi, togliendole il valore obbligante. Il suo uso b di grande delicatezza: deve
da una parte venire incontro alle esigenze concrete, dall’altra non deve togliere vigore
alla forza obbligante della norma in genere. L’equilibrio viene trovato nella giusta
causa che deve esistere per poter dare una dispensa. L’esistenza infatti della giusta
causa da una parte giustifica il fatto che nel singolo caso alla norma vengatolta la sua
forza, dall’altra le si riconosce il suo valore vincolante per la generalita, dove non
sussiste la giusta causa del caso concreto“80.

XIll. Evoluzione deliistituto

Nel presente Studio, io mi riferisco alla dispensa dagli obblighi derivanti dallo
stato clericale, ma I’aspetto pill appariscente e, per i chierici latini e per quelli orientali

76 Cf. CIC 291 s.; CCEO 395 s.

77 Cf. CIC cc. 976 et 986; CCEO cc. 725 et 735.

78 Cosl CIC can. 290, 3“; simile & I’enun/jato del CCEO can. 394,3°.

79 CIC can. 85:....legis mere ecclesiasticae in casu particulari relaxatio ..." (nel CCEO can. 1536 §
1, si dice: ,,in casu speciali").

80 V. De PAOLIS/A. MONTAN, Il Libro Primo del Codice: Norme Generali (cann. 1-203), Gruppo
Italiano Docenli di Diritto Canonico (a cura di), B Diritto nel Mistero della Chicsa Roma 1986, 315.
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celibi, la dispensa dall’obbligo del celibato. La storia registra alcuni casi di dispensa
generale dal celibato, senza perdita dello stato clericale: cosi fece nel. 1554 Papa
Giulio Il in favore dei presbiteri inglesi che si erano sposati sotto il regno di Enrico
VI, ed ugualmente fece Papa Pio VII in Francia nel 180181. Secondo le codificazioni
precedenti, CIC 1917 e CS, la dispensa dagli obblighi dello stato clericale non si
estendeva a quello del celibato, dal quale il chierico veniva liberato, come si & gia
visto, solo dopo che fosse stato provato giudizialmente che egli aveva ricevuto la
sacra ordinazione ,metu gravi coactus®, e che non aveva poi ratificato I’ordinazione
nemmeno tacitamente82, nel qual caso la sentenza di liberazione da tutti gli obblighi,
compreso dunque il celibato, diventava un diritto. | casi' dubbi, quelli cioe nei quali
non era possibile raggiungere una piena prova dell’asserita mancanza sia di liberta che
di susseguente ratifica, venivano risolti a favore dell’oratore impetrando dal Romano
Pontefice la dispensa ad cautelam da tutti gli obblighi. Ci dice il Cappello nel 1961
(ma e la settima edizione del suo celebre trattato) che la facolta di dispensare &
riservata al Romano Pontefice, il quéle non la usa mal in favore dei vescovi,
rarissimamente per i presbiteri, pil raramente per i diaconi, e raramente per i
suddiaconi83. Risulta tuttavia da una Circolare della Congregazione per la Dottrina
della Fede del 13 gennaio 1971, su cui torneremo in seguito, che i Papi Pio XII (1939-
1958), Giovanni XXIIl (1958-1963) e, nei suoi primi mesi di pontificato, Paolo VI,
eletto il 21 giugno 1963, avevano affidato allo Studio di quella stessa Congregazione
I’esame di richieste ,di riduzione allo stato laicale con dispensa dalfobbligo di
osservare il celibato“84, il che fa supporre una tendenza ad una maggiore indulgenza.
Il numero dei presbiteri i quali, abbandonato con o senza dispensa I’esercizio del
ministero pastorale, vivevano coniugalmente, era infatti in costante aumento, e ci6
non poteva essere ignorato dalla competente autorita ecclesiastica. Il 2 febbraio 1964
la Congregazione detta allora del Sant’Ufficio, rendendosi strumento della

sollecitudine di Papa Paolo VI, invid una lettera circolare a tutti gli Ordinari e
Superiori Generaligb.

81 Casi citati da F. M. CAPPELLO, Tractatus Canonico-moralis de Sacramentis, vol. 5, De
Matrimonio Torino 19617 395.

82 Cf. CIC 1917 can. 214; CS can. 158; T. RINCON, Commento ai cc, 290-293, Codice di Diritto
Canonico 1,241-244.

83 Cf. De sacramentis, vol. 5, De Matrimonio, 394 s. Egli aggiunge in nota che un presbitero poteva
un tempo (olim) essere dispensato in qualche rarissimo caso alle seguenti condizioni; 1°- che ci fosse da
convalidare un matrimonio civile in casi in cui la separazione fosse impossibile o estremamente difficile;
2°- che la donna fosse stata ingannata, che avesse ciob ignorato lo stato sacerdotale dell’'uomo; 3°- che
questi particolari fossero completamente ignorati nel luogo in cui viveva la coppia.

84 Cf. AAS 63 (1971) 309.

85 Lettera non pubblicata; cf. al riguardo RINCON, Commento ai cc. 290-293; V. FERRARA,
Normae substantivae ac procedurales nunc vigentes in pertractandis causis de dispensalione a coelibatu
sacerdotali, in: Apollinaris 62 (1989) 513-540.
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XIlIl. La Circolare del 1964

La Circolare annuncia la costituzione presso quel Dicastero di una speciale
commissione con I’incarico esclusivo di esaminare i casi relativi alla sacra
ordinazione e agli obblighi che ne derivano, attinenti a sacerdoti diocesani o religiosi,
che avessero abbandonato il sacro minislero; essa raccomanda ai vescovi ed ai
superiori religiosi di prevenire le cause delle defezioni e delle prevaricazioni,
incominciando gia dai tempi della formazione istituzionale dei loro sacerdoti, nonche
un pit severo esame della salute fisica dei candidati, della loro indole, della loro
vocazione. Si indica poi la disponibilitd del Papa a concedere ai sacerdoti che
vivessero in concubinato o dopo aver contratto matrimonio civile, di legittimare il
loro stato celebrando segretamente il matrimonio religioso . La circolare non usa
alcun termine tecnico, quali ,degradatio” o ,dispensa“, ma ricorda che la
commissione avrcbbe esaminato anche le richieste di esonero dagli obblighi derivanti
dal sacerdozio, per i motivi contemplati dal CIC (e da CS). La lettera era
accompagnata da un corpo di ,Normae ad causas parandas de S. Ordinatione eiusque
oneribus*, secondo le quali I’ordinario del luogo di dimora del sacerdote interessato
(chiamato anche ,attore*) doveva costituire un tribunale con un giudice, un difensore
del vincolo della S. Ordinazione ed un notaio, per I’istituzione di un regolare processo
giudiziario. L’interrogatorio dell’oratore o attore, cio® del sacerdote, constava di 27
articoli, mentre I’ ,esame giudiziale* dei genitori e dei testi ne contava rispettivamente
22 e 3286

XIV. L’Enciclica ,,Sacerdotalis Caelibatus"

La Circolare del 1964 aveva dunque facilitato con I’istituto della dispensa la
regolarizzazione di numerose situazioni incresciose perchd la dispensa, pur
richiedendo un’istruttoria dei singoli casi, non era subordinata alla dimostrazione che
gli ordini fossero stati ricevuti sotto coazione, come era invece esigito dalla sentenza
giudiziale. Ci6 aveva forse incoraggiato altri presbiteri, titubanti e indecisi, a chiedere
la dispensa dagli obblighi derivanti dall’ordine sacro, ed in particolare da quello del
celibato. Questo fatto suscitd una grande impressione nella Chiesa e Papa Paolo VI,
nel ribadire I'obbligo del celibato nella Chiesa latina con I’Enciclica Sacerdotalis
Caelibatus8s, ritorné sull’argomento. L’enciclica, che conta 99 paragrafi, ha un ampio

86 La segretezza della celebrazione si spiega con quanlo 6 stato detto pid sopra (cf, nota 83), ciod che
si richiedcva che I'irregolarita della situazionc fosse ignorata c che la coppia fosse gih considerata legittima.
La segretezza era pertanto intesa in favore tanto della comunitit ecclesiale, alla quéle veniva cosl celata
I’inegolarith in atto, che del singolosacerdote, di cui venivatutelata lariservatezza.

87 Pure le ,Normae" sono inedite, per queste notizie, trattc dalla gié citata Circolare del 13 giugno

1971, cf. AAS 63 (1971) 310.
88 Del 24 giugno 1967, pubblicatain: AAS 59 (1967) 657-697.
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respiro e tocca nella sua prima parte, piuttosto teorica, numerosi aspetti della
questione, quali ie obiezioni al celibato, le ragioni in favore del medesimo, le
testimonianze della tradizione della Chiesa latina etc. La seconda parte invece e
pratica, e riguarda il soggetto stesso, ciob il sacerdote in concreto, trattando della sua
formazione, della sua vita, delle diserzioni, della paternita dei vescovi e della parte dei
fedeli nella tutela del celibato. Papa Paolo VI indica pertanto I’iter formativo di un
sacerdote e gli suggerisce regole di vita, richiamando alle proprie responsabilitéa tutto
il popolo cristiano, che lo deve sostenere nel suo difficile cammino, e ricorda I’istituto
della dispensa, che figura come rimedio estremo a situazioni incresciose oppure a
pericolosi tentennamenti o ripensamenti. Lo fa trattando delle diserzioni (83-90): il
tono, che e sempre pastorale, qui diviene angosciato; viva e la raccomandazione a
sostenere i sacerdoti specialmente ancora giovani, che dovessero attraversare momenti
,di sfiducia, di dubbio, di passione, di follia* (n. 87). Interessante per noi il n. 88:
,Che se egli si dimostrasse irrecuperabile per il sacerdozio ... la sede apostolica,
studiate tutte le circostanze, d’accordo con I'ordinario del luogo o col superiore

religioso, lasciando che sul dolore vinca ancora I’amore, concede talvolta ogni
richiesta dispensa ,..“89.

XV. Le ,Normae" del 1971

Come gia si e avuto occasione di anticipare, il 13 gennaio 1971 la
Congregazione per la Dottrina della Fede invid una circolare ,Omnibus locorum
Ordinariis et Moderatoribus Generalibus Religionum Clericalium*, con cui venivano
trasmesse alcune ,Normae ad apparandas in Curiis dioecesanis et religiosis causas
reductionis ad statum laicalem cum dispensatione ab obligationibus cum sacra
Ordinatione conexis“90. La lettera si apre citando I’Enciclica Sacerdotalis Caelibatus,
ed espone il breve iter delle dispense fmo alle norme del 1964. La lettera riferisce poi
che i vescovi e superiori generali avevano auspicato una semplificazione della
procedura ed i Cardinali Membri avevano stabilito il 3 dicembre 1969 la sostituzione
delle prime norme con altre pil snelle. Ottenuta I’approvazione del Papa, se ne
prepard un testo che egli apprové il 14 dicembre 1970. La lettera procede
evidenziando le differenze fra le norme del 1964 e queste ultime. Le norme del 1971
raccomandano innanzitutto I’adozione di provvedimenti atti a prevenire le defezioni
ed a sostenere i sacerdoti che versino in situazioni difficili (I), e tratta poi
diffusamente dell’inchiesta (Il) la quale, tuttavia, ,non praesefert notas processus
iudicialis“. L’autorita competente, defmita nel 111 titolo, non deve pertanto costituire
un tribunale, ma pud procedere sia personalmente che tramite un sacerdote delegato e

89 Versione italiana di Enchiridion Vaticanum 2 (197610) 1249.
90 La norme furono pubblicate assieme alla Lettera in: AAS 63 (1971) 303-312,
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dovra poi trasmettere gli atti alla Congregazione per la Dottrina della Fede, assieme al
proprio voto (1V).

XVI. Le Norme del 1980

La normativa ora esposta incanaldé in modo pii regolare le richieste,
semplificandone la procedura. Nel 1978 morl Papa Paolo VI e si ebbe il brevissimo
pontificato di Papa Giovanni Paolo I, seguito da Papa Giovanni Paolo Et. Questi
congeld in un primo tempo la concessione delle dispense, fino all’emanazione di
nuove norme, da lui approvate il 14 ottobre 1980. Il nuovo testo, intitolato ,De
dispensatione a sacerdotali caelibatu®, fu inviato agli ordinari dei luoghi ed ai
superiori generali degli istituti religiosi clericali, con un’ampia lettera
accompagnatoria. Anche la Circolare e in data 14 ottobre 19809'. Si noti come
I’accento si sia ora spostato dalla ,reductio* alla dispensa dal celibato sacerdotale. Le
norme procedurali sono molto concise. Si deve rilevare che la procedura mantiene il
suo carattere non giudiziario, ma Part. 4 esige la presenza agli interrogatori di un
notaio. Le norme procedurali sono precedute da un ancor pil breve corpo di norme
sostanziali, di 6 articoli e non pubblicate.

XVII. La Costituzione Apostolica ,,Pastor Bonus" e le due Lettere della Segreteria
di Stato del 1989

Nel 1988 Papa Giovanni Paolo Il riformd la Curia Romana con la Costituzione
Apostolica Pastor Bonus, del 28 giugno di quell’anno . Le norme relative alla
Congregazione per la Dottrina della Fede (artt. 48-55) non trattano del nostro
argomento; la Costituzione rimette invece alla Congregazione per il Clero tutto ci®
che riguarda i presbiteri e i diaconi del clero secolare (art. 93); a quella per le Chiese
Orientali quanto riguarda ,quoad personas* le Chiese Orientali Cattoliche (art. 56)
etc. Parve subito chiaro che la Congregazione per la Dottrina della Fede non avrebbe
pil mantenuto la competenza dei casi di perdita dello stato clericale, ma non poteva
dirsi evidente chi le sarebbe subentrato, per cui la Segreteria di Stato intervenne 1’8
febbraio 1989 con una propria lettera indirizzata al Cardinale Prefetto della
Congregazione per il Culto Divino e la Disciplina dei Sacramenti,* 92

11 La Lettera 6 stata pubblicata in: AAS 72 (1980) 1132-1135; seguono le norme procedurali (Sub

Secreto) pubblicate (!) di seguito, ibidem, 1136-1137.
92 Promulgata in: AAS 80 (1988) 841-912; al riguardo, cf. P. A. BONNET c C. GULLO (acura di),

La Curia Romana nella Costituzione Apostolica ,Pastor Bonus", Cittii del Vaticano 1990.
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XVIIl. Laprima lettera della Segretaria di Stato

Il Cardinale Segretario di Stato vi asserisce che Papa Giovanni Paolo Il ha
disposto che dal 1° marzo 198993 ,,I’esame dei casi di dispensa dagli obblighi assunti
con la sacra ordinazione al diaconato e al presbiterato* venga fatto ,fino a nuova
disposizione* dalla Congregazione per il Culto Divino e la Disciplina dei Sacramenti,

secondo le norme procedurali e sostanziali emanate dalla Congregazione per la
Dottrina della Fede in data 14 ottobre 198094. Ed e questa un’affermazione di grande

rilievo, perche conferma la normativa allora in vigore.

XIX. La seconda lettera della Segreteria di Stato

Le norme citate trattano dei ,sacerdoti”, cioe, in pratica, dei soli presbiteri.
Quanto ai diaconi, le loro richieste di dispensa erano sino a quel momento esaminate,
a seconda dei casi, dalle Congregazioni per il Clero (latino), per le Chiese Orientali,
per gli Istituti Religiosi, ovvero per I’Evangelizzazione dei Popoli, e la dispensa
veniva concessa, in nome dei Romano Pontefice, dai rispettivi prefetti. La lettera dei
Segretario di Stato dell’8 febbraio 1989 aveva introdotto due novita: in primo luogo,
aveva concentrato presso la Congregazione per il Culto e la Disciplina dei
Sacramenti, assieme alle cause relative ai presbiteri, quelle riguardanti i diaconi, ed
aveva stabilito che si seguissero, in tutti i casi, le norme dei 1980. Il 27 febbraio 1989
la Congregazione in questione formul6é due proposte riguardo ai diaconi, ed il 13
aprile di quello stesso anno la Segreteria di Stato rispose a quel Cardinale Prefetto per
comunicare che il Romano Pontefice le aveva accolte tutte e due. Di conseguenza, le
richieste di dispensa dal celibato (cosi si esprime la lettera) dei diaconi sono
esaminate e risolte da quel dicastero ,secondo la procedura breve sinora osservata“,

ed il Cardinale Prefetto ha ora la facolta di concedere egli stesso, ,nomine Romani
Pontificis*, detta dispensad.

XX. Le ,istruzioni" della Congregazione per il Culto Divino e la Disciplina dei
Sacramenti

Le curie diocesane e generalizie (degli istituti religiosi clericali) hanno ricevuto e
trasmesso agli interessati due comunicazioni senza data della Congregazione per il

93 fe la dato di entrata in vigore della Costituzione Apostolica ,Pastor Bonus*.

94 La lettera fu pubblicato in: Notitiae 25 (1983) 485, e da qui ripresa da Enchiridion Vaticanum 11,
Bologna 1992, 1347.

9% La risposto della Segreteria di Stato figura in Notitiae 25 (1989) 486 ed & stato ripresa da
Enchiridion Vaticanum 11, Bologna 1992, 1399.
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Culto Divino e la Disciplina dei Sacramenti96. Il primo - in 13 articoli ed un N.B. - si
intitola: ,Documenti richiesti per I’istruttoria di una causa di dispensa dagli obblighi
della Sacra Ordinazione Sacerdotale”; il secondo, intestato ,Diaconi®, si intitola:
.Dimissione dei Diaconi dallo stato clericale e dispensa da tutti gli obblighi
dell’ordinazione*. Si tratta di un’unica pagina in due punti, il primo dei quali e
relativo alla richiesta spontanea dei diacono interessato, mentre il secondo considera il
caso dei diacono che si rifiuta di chiedere spontaneamente la dispensa.

XXI. Motivazioni giustificanti la dispensa

Come si e visto all’inizio di questo paragrafo, la dispensa e I’esonero
dall’osservanza di una legge. La richiesta di tale esonero deve essere giustificata ed
anzi - ed abbiamo visto pure questo - la dispensa di cui ci stiamo occupando viene
concessa ai diaconi ,ob graves tantum causas“, ed ai presbiteri ,ob gravissimas
causas“. Occorre dunque che la richiesta di dispensa poggi su motivazioni
proporzionate alla gravita della legge, seppure soltanto ecclesiastica. Mancando tali
cause, la concessione della dispensa e illecita da parte dei dispensante, se non tiene
conto di questa esigenza, e ne e illecito I’'uso da parte dei dispensato, se egli avesse
volutamente addotto cause inesistenti o esagerato quelle reali, per trarre in inganno i
suoi superiori97. E verosimile che i primi giudizi sulla gravitd delle motivazioni
fossero stati formulati in modo piuttosto empirico, mentre la Circolare dei 1964 aveva
invece preso specificamente in considerazione i sacerdoti che vivevano in
concubinato o dopo aver contratto matrimonio civile. NeH’Enciclica Sacerdotalis
Caelibatus Papa Paolo VI esprime la sua premura di estendere le cause prospettate
dal codice latino (e da CS), in modo da includere i casi in cui fossero sorti ,gravia et
vera dubia“ sulla piena liberta e coscienza dei candidati al sacerdozio, e sulla loro
capacita di abbracciare la vita sacerdotale (n. 84). Le norme dei 1971 ricordano (ll, 2)
che Il’inchiesta, che non e giudiziale e non tende a dimostrare I’invalidita

96 La Procura Generale OFM, ad esempio, lo fccc con lettera dei Procuratore Generale dei 30 marzo
1990, che viene ora allegala assieme alla copia di questi documenti al suo Promptuarium Secretarii
Provincialis pro negotiis apud Procuram Generalem tractandis (Romae, Curia Generalis OFM, 1989).

97 Cf. C1C can. 90 § 1. ,,A lege ecclesiastica ne dispensetur sine iusta et rationabili causa, habita
ratione adiunctorum Casus ct gravitatis legis a qua dispensatur; alias dispensatio illicita est et, nisi ab ipso
legislatorc eiusve superiore data sit, etiam invalida®; § 2: ,Dispensatio in dubio de sufficientia causae
valide et licite conceditur.

CCEO can. 1536 § 1: ,Dispensatio, scilicet legis mere ecclesiasticae in casu speciali relaxatio,
concedi potest tantum iusta ac rationabili de causa habita ratione adiunctorum Casus ct gravitatis legis, a
qua dispensatur; secus dispensatio illicita et, nisi ab ipso legislatore aut ab auctoritate superiore data est,
etiam invalida est"; § 2: ,Bonum spirituale christifidelium est iusta et rationabilis causa”; § 3: ,,In dubio de
sufficientia causae dispensatio licite et valide conceditur".
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dell’ordinazione9, ha carattere pastorale ed ha come oggetto le cause e circostanze

delle difficolta attuali, sia quelle anteriori all’ordinazione, quali le inalattie,
I’immaturita fisica o psichica, le pressioni della famiglia, gli errori dei Superiori nel
giudicare sulla vocazione, sia quelle posteriori (I, 3 b). Le norme sostanziali del
1980, inedite e tuttora in vigore, ci dicono, sinteticamente, che la S. Sede concede la
dispensa dal celibato sacerdotale per le cause preesistenti all’ordinazione, che abbiano
viziato I’assunzione degli obblighi clericali, a sacerdoti che non avrebbero dovuto
essere ordinati perche mancavano della debita libertd o responsabilita (per timore
grave o per insufficiente discrezione mentale) o idoneita (per un grave difetto fisico o
morale)99.*Qui e importante notare che - secondo una prassi basata, a quanto pare, su
specifiche istruzioni impartite dal Romano Pontefice - le cause relative a sacerdoti
giovani, anche se pienamente istruite, vengono congelate sino a che I’oratore non
abbia compiuto I'etéd di quarant’anni . La dispensa viene concessa anche a coloro
che, avendo abbandonato da tempo la vita sacerdotale, desiderano sanare una
situazione divenuta ormai irreversibile

XXII. L'esame da parte della Santa Sede

La congregazione romana competente, che e oggi quella per il Culto Divino e la
Disciplina dei Sacramenti'02, esamina secondo la propria procedura interna le singole
richieste. La conclusione pu® essere che la causa vada raccomandata al Romano

Pontefice, ovvero che occorra completarne I’istruzione, oppure che vada respinta in
quanto priva di fondamento103.

XXIIl. La concessione della dispensa

Se il Romano Pontefice accoglie la richiesta e concede la grazia, la
congregazione provvederd a darne notizia al superiore ecclesiastico o religioso
interessato, il quale a sua volta notifichera il provvedimento al sacerdote in causal(4.

%9a In queslo caso I’oratore avrebbe pieno diritto ad una sentenza dichiaraloria della nullita
dell’ordinazione.

99 Questa causa & ampiamente esposla anche nella Circolare, al n. 5.

1110 fe questo un dato di esperienza, confermato da FERRARA, Normae substantivae, 517.

11l Questa seconda fattispecie figura soltanto nella Circolare, al citato n. 5. FERRARA, Normae
substantivae, 517 annota che, per prassi, questa dispensa viene concessa soltanto dopo ,congruum tempus

arelicta vita sacerdotali".
U2 Cf. supra, par. 7.1.5.1

1115 Cf. FERRARA, Normae substantivae, 534-538.
"M Cf. FERRARA, Normae substantivae, 538 s.
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XXIV. 1l sacerdote dispensato

A partire dal momento in cui il sacerdote chiede la dispensa dagli obblighi del
celibato, il superiore competente gli deve proibire ,ad cautelam* I’esercizio del
ministerol05. Questo provvedimento, previsto dal CIC del 1917 (e da SN)106 pelab
caso in cui fosse stata promossa una causa giudiziaria ,,contro* la sacra ordinazione,
figura gia nelle Norme del 1971 (lI, 4).

La legislazione vigente ne tratta soltanto in riferimento al processo ,ad Sacrae
Ordinationis nullitatem declarandam®, ma in modo pilu drastico: ,Misso libello
clericus ordines exercere ipso iure vetatur*

La dispensa dagli obblighi, in quanto dispensa, b un favore richiesto
dall’interessato, ma comporta inscindibilmente la perdita dello stato clericale: il
Romano Pontefice non intende dunque dispensare un chierico da tutti o alcuni dei
suoi obblighi, e particolarmente da quello del celibato, lasciandolo nello stato
clericale, ma, nel concedergli la dispensa, da lui richiesta, gli impone il cambiamento
di stato.

Abbiamo visto che, secondo le ,Normae* del 1964 , la concessione pontificia
esigeva che I’eventuale celebrazione del matrimonio religioso avvenisse ,in segreto*;
non saprei dire se si intendesse questa segretezza in senso canonico o non piuttosto
nel senso che veniva proibito ogni fasto esterno

La normativa del 1971110 continua ad esigere il segreto sull’avvenuta
concessione della dispensa e sulla celebrazione del matrimonio, ma la richiesta pare
meno impellentel”. Quella del 1980112 *rid# ne parla pit, ma il rescritto invita
I’ordinario, cioe il gerarca ecclesiastico, a fare attenzione a che la celebrazione sia
fatta ,caute, sine pompa vel exteriore apparatu“. Vi sono poi altre condizioni, che
limitano le facolta del sacerdote dispensato in istituti ecclesiastici di insegnamento”3.
Ricordo che anche il sacerdote dispensato mantiene la facoltd, che diviene in certi casi

un obbligo, di ascoltare la confessione ed assolvere, se ve ne sono i presupposti, chi si
trovasse in pericolo di mortelH.

105 Norme proccdurali del 1980 art. 4.

116 Cf. CIC 1917 can. 1997 e SN can. 505.

11I7CICcan. 1709 § 2; cf. CCEO can. 1386 § 3.

10® Cf. supra. par. 7.1.1

109 La celebrazione segreta del matrimonio era contcmplata dal CIC 1917 cc. 1104-1107, e nel
corrispondente Motu Proprio Crebrae allatae di Pio XII del 22 febbraio 1949, De Disciplina Sacrameni
Matrimonii pro Ecclesia Orientali, cc. 93-96. Cf CAPPELLA De Sacramenis, vol. 5, De Matrimonio,
652-655. Per le codificazioni vigenti, cf. CIC cc. 1130-1133; CCEO can. 840.

110 6f. supra, par. 7.1.3

"'Cf. ,Normae" del 1971, VI,

112 Cf. supra, par. 7.1.4

115Le norme del 1971 (art. VI) si ritrovano, nella sostanza, nel modulo oggi in uso, per il quéle cf
Enchridion Vaticanum 71, Bologna 1982,556-559; anche FERRARA, Normae substantivae, 539s.

114 Cf supra, par 6.4
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XXV. Dispensa patriarcale

Il diritto vigente riconosce anche ai patriarchi, entro certi limiti, la facolta di
concedere la perdita dello stato clericalells. La legislazione precedente non ne
parlava. Il Decreto del Vaticano Il sull’ufficio pastorale dei vescovi, Christus
Dominus, in coerenza con l'insegnamento della Costituzione Dommatica Lumen
Gentium, capovolse tutta I'impostazione della facolta di dispensare: mentre la facolta
di dispensare dalle leggi generali della Chiesa era sino a quel momento riconosciuta
soltanto al Romano Pontefice e a quanti la ricevevano, per casi ben determinati, dal
diritto comune (che e pontificio), il Concilio asserisce che riguardo alle leggi
disciplinari i vescovi possono sempre dispensare in singoli casi, ad eccezione delle
questioni che il Romano Pontefice avoca a s6 o riserva ad altra autorita"s. Ad
esecuzione di questo principio, Papa Paolo VI emand due cataloghi di riserve, uno per
i vescovi latini e I’altro per quelli orientali. Il primo, promulgato con il Motu Proprio
De Episcoporum muneribus del 15 giugno 1966117, afferma la riserva al Romano
Pontefice della dispensa ,ab obligatione caelibatus*“ cui sono tenuti diaconi e
presbiteri anche se legittimamente ,ad statum laicalem redacti aut regressi‘“''s.
Diversamente suona il catalogo relativo agli orientali, promulgato con il Motu Proprio
Episcopalis potestatis del 2 maggio 1967119, per il quéle la riserva vige ,in ritibus in
quibus non admittuntur clerici coniugati; in ceteris vero ritibus iidem, si caelibatum
libere elegerint*“120. La riserva pontificia vigeva dunque ad ogni effetto nei soli ,,riti“,
cioe nelle sole ,chiese particolari“, come si era gia espresso il Decreto Conciliare
Orientalium Ecclesiarum, o chiese ,sui iuris*, come dira in seguito il CCEOI124, in cui
non sono ammessi chierici coniugati; nelle altre chiese orientali, soltanto se si trattava
di chierici che, pur avendo avuto la possibilitd di sposarsi prima dell’ordinazione
diaconale, avevano scelto il celibato. Pertanto, ove non vigeva questa riserva, la
dispensa poteva essere concessa anche dal vescovo del richiedentel?22.* Questa
distinzione potrebbe dar luogo a interessanti studi su ciascuna delle 21 chiese orientali
cattoliche, ma t inattuale, per il fatto che la normativa in questione e stata superata
con I'entrata in vigore del Codex Canonum Ecclesiarum Orientalium (1° ottobre
1991). Sin dal primo Schema, la Pontificia Commissione per la Revisione del Codex
luris Canonici Orientalis propose di togliere questa facolta ai vescovi e di istituire ,in

1,5 Cf. CCEO can. 397.

116 Cf. Christus Dominus, 8 b.

117 Cf. AAS 58(1966) 467-471.

"* Cf. IX, 1, ibidem, 470.

119 Cf. AAS 59(1967) 385-390.

120Cf. VI, 1, ibidem, 388.

121 Per la terminologia in questione, cf. M. BROGI, Le chiese sui iuris nel Codex Canonum
Ecclesiarum Orientalium, in: Rcvista Espanola de Dcrecho Candnico 131 (1991)517-544.

122 Cf., al riguardo, J. REZAC, De potestale dispensandi Episcoporum Orientalium - ad normam
Mp. Episcopalis potestatis, Roma 1968, 19-22.
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Patriarchatibus* una riserva in favore dei patriarchi con il consenso del Sinodo dei
vescovi 0, in casi urgenti, del Sinodo permanentel?3. Questa proposta coincide, nella

sostanza, al testo inviato agli organi di consultazione il 15 maggio 1981I24. La

revisione dello Schema ebbe luogo dal 28 febbraio al 12 marzo 1983, e giunse ad un
testo entrato, con pochi mutamenti redazionali, nel CCEOI125, poiche nemmeno le

osservazioni dei membri della commissione portarono ad alcun cambiamento di
contenutol26. La normativa del codice orientale si differenzia dunque da quella latina

soltanto per le Chiese patriarcaii, alle quali il diritto assimila quelle arcivesco"ili
maggioril27. Secondo il can. 394, 3°, il chierico perde lo stato clericale per rescritto

della Sede Apostolica o, ,ad normam can. 397, del patriarca, il quéle non lo pud

concedere lecitamente ,diaconis sine gravibus, presbyteris vero sine gravissimis
causis*“128. Per il can. 397 il patriarca (o I’arcivescovo maggiore) pud concedere la

perdita dello stato clericale ai chierici con domicilio o quasi domicilio nel territorio
della propria chiesal29,180quali non siano tenuti all’obbligo del celibato ovvero,
essendone tenuti, non ne chiedano la dispensa. Chi sono i chierici ,non tenuti
all’obbligo del celibato*“? Soltanto quelli che hanno ricevuto I’ordinazione diaconale
mentre di fatto erano uniti in matrimonio, ovvero tutti i chierici, anche se di fatto
celibi, di una chiesa patriarcale o arcivescovile maggiore che ammetta la possibilita di
ordindre uomini coniugati? La risposta dovrebbe essere restrittiva, ove si consideri
che il medesimo codice 0 piuttosto restrittivo quanto alla facoltéd dei patriarchi e

arcivescovi maggiori di concedere ad un religioso la dispensa dalla professione

perpetua’®.

XXVI. Procedure ,ex officio"

Un chierico validamente ordinato pudé dunque perdere lo stato clericale al
termine di un processo penale, o in accoglimento di una sua richiesta. E possibile

125 Cf. Nuntia7 (1978) 18, can. 182.

124 Cf. Nuntia 13 (1981) 88 s.; 111 s, cc. 82 et 84s.

125 Cf. Nuntia 20 (1985) 123-126, e poi 24-25 (1986) cc. 392 et 395.

126 Cf. Nuntia 28(1989) 64.

127 Cf. supra, nota 2.

128 Per il gruppo di lavoro dei giomi 9-27 novembre 1987 e 11-20 gennaio 1988, incaricato della
revisione dello Schema del 1986, era evidente che la condizione fosse ,ad liceitatem“ e non ,ad
validitatem"; comunque, siccome un membro della commissione aveva chiesto maggior precisione al
riguardo, esso inseri i‘avvetbio ,licite, ma aggiunse: .anche se non sembra che vi possa essere dubbio
circa il senso del canone": cf. Nuntia 28 (1989) 64.

129 Per il domicilio e quasi domicilio cf. CCEO can. 912-915; per il territorio di una chiesa
patriarcale (o arcivescovile maggiore) cf. CCEO can. 146.

130 Detta facoltd pud essere esercitata soltanto in favore dei religiosi che siano membri di
congregaiioni religidse, e non di monasteri oppure ordini religiosi, e che abbiano il domicilio entro i
confini del territorio della chiesa .,sui iuris* - per tutti gli altri, la dispensa 6 riservata alla Sede Apostolica:
cf. CCEOcc. 492 §2 et 549.
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imporre detta perdita, senza che I’interessato sia stato processato ne abbia fatto
volontariarichiesta?

XXVII. Quanto ai sacerdoti

Le ,Normae*“ del 1971131, partendo forse da una prassi allora in atto,

contemplavano nel loro VII punto la possibilita di una procedura ,ex officio®,
relativamente ad un sacerdote, ,0b pravam vitam, vel ob errores in doctrina, vel ob
aliam gravem causam*, La procedura indicata non e chiara, giacche si chiedeva
I’applicazione delle norme disposte per I'’esame di una richiesta di dispensa,
aggiungendo la formula sibillina: ,congrua congruis referendo*. Si trattava dunque di
una procedura atta a evitare un processo penale, che avrebbe d’altronde mantenuto
I’obbligo del celibatol32. Questa procedura ,ex officio* venne proposta per il CIC: lo
Schema preparato dal 3 all'8 aprile 1967 non la consideraval33 ma deve essere entrata
in uno Schema successivo dietro influsso delle ,Normae* del 1971, perche se ne tratta
il 17 gennaio 1980, allorche i consultori ,concordano tutti“ sul fatto che ,la
dimissione ‘ex officio’, senza cioe una motivazione o causa da configurarsi come
delitto, pud dare adito ad abusi“134; era stata dunque proposta una procedura
amministrativa, che si sarebbe dovuta applicare quando mancavano i presupposti per
un processo penale. Di essa non parlano le norme del 1980, ne il CIC. La
codificazione orientale, avviata alcuni anni pil tardil35, aveva inizialmente proposto il
ricorso alla Sede Apostolica ,si de amissione Status clericalis agatur sine praevia
clerici petitione et sine processu iudiciali*“ 136; non se ne parla pit nello Schema del 15
maggio 1981137, ne tanto meno nel CCEO.

XXVIII. Quanto ai diaconi

La legislazione codiciale ed i relativi schemi, poiché trattano di ,chierici* e di
,stato clericale®, si estendono anche ai diaconi. | documenti relativi alla dispensa,

1,1 Cf. supra, par. 7.1.3

132 Cf. supra, par. 6.4

133 Cf. Communicationes 17 (1985) 74-90.

134 Cf. Communicationes 14 (1982) 87.

135 La Pontificia Commissione per la Revisione del Codex luris Canonici fu istituita da Papa
Giovanni XXIII'il 28 marzo 1963, cd ha iniziato i propri lavori nel 1965, dopo la conclusione del Vaticano
II: cf. Communicationes | (1969) 35-42; quella per la Revisione del Codex luris Canonici Orientalis fu
invece istituita da Papa Paolo VI il 10 giugno 1972 ed inizi6 i lavori il 3 dicembre 1973: cf. M. BROGI,
Codificazione del diritto comune delle Chiese Orientali Cattoliche, in: Rcvista Espanola de Dcrecho
Candnico 45 (1988) 20-25.

13f* Cf. Nuntia 7 (1978) 18.

137 Cf. Nuntia 13 (1981) ! ll.can. 82; pcrla revisione di questo capitolo, ibidem, 88 s.
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come si e visto, riguardano invece soltanto i ,sacerdoti, cioe, in pratica i soli
presbiteri. Per quanto concerne la perdita ,ex officio* dello stato clericale, erano stati
presentati alla Sede Apostolica, negli anni ‘60 e ‘70, dei casi in cui il vescovo o il
superiore religioso non solo giudicavano di non poter promuovere un loro diacono al
presbiterato, ma anche che occorresse escluderlo dallo stato clericale, sebbene
I’interessato non ne facesse richiesta, n<5 avesse commesso delitti punibili con questa
grave pena. Come si e gia vistol38, le dispense ai diaconi erano concesse, a nome del
Romano Pontefice, da varie congregazioni; i casi ora enunziati venivano invece
sottoposti all’attenzione personale del Pontefice. Verso la fine del suo pontificato
Papa Paolo VI (+ 1978) avvio lo Studio di una procedura da adottare in queste
situazioni, ma i lavori si arenarono. Le ,istruzioni“ della Congregazione per il Culto
Divino e la Disciplina dei Sacramentil3) ricordano ora in modo esplicito che, per la
dimissione dallo stato clericale di un diacono che si rifiuta di chiederla
spontaneamente, ,occorre un processo giudiziario vero e proprio®, ,per il quéle si
richiede non solo la sua non idoneitd ma un delitto dell’oratore*. L’eventuale
condanna non comportera la dispensa dal celibato ma il diacono, dimesso in pena
dallo stato clericale, sara invitato a chiedere la dispensa, che ai diaconi - come si e
detto - viene concessa per cause sufficientemente gravi.

XXIX. Riammissione nello stato clericale

1l chierico latino che ha perso lo stato clericale non pud esservi riammesso che
dalla Sede Apostolica'40. E ovvio che non si tratta della persona che ha perso lo stato
clericale per riconosciuta invalidita dell’ordinazione sacramentale; per il resto, il
canone non opera alcuna distinzione ffa il chierico che sia stato punito e quello che sia
stato dispensato. La normativa del codice orientale b pil circostanziatal4dl. In primo
luogo, viene specificato che si tratta di un chierico che abbia perso lo stato clericale
per rescritto. Se il rescritto b stato emanato dalla Sede Apostolica, la riammissione e
riservata alla medesima; se invece il rescritto e stato emanato dal patriarca, il chierico
pud essere riammesso allo stato clericale anche dal patriarca, oltre che dalla Sede
Apostolica. All’inizio dei lavori, i consultori della Commissione di Revisione del
CICO avevano proposto che i chierici, che avevano perso lo stato clericale per
rescritto non della Santa Sede, potessero essere riammessi dalla Suprema Autorita
della propria chiesald?, e cosl rimase nello Schema del 15 maggio 1981, ma il testo

assunse la sua forma defmitiva nella revisione dei giorni 28 febbraio - 12 marzo

138 Cf.supra, par. 7.1.5.2
139 Cf.supra, par. 7.1.6

140 Cf.CICcan.293.

141 Cf. CCEO can. 398.
'42 Cf. Nuntia7 (1978) 18.
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1983143, 1dre legittimo aggiungere che nel caso in cui la perdita dello stato clericale
sia stata irrogata come pena tramite sentenza giudizialeM4, la pena potrebbe essere

rimessa, alle condizioni stabilite dal diritto comune, dal gerarca che ha promosso il
giudizio penale o da quello del luogo in cui dimora il chiericolds.

XXX. Conclusione '

Dopo aver asserito che I’ordinazione validamente ricevuta non pud mai essere
annullata, il diritto della Chiesa Cattolica cerca di mitigare le conseguenze di questo
principio, nei casi in cui il diacono o il presbitero dovessero incontrare gravi difficolta
nell’osservare gli obblighi assunti, oppure si dovessero macchiare di gravi delitti, che
li rendessero indegni del ministero ad essi affidato. In questo secondo caso, una
sentenza giudiziale pu6 decretare la loro deposizione, con proibizione di esercitare il
sacro ministero e liberazione dagli obblighi derivanti dall’ordinazione, ad eccezione
di quello del celibato, per i chierici celibi, e della possibilitd di contrarre seconde
nozze, per i vedovi. Nel primo caso, invece, il chierico pud chiedere la grazia della
liberazione da tutti gli oneri, con assunzione dei diritti e doveri propri del fedele laico;
vi sono alcune limitazioni al suo diritto di insegnare, ma il vescovo del luogo pud
dispensare al riguardo. Questo istituto, sistematizzato di recente, ha ripreso e
sostituito, semplificando le procedure ed ampliandone le fattispecie, il precedente
processo per I’esonero da tutti gli obblighi derivanti da un’ordinazione valida, ma non
pienamente voluta. In pratica, il Romano Pontefice concede la dispensa ai sacerdoti
che abbiano compiuto I’etéd di quarant’anni, siano in difficolta nel loro stato e pensino
di abbandonarlo o abbiano gia creato situazioni di fatto con questo incompatibili, ove
emerga che essi non erano stati sufficientemente liberi e illuminati nelle loro scelte, o
puri nelle loro motivazioni, o che i superiori, se avessero agito con maggior
oculatezza e saggezza, non li avrebbero dovuti presentare agli ordini. Viene pure
preso in considerazione lo stato del chierico che, dopo una preparazione adeguata e
un inizio regolare abbia da tempo abbandonato il s. ministero e si sia posto in una
situazione irregolare ed irreversibile. Le norme che si sono susseguite hanno cercato
di meglio individuare le motivazioni della defezione intesa o gia attuata, di
evidenziarne le cause, di definire la procedura. Quanto alla natura del provvedimento,
prevale oggi il concetto di dispensa dagli obblighi derivanti dall’ordinazione, la quéle
tuttavia comporta la perdita dello stato clericale, di modo che il sacerdote non possa
usufruire della dispensa mantenendo I’esercizio del s. ministero. E opportuno rilevare
che le norme parlano in genere di sacerdote; con questo termine i due codici
intendono sia i vescovi che i presbiteri, ma e prassi, confortata dal CIC can. 290 e

143 Cf. Nuntia 20 (1985) 126s.
144 Cf. supra, par. 6.
145 Cf.CCEOcc. 1420 et 1424,
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CCEO can. 394 pilu volte citati, che si intendano sempre e soltanto i presbiteri. Le
norme codiciali che parlano di chierici riguardano sia i sacerdoti (vescovi e presbiteri)
che i diaconi. Per i vescovi rimane esclusa la dispensa, come ho appena detto; per la
dispensa dei diaconi, invece, viene seguita una procedura pii semplice. Infine, la
perdita dello stato clericale non esclude la possibilitd di una riammissione all’esercizio
dei s. ministero. In questo modo la Chiesa Cattolica cerca di attenuare il rigore della
norma, tenendo presente la fragilitd della natura umana.
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LE CELIBAT DU CLERGE DANS L'fiC.LISE CATHOLIQUE

Marco Brogi, Rom

La loi du celibat des pretres et des eveques se presente aujourd’hui dans
I’'Bglise Catholique latine sous deux formes: prohibition de confbrer le sacrement
de I’ordre & un homme marie, et incapacite canonique des memes de se marier, ce
qui entraine la nullite d’un eventuel mariage. En ce qui concerne les diacres, la
legislation canonique de la meme Eglise admet la possibilite de I’ordination diaco-
nale d’un homme marie, qui peut vivre regulierement sa vie conjugale, mais perd la
capacite de contracter un nouveau mariage, s’il reste veuf ou s’il s’avere que son
premier mariage soit declare nul. Pendant son mariage, ce diacre ne peut pas etre
ordonne pretre. Il s’agit |a dans I'essentiel d’une tradition ecclesiastique dont on
fait remonter la premiere sanction au Concile d’Elvire (a. 300).

La legislation catholique pour les Eglises orientales presente deux possibilitbs
dont une est identique & celle de I’Eglise latine, alors que I’autre admet la possibi-
lite de I'ordination presbyterale d’un diacre marie qui, devenu pretre, peut vivre
rbgulierement sa vie conjugale, mais dont un eventuel remariage serait nul.
L’ordination episcopale d’un homme marie demeure exclue. Lors du Concile Vati-
can I, qui recommenda la restauration d’un diaconat permanent dans I’Eglise lati-
ne, et suggera I'ordination au diaconat d’hommes aussi bien celibataires que maries
(cf. la Constitution Lumen Gentium, n. 28), certains Peres auraient voulu mettre en
discussion le cblibat des pretres, mais le Pape Paul VI se reserva I’etude de la
question. Entretemps, les Peres developperent leur pensee sur le ministere et la vie
des Pretres dans le decret Presbyterorum Ordinis, approuve le 7 decembre 1965,
dont un paragraphe (n. 16) traite du celibat.

Le texte du Concile s’ouvre par une consideration sur le fait que la pratique de
la continence parfaite et perpetuelle pour le Royaume des Cieux (cf. Mt. 19,12) a
toujours ete vue comme particulibrement convenable au sacerdoce. Le Concile
reconnait que le cblibat n’est pas requis par la nature du sacerdoce, et porte le
temoignage de 1’Eglise primitive et des Eglises Orientales, mais insiste sur le rap-
port du celibat avec le sacerdoce. Nous trouvons, dans les notes: Mt. 19, 11-12; Lc.
20, 35-36; 1 Cor. 7, 32-34; 2 Cor. 11, 2; 1 Tim. 3, 2-5; Tit. 1, 6. Nous trouvons
aussi des citations des Papes Pie XI et Pie XII.

Deux annbes plus tard le Pape Paul VI developpait I’argument dans sa Lettre
Encyclique Sacerdotalis Caelibatus, du 24 Juin 1967. Le Pape passe in revue les
objections que I’on souleve contre le celibat et il repond & chacune d’elles (nn. 5-
16), et ensuite il en presente les raisons dans la premiere partie de la Lettre (nn. 17-
59) en en soulignant de nombreux aspects.
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Il en reldve tout d’abord le sens christologique: c’est de par le Christ que nous
pouvons saisir la valeur du celibat, de par sa vie, de Pimitation & laquelle est appele
tout eveque et tout pretre. Le Pape parle ensuite du sens ecclesiologique, qui est
bien plus profond d’un sens et d’une motivation tout simplement sociale; en effet,
nous pourrions bien considerer I’Eglise comme socidte, mais on I’appauvrirait sans
doute & n’'y voir que cela. En tant que Corps du Christ, I’'Eglise est une rdalite
thdandrique dont I'dtude est remise non & la sociologie mais & la theologie.
L’eveque et le pretre qui se dedient au service de I'Eglise ne sont pas des hommes
qui se dddient & une profession quelconque, voire humanitaire, mais des hommes
qui téchent de vivre pour le Christ. Le cdiibat sacerdotal, ajoute Paul VI, a un sens
eschatologique, qui s’eclaire par une projection de notre vie sur I’eternite. Apres
cet excursus theologique, Paul VI passe & I’exposition de la tradition de I'Eglise
surtout en Occident, mais aussi en Orient, dont il eite S. Grdgoire de Nysse et S.
Jean Chrysostome, et rappelle le celibat des eveques et la defense du mariage des
clercs. Suivent enfin des considerations pratiques. Les notes de ces pages de Paul
VI sont trds riches, depuis les Evangiles & Saint Paul, plusieurs conciles, les Pdres
de I’Eglise, latins et grecs, les Papes Pie XI, Pie XII et Jean XXIII.

En 1971 le Synode des Eveques, qui rdunissait environ deux Cents dveques
representant toutt I’dpiscopat de I’Eglise Catholique, dedia une partie de son As-
semblee Generale & I'dtude du sacerdoce ministdriel, et redigea un document qui fut
prdsente au Pape. Le document parle du celibat au quatrieme point de sa premiere
partie, en indiquant sa concordance & Pappel & la suite du Christ et sa valeur de
signe, ses motivations, les raisons de son imposition, les conditions qui le favori-
sent.

Nous trouvons ensuite deux propositions votees par les Peres:

1 - Laloi du celibat en vigueur dans I’Eglise latine doit etre maintenue (Placet
168; non placet 10, placet iuxta modum 21, abstentiones 2).

2 - 1l s’agissait ensuite de choisir entre deux formules: I’une excluait totale-
ment I’ordination presbyterale d’hommes marids, ,salvo semper Summi Pontificis
iure“, alors que l'autre reservait au Pape de permettre, & certaines conditions et
entre certains limites, I’ordination presbyterale d’hommes marids.

La premidre formule eut 107 voix, alors que en la seconde en eut 87 (plus
deux abstentions et deux votes nuls).

Nous arrivons ainsi aux deux codes actuellement en vigueur, le CIC pour
I’Eglise Catholique latine, promulgue en 1983, et le CCEO pour les Eglises Catho-
liques orientales, promulgue en 1990. Tous les deux traitent du celibat: pour le
code latin, il faut se referer au canon 277 § 1, d’apres lequel ,les clercs sont tenus
par I’obligation de garder la continence parfaite et perpdtuelle & cause du Royaume
des Cieux‘. Quant au CCEO, en presentant les droits et obligations des clercs, il
rappelle trois fois le edlibat. En premier lieu au canon 373, qui invite tous les fi-
deles & reconnaTtre, d’apres la tradition de toute I’Eglise, la valeur du celibat choisi
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pour le Royaume des Cieux, lequel, ajonte le canon, est si convenable au sacer-
doce. Il faut souligner que ce meme canon continue en affirmant qu’il faut honorer
I’dtat de clerc marie, sanctionne par la pratique de I’Eglise primitive et ensuite dans
les siecles par celle des Eglises orientales. Ainsi les deux textes donnent pour le
célibat une motivation surnaturelle, se rapportant aux paroles du Christ (Mt. 19,12).
Le canon du CIC souligne ensuite I’aspect charismatique du celibat, en le conside-
rant ,un don particulier de Dieu*. Par ce don, ,les ministres sacres peuvent s’unir
plus facilement au Christ avec un coeur sans partage et s’adonner plus librement au
Service de Dieu et des hommes*. Le texte souligne donc les deux dimensions du
celibat ecclesiastique: une elevation verticale, ascetique, selon laquelle I’eveque et
le pretre, libres de liens affectifs, peuvent vaquer mieux a la contemplation, et une
extension horizontale, en ce qu’il permet aux clercs, libres d’obligations familiales,
de s’adonner entierement & leur mission. Les textes rencontres, et surtout la Lettre
Encyclique Sacerdotalis Caelibatus, nous invitent & considerer cette dimension
horizontale dans son contenu theologique et non pas social ou, au moins, non seu-
lement social.

Revenons au CCEOQ: le can. 374 invite tous les clercs, celibataires et maries,
a se distinguer par leur chastete; suit le can. 376 qui invite les clercs maries a etre
des pfres de famille exemplaires; vient enfin le canon 375 qui exhorte les clercs
celibataires & vivre en communaute. Cette derntdre exhortation recourt aussi dans le
code pour I'liglise latine (can. 280) mais sans aucune relation au celibat. Enfin, je
desire rappeier que les documents sur le celibat soulignent la ndcessite d’une prepa-
ration adequate, et que nombreux sont les textes de I’Eglise Catholique qui regar-
dent cet aspect de la fobrmation des jeunes qui ddsirent s’engager dans le ministére
sacerdotal.

Je m’arrete 14, tout en sachant que par ces quelques mots j’ai peut-etre pu
presenter les grandes lignes de la loi du celibat dans I’Eglise Catholique, mais je
n’en ai siirement pas ddveloppd la doctrine, ce que d’ailleurs m’aurait fait deborder
abondamment du temps qu’on m’avait fixe: je vous remercie pour votre attention.
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THE THEORY OF THE PERPETUITY OF THE EFFECTS OF ORDINATION:
RETURN OF ORDAINED CLERICS TO LAY STATUS

Peter L’Huillier, New York

In order to address correctly the topic indicated in the title of the present study
we must try to conduct a critical enquiry because raw materials drawn from Church
History do not provide an incontrovertible answer. Moreover, we should bear in
mind that this issue was never raised in the East before having been exposed to
Western influence from the sixteenth Century onwardl. Some Roman Catholic
theologians think that the Orthodox are inconsistent since in the Eastern Church we
can find many occurrences of restoration of deposed clerics. According to those
Roman Catholic theologians, such an action necessarily implies the belief in the
existence of an indelible character2 but, as we will see, for Orthodox canonists and
theologians, this deduction appears to be highly problematic.

It is not prior to the thirteenth Century that the concept of the indelible cha-
racter of sacramental Orders became a common teaching among the schoolmen of
Western Christendom. This view Stands in sharp contrast with that held during the
early Middle Ages and still with the hesitancy of Peter Lombard and Gratian in the
twelfth Century3. During Christian Antiquity, one cannot find a trace of such a
doctrine4 with the notable exception of St. Augustine who resorts to this argument
in his polemic against the Donatists; but the bishop of Hippo does not systematical-
ly elaboratc this point because he focuses his attention on baptism .

When the idea that valid ordinations produce an indelible character became a
firm tenet in scholastic theology, the next Step was foreseeable, viz. the promotion
of this teaching to the rank of official doctrine. This was accomplished by the
Council of Florence in November 1434. The decree of union of the Armenians
States: ,Inter haec sacramenta tria sunt: baptismus, confirmatio et ordo, quae
characterem, id est spirituale quoddam signum a ceteris distinctivum, imprimunt in

' J.-M. GARRIGUES, M.-J. LE GUILLOU and A. RIOU have tried to demonstratc that the idea
of indelible character is exprcssed by other phrases in the works of some Grcek Fathers. However, this
attempt is not convincing espccially with regard to the meaning of the term ,sphragis” which in litur-
gico-canonical literature seldom conveys the idea of ,Character": Le caractére sacerdotal dans la tradi-
tion des Pdres grecs, in: Nouvclle rcvue thdologique 93 (1971) 801-820.

2 M. JUGIE, Theologia ... Orientalium, t. lii, Paris 1930,430-434.

3 P. POURRAT, La thdologie sacramentaire, Paris 1910, 212-222.

4 On the general standpoint in antiquity, see C. VOGEL Ordinations inconsistantes et Caractere
inamissiblc, Torino 1978, 1-167 and 149-181. See also W. RORDORF, Liturgie, foiet vie des premiers
chrotiens, Paris 1986, 126-128.

5 See, e.g. Contra epistulam Parmcniani, Il, xiii, 30, in: (Euvres de Saint Augustin, 28, Paris
1963, 346-350.
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anima indelibile“6.71t is a well-known fact that Luther and the other Continental

Reformers took a strong stand against the concept of the priestly nature of the
Church ministry. Their views included of course a rejection of the notion of cha-
racter and the Council of Trent reaffirmed the doctrine of a character ,,gui nec de-
leri nec auferri potest“l. When Protestant views were known in the East, the Or-
thodox reacted and expounded their standpoint in particular on ecclesiology and
sacramental theology. Theologians used abundantly materials drawn from Western
writing of the Counter Reformation.

The most famous symbolic document is the ,,Orthodox Confession of Faith*
basically composed by Peter Mogila, Metropolitan of Kiev (1633 -1646) and offi-
cially approved by the four Eastern Patriarchs in 16438. This document which is
significantly influenced by the Roman Catholic Tridentine theology deals inter alia
with sacramental Orders; nevertheless, the author does not mention indelible cha-
racter.

In Order to dispel the feeling of a similarity of view between Orthodoxy and
Protestantism, Dositheus, Patriarch of Jerusalem, published a Confession of Faith
in 1672. This document too reveals a heavy Latin influence9 and we find a State-
ment on the indelible character (charaktera anexaleipton) brought about by Ordi-
nationl0.10t is noteworthy that in the Russian translation published in 1838, this
phrase was deleted. Be that as it may, from that time onward the opinion about the
indelible character of the priesthood has had supporters in the Orthodox Church,
especially in the Greek-speaking world".

Let us try now to find what initial factor lead to the belief of the indelibleness
of the sacred Orders. Indubitably it derives from a fact attested from the beginning
of Christianity and subsequently confirmed by Written Law, prohibiting the reite-
ration of a legitimately conferred Ordination. Furthermore, this injunction was often
connected with the case of baptism, the indelibleness of which is affirmed in Pa-
tristic Tradition12. However, as a matter of fact, none of the Church Fathers, with
the sole exception of St. Augustine, deduces from the non-reiteration of baptism
that the prohibition of re-ordination stems also from the imprint of an indelible
mark on ordinands. As rightly observed by S.L. Greeslade, ,perhaps he [i.e. St.
Augustine] did not sufficiently reflect whether any distinction between one sacra-

6 DENZINGER-SCHONMETZER, Enchiridion symbolorum, 1313.

7 Ibid. 1767.

8 About this document sce the opinion of Fr. G. FLOROVSKY, Ways of Russian Theology, pait
one, Beimont, Ma. 1979, 74-78. For the text itself see J.N. KARMIRIS, Ta dogmatika kai symbolika
mnemeia tes Orthodoxon Kalholikes Ekklesias, ii, Athens 1953,593-686.

9 KARMIRIS, ibid., 746-773.

10 Ibid., n. 760.

11 P. PANAGIOTAKOS, He ierésyne kai ai ex autes nomokanonikai synepeiai, AUiens 1951.

12 See e.g. St. Cyril of Jerusalem, Procatcch, xvi. ,sphragis hagia akatalytos" (P.G. 33, 360 A);
Xxvii: ,sphragida ... anexaleipton” (ibid. 365 A).
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ment and another remained possible or necessary““13. Actually c. 48 of Ctrthage

referring to a decision made by a plenary synod held in Capua forbids altogether
rebaptizations, reordinations and episcopal transfersl4. Apostolic canon 68 States:
1T any bishop, priest or deacon receives a second Ordination from anyone, let him
and the one who ordained him be deposed; unless it be proved that his ordination
has been performed by heretics; for those who have been baptized or ordained by
such persons cannot be either of the faithfull or of the clergy*“15. The author of this
canon does not teil us why a person would want to receive another ordination. In
his commentary Zonaras envisions two hypotheses: either this cleric hopes to recei-
ve more grace by a second ordination, or having forsaken the priesthood, he wants
again to fulfil sacred functions and therefore to be reordained. Baisamon leans
toward the latter hypothesis and, of course, States that it is impossiblels. At all
events, those canonists do not allude to the existence of an indelible character.
Commenting on this canon, St. Nicodemus the Hagiorite (d. 1809) rejects the idea
of the indelible character of the priesthood although he acknowledges that many
Greek theologians of his time share an opposite viewl7.

It is also worth noting that Bishop Nikodim Milash in his explanation of the
same canon does not refer at all to the indelible character of the priesthood18 We,
must however carefully avoid drawing an erroneous conclusion from the fact that,
in Eastern Tradition, the concept of indelible character of the priesthood does not
appear. This does not imply a Protestant understanding of the ministry as a merely
functional office among the People of God. Such a distorted vision is inconsistent
with the evidence provided by liturgical literature which always makes a distinction
between clergy and laity (pantos tu kleru kai tu lau). Accession to Orders entails a
setting apart, a consecration, and this action is initiated by God Himself. This reali-
ty is strongly emphasized in the wording used for the promotion to sacred Orders:
sthe divine grace, which heals whatever is inform, and completes whatever is wan-
ting, appoints (procheirisetai) N ... . Furthermore, this priestly consecration is
supposed to have normally an enduring effect. After the rite of ordination to the
presbyerate, the bishop commits the Lord’ s Body to the new priest, saying:
~Receive this trust (ten parakatatheken auten) and preserve it unharmed until your

last breath for you will be held to account for it at the second coming of our great
Lord and Saviour Jesus Christ*“19. Notwithstanding, this grace of priesthood (he tes

13 Schism in the Early Church, London 1953, 175.

14 ,Ut non liccat fieri rebaptizationes, reordinationes, ucl translationes episcoporam*“; Concilia
Africae, Corpus Christianorum, S.L. CCIX, 187.

15 Les Constitutions apostoliques, iii, Paris 1987, 300.

16 RHALL1S/POTLIS, 2, 87-88.

17 D. CUMMINGS, The Rudder (The Orthodox Christian Educational Society), Chicago 1957,
119-120.

18 Pravila pravoslavnoj Cerkvi s tolkovanijami, I, S. Petersburg 1911, 146-147.

19 GOAR, Euchologion sive Rituale Groecorum, Venice 1730,243.
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hierateias Charis) can be lost as the result.of a grave transgression. This standpoint
of the Orthodox Tradition is unambiguously expressed in canonical literature. For
example, this idea underlies the wording of c¢. 3 of St. Basil and is clearly articula-
ted in c. 27 of the same Father, where we read about a deposed priest: ,to bless
some other person with the task of taking care of his duties would be inconsistent
panakoluthon)\ for a blessing is a transmission of sanctification. But anyone who
lacks this, owing to an involuntary offense, how can he transmit it to another“? We
cannot Claim that this Statement represents a personal opinion of St. Basil since it is
substantially reproduced in c. 26 ofthe Trullan Council.

At this point we should investigate the nature of deposition and examine its ef-
fects. Deposition can be defined as the act of depriving one permanently of his holy
Orders, to punish him for some serious offense. This definition applies to all kinds
of deposition. The following characteristics typify exclusively deposition: Deposi-
tion has always the character of a penalty (poena vindicativa) and is only inflicted
by a competent Church Court. Hence, a cleric cannot decide on his own initiative to
return to lay Status. At most, he may ask to be deprived from his functions if he
discloses the existence of a sin he committed which undoubtedly constitutes an
impediment for exercising priestly ministry20. Requesting release from the
priesthood in order to get an advantage runs counter to the legal and ethical princi-
ple expressed in the dictum: Nemo ex suo delicto meliorem suam conditionem
facere potest (No one can make his condition better by his own misdeed). Since
Canon Law envisions the exercise of sacred functions as a lifelong commitment, it
does not favorably consider the unilateral and voluntary renunciation of the mini-
stry. This standpoint is clearly enunciated in canon 3 of St. Cyril of Alexandria
which States: , It is a fact that it is not agreeable to the institutions of the Church for
resignation petitions to be offered by any ministers in sacred Orders {ton
hierurgon). For ifthey are worthy to celebrate the liturgy, let them stay there; but if
they are unworthy, let them not get out by resigning when they rather deserve to be
condemned for their actions. Such facts would stir up serious protests because they
stray from the right path“2l. Commenting on this rule, Baisamon remarked that
resigning from a clerical position is contrary to ,exactness and Church tradition*
(akribeian kai akoluthian ekklesiastiken). Shortly before, the Ecumenical Council
of Ephesus presided over by the same St. Cyril of Alexandria had blamed Eustathi-
us, an old man who by pusillanimity had renounced his episcopal position22. Howe-
ver, having found extenuating circumstances, the Council asked the provincial
synod of Pamphylia to show mercy and to re-establish the old man in his episcopal

2l See VOGEL, op. cit., 82-86
21 This canon is an extract from a letter addressed ca. 442 lo Domnos Il of Anlioch. Critical texi
in V.N. BENESEVIC, Syntagma XIV litulonim, I, St. Petersburg 1906, 564-567; loc. cit., 567. The

division into 3 canons was made later.
22Ed. SCHWARTZ, A.C.O. |, 1,7, 123-124.
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dignity, and even discreetly suggested that in the future he receive a vacant see.
Zonaras, who consistently is an upholder of exactness, tends to minimize the signi-
ficance of that decision23. Baisamon himself underlines that it is an act of economy
and he adds that a measure taken by economy does not necessarily set a prece-
dent24. At all events, neither Written Canon Law nor the traditional Custom of the
Church allow ordained clerics to return to lay Status by whim, that is to say on their
own initiative. This point is strongly emphasized by Bishop Nikodim Milash25.
However, as a matter of fact, nowadays the Orthodox Church has usually adopted a
lax attitude on this point under the influence of various factors. To be sure, this
phenomenon has to be considered in a larger framework. It affects especially Ro-
man Catholicism despite its teaching about the indelible character of the
priesthood26. An investigation of the sociological reasons underpinning this trend
would be outside the scope of our study. Suffice it to mention inter alia a reluctance
to take lifelong commitment. Be that as it may, the competent Authorities of the
Church have to deal with frequent requests for return to lay Status which in Contem-
porary parlance is merely referred to as laicization.

In the normative penal law of the Eastern Church, the deprivation of priestly
powers entails different statutory consequences resulting ffom the gravity of the®
perpetrated infraction. Thus, by and large we should distinguish three kinds of
deposition. The first category constitutes the milder form of deposition because its
effects are strictly limited to the prohibition of performing functions requiring
priestly powers. This kind of mitigated deposition is practically tantamount to an
everlasting Suspension and applies in the case of unintentional transgressions or of
faults committed with extenuating circumstances. In such occurrences, the deposed
cleric is allowed to stay in the sanctuary with the other clerics in holy Orders. This
penalty is mentioned in the following canons: Ancyra, c. 1 ; Neocaesarea, c. 9 and
10; In Trullo, c. 3 and 26; St. Basil, c. 27. With regard to the priests, deacons and
subdeacons contracting marriage after their ordination, Novella 79 of Emperor Leo
VI (886-912) States: ,A sufficient punishment shall only be the exclusion of the
Order (hypochéresei tes laxeds) in which they were prior to their marriage, but they
shall not be condemned to be completely deprived from external clerical appearan-
ces (schematos) and for accomplishing functions which are not for them unlawful
to perform“ (i.e. sacred functions)27. This imperial Constitution acceped by the

Church was introduced in the Syntagma of Matthew Blastares (1335)28. This author

23 RHALLIS/POTLIS, 2, 208-213.

24 1bid., 213-215, especially 214.

25 This author addresses this issue raore than once. See, e.g. PRAV1LA, |, 499-500.

26 M. SOUCKAR, Return to Ministry of Dispensed Priest, in: The Jurist 54 (1994) 605-616. This
author speaks of ,mass Exodus" during the years following Vatican II, 105.

22 P. NOA1LLES/A. DAIN, Les novelles de Uon vi le sage, Paris 1944,273-275.

28 Letter 3, ch. 4, RHALLIS/POTLIS, 6, 156.



123

adds a specifcation, viz. the Constitution supposedly applies to clerics who, after
their ordination contract a sccond marTiage. On this issue, the Russian Church feil
into the line of the Eastern Patriarchate at the Great Council of Moscow in 1667,
under the advice of Patriarch Paisios of Alexandria29.

The second category of deposition is by far the most frequently carried out. It
implies the permanent withdrawal of the right to fulfil ecclesiastical functions and
fiirthermore the deprivation of clerical identity marked by the elimination from the
list of the clergy. Those who draw upon themselves this punishment are, according
to the wording of canon 21 issued by the Trullan Council ,thrusted into the Status
of laymen* (en to ton laikon aptthumenoi topo). Possibly we can put in a category
apart the aggravated deposition. Normally, clerics drawing upon themselves depo-
sition are not simultaneously excommunicated since the Church moved by com-
passion applies the principle expressed in Holy Scripture: ,,[The Lord] will not take
vengeance by affliction twice at the same time*“30. This principle is mentioned in
Apostolic canon 25 and in cc. 3 and 51 of St. Basil. However there are some
exceptions for crimes regarded as extremely grave. For example, Apostolic canon
30 prescribes this double penalty ,,if a bishop obtains possession of a Church by the
aid of the temporal powers*. C. 51 of the same collection prescribes a similar pu-
nishment for clerics having Encratite tendencies.

In the mind of the Church, deprivation of the priestly grace is brought about
by the transgression itself and the canonical act of deposition constitutes only an
official acknowledgment of that Situation. Such an understanding underlies the
Statements of cc. 8 and 27 of St. Basil. Moreover, this idea is made explicit in c. 21
of the Trullan Council. About deposed clerics, we find the following wording: ,,the
sin on account of which they feil from grace (di'en tes charitos ekpepotkasi) and
made themselves utter aliens therefrom*. Evidently such an approach is only un-
derstandable within the framework of a sacramental or charismatic vision of Canon
Law which according to Rudolf Sohm prevailed in the Church until the twelfth
Century3l. In this perspective there is no place for the concept of an indelible cha-
racter distinct from the priestly grace. As we have seen above, St. Augustine had
put forward such an idea in his attempt to refute the arguments of the Donatists.
Speaking of the position taken by the Western schoolmen, Bernard Cooke obser-
ves: ,,For most theologians of the Middle Ages the doctrine of a character conferred
in ordination is used as a key to explaining the efficacy of sacramental actions per-

formed by an unworthy minister. And obviously it is the root for the lasting effect
of ordination and the nonrepetition of ordination“32. In the tradition of the Ancient

w Answer to question 3, Deianiia Moskovskikh Soborov 1666/1667 godou, ed. by. N. SUB-
BOTIN. Moscow 1893,2"1 part, folia 80B-81A.

> Nahum 1.9, according to the rendition of the LXX.

11 Kirchenrecht, |, Leipzig 1892.

,J Ministry to Word and Sacraments. Philadelphia 1976, 580.
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Church, kept in Written Law of the Orthodox Church, the authenticity of an Ordi-
nation is determined by its legitimacy, i.e. the respect of the basic norms of cano-
nicity33. For example, the Fathers of Constantinople in 381 stated : ,,[We have de-
creed] concerning Maximus the Cynic and the disturbances caused by him in Con-
stantinople, that he never was and is not now a bishop; that those who have been
ordained by him are in no order whatever of the clergy, since all which has been
done concerning him or by him is declared to be invalid (a kyréthentdn; in ir-
ritum)“34. The first Ecumenical Council States in c. 6: ,, ... And this is to be univer-
sally understood that if anyone has been made a bishop without the metropolitan’ s
approval, the great Council has prescribed that such a man ought not to be a bis-
hop*. In their commentaries of this canon, Zonaras, Baisamon and Aristenos decla-
re bluntly that such a man ,,is not a bishop*35.3&ddressing the problem of absolute
ordination, the Council of Chalcedon States: ,Regarding those who have been or-
dained at large (apolytds), the holy Council has ruled that any such ordination shall
be null and void (akyron)“. Citing those texts is relevant to our subject because it
illustrates the fact that classical Orthodox Canon Law does not set a clear distincti-
on between what was called later in Scholastic theology potestas ordinis and pote-
stas jurisdictionis3S. In the West, when the doctrine of a clear distinction between’
those two powers was ftrmly established, deposition was regarded as a loss of the
latter, while the former remained untouched because of the supposed indelibleness
of the sacramental character. Thus, in the Roman Catholic Church, lifting depositi-
on does not present theoretical difficulties. The See of Rome has the right to restore
the jurisdictional power ffom which the deposed cleric had been deprived3’. Mo-
reover, one finds this specifcation in the Code: ,There is no such penalty as depri-
vation of the power of Orders, but only the prohibition against exercising it or some
acts of Orders*38.*

In the Orthodox Tradition, as was the case in the West until the twelfth Centu-
ry, we do not find such a sharp distinction between power of Order and power of
jurisdiction. Does this mean that applying this distinction would be utterly inade-
quate with respect to ancient Christianity and thereafter to its Eastern part? We
think that this question requires a qualifed answer. To be sure, on the one hand, the

33 Ch.-J. N. BAILEY, Validity and Authenticity: The Differcnce Between Western and Orthodox
Views on Oders in: St. Vlademir's Sem. Qu.8 (1964) 86-92.

34 C. 4. Injurisprudence, ,absolute nullity” and ,inexistence* are synonymous. On the history of
Maximus, see H. R. PERCIVAL, The Seven Ecumenical Councils of the undivided Church, Grand
Rapids, MI 1977, 179-181.

35 RHALLIS/POTTLIS, 2, 129-131.

36 Y. CONGAR, L'Bglise de saint Augustin & 1’ dpoque moderne, Paris 1970, 148-149.

37 Code of Canon Law, Latin-English Ed., Canon Law Society of America, Washington, D.C.
1983,cc. 293, 102-103.

38 Ibid., cc. 1338 § 2, 483, latin text p. 482. See A. BORRAS, Les sanctions dans I’feglise, Paris
1990, 124-147.



125

existence of such a distinction is never articulated in ancient canonical documents
and therefore there are no terms to express those concepts. On the other hand, the
Church’s praxis seems to imply a looming vision of a differentiation39. Suffice it to
take only one exemple. Rejecting any kind of distinction in that matter would make
incomprehensible the difference between the duty of supervision (phrontis-
sollicitudo) attributed to the metropolitans and the exclusive immediate authority
(exusia-potestas) ofthe local bishops4". In the Contemporary epoch, some Orthodox
canonists do not hesitate to speak of hierarchia ordinis and hierarchia jurisdictio-
nis. Such is the case of Bishop Nikodim Milash4l. Be that as it may, in the East
theologians and canonists have never drawn systematically the consequences of this
distinctiveness as has been the case in Western Christendom from the thirteenth
Century onward. Furthermore, the idea of an ineffaceabie mark conferred by Ordi-
nation is unreservedly accepted in the East only by those theologians and canonists
exposed to Latin influence. We share on this issue the viewpoint of Prof. Chr. An-
droutsos who considers this teaching at most as ,,a theological theory* and certainly
not as a dogma42. The upholders of this theory argue that its acceptancc is a
necessary presupposition for explaining how sometimes depositions can be lifted.
We can also find Orthodox, nowadays mostly Russians, asserting that a lawfully
pronounced sentence of deposition is irreversible; but this position does not bear up
under scrutiny since historical evidence points to the opposite43. Moreover, both
theories are wrong because they rest on false premises, to wit the reality or the
inexistence of an indelible character. This dilemma has a corollary: can a deposed
cleric perform validly, albeit illicitly, priestly functions442®s we have seen above,
such hypotheses are not supported by historical evidence and do not fit in with the
axiomatic viewpoint prevailing in the mainstream of ancient Christianity about the
unity of the Church in Heaven and on Earth. In the late Middle Ages, this belief is
emphatically reaffirmed in the Byzantine Church by Symeon of Thessalonika (d.
1429) who States; ,, There is only one Church above and below (mia Ekklesia and te
kai katd)‘M. This vision implies a strict understanding of the promises made by
Jesus as reported in Matthew 16.19 and 18.18 on the power of binding and loosing.
We have also seen that there are different kinds of deposition according to the
seriousness of the transgression and therefore it is not possible to equate merely in

59 See our articlc: Rapport enlre pouvoir d'ordre ei de jurisdiction dans la Tradition orientale, in;
Revue de Droit Canonique 23 (1973) 281-289.

411 Antioch, c. 9; cf. Aposl. Can. 34.

41 Pravoslavnoe Cerkovnoe Pravo, St. Pelersburg 1897, 284.

42 DogmatikS tis Orthodoxu Anatolikiis EkkIBsias, Second ed. Alhens 1956, 314-315.

43 See e.g. A. CATOIRE, L* absolution de la kathaircsis, in: Echos d'Orient 17 (1914/15) 111-
119.

44 PANAGIOTAKOS, op. cit. N. 11, 55-56: About the validity of priestly functions pcrformed by
deposed Bulgarian clerics after the schism of 1872.

45 De sacro templo, 131 (P.G. 155, 340A).
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every case deposition and return to the lay state. In the latter instance, the phrasing
of the canons sometimes specifes this fact; let us mention Apostolic canons 15 and
62 and c. 21 ofthe Trullan Council. With respect to the former instance, the idea of
with drawal of the priesthood is qualifed. In his Novella 79, Emperor Leo VI
maintains the ancient law prescribing that the subdeacon, deacon or priest who
marries after his ordination must be excluded from his order but not completely
fforn the clergy because ,whatever has been once offered to God must not be drawn
away“46. This remark bears on the milder type of deposition, and applying it to
complete deposition probably would not be correct. It is noteworthy that the la-
wmaker does not use the verb ,,dynasthai‘ (to be able) but ,dein“ (to have to).

The debate on the possible restoration from deposition is often mistakenly
treated because of the useless controversy on the existence or not of an indelible
character. Let us try to clarily this issue. The common feature of every kind of
deposition is, at least in principle, its everlasting duration in contradistinction with
Suspension (argia). The reason for that permanency has to be found in the nature of
the offense perpetrated by the defendant. Usually it comes from a transgression
bringing about an irregularity preventing the exercise of sacred functions. In occur-
rences of grave and widely known offenses, the restoration to the priesthood of the
culprit could produce a big scandal in the Church. Such was the case with the so-
called ,Moechian Schism*: The priest Joseph who had blessed the wedding of
Constantine VI in 797 was deposed but later re-established in 80647. It is worth
noting that the controversy between Patriarch Nicephorus and the Studites did not
bear on the theoretical question to know whether or not the lifting of that deposition
was possible. The Studites considered this lifting as morally wrong. But we have
other cases when deposition had been pronounced for offenses which, albeit cano-
nically punished by that penalty, are not so serious. Therefore the re-establishment
to holy Orders can be made by application of oikonomia, as substantiated by histo-
rical evidence48.

How can we envision the reactivation of sacred powers for a legitimately de-
posed cleric without supposing the permanency of a priestly character? On this
issue Professor H. Alivizatos provides a cogent explanation: The Church is the
treasurer and dispenser of the Holy Sacraments. Thus, by the act of deposition the
penalized minister ceases to possess this ecclesial power. If, later, competent
Church Authorities deem appropriate to re-establish by oikonomia the deposed
cleric, this action implies that the latter is once again commissioned by the Church
to fulfil sacred functions49.

48 Cf. supran. 27.

41 V. GRUMEL, Les Regesles des Actes du Patriarcat de Constatinople, nrs. 368 and 377.
48 Ibid. nr. 1134 (a. 1177).

49 He Oikonomia kata to kanonikon Dikaion tes Orthoddxu Ekklesias, Athens 1949,79-81.
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We have seen that, except in one case, clerics must not ask to be laicized or
even less to take themselves the initiative to get rid of their functions. In fact, such
a move supposes a merely occupational understanding of the priesthood which
ignores completely the consecration implied in the notion of ,clergy*, i.e. ,being
set apart for the exclusive Service of Godill. Therefore, voluntary abandonment of
the priestly Orders represents an action at variance with canonical exactness and the
Church cannot use a uniform procedure which would give an appearance of re-
spectability to such a renunciation. To what extern can the Church resort to oiko-
nomial To be sure, there are, especially nowadays, situations requiring its imple-
mentation. However we should not forget that oikonomia is not a panacea and
constitutes only an exception which does not abolish the norm. As rightly stated by
Zonaras: ,We do not consider as a law of the Church what happens seldom*“51.
Being reduced to the lay state can be a measure of mercy and compassion and

should not be regarded as a right or privilege; this point is made very clear by the
various phrasings found in canonical textsb2.

511 Article ,Clergy, Clerics", by A. BERNARDINO, Encyclopedia of the Early Church, vol. I, NY
1992, 181-183.

51 Commentary on c. 17 of the First-Second Council, RHALL1S/POTLIS, 2, loc. cit. 702.

52 See evidential materials cited by C. VOGEL, op. cit., 64-79.
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ORDER AND GRADES OF ORDER IN THE TRADITION OF THE ANCIENT
APOSTOLIC CHURCH OF THE EAST

Mar Aprem, Trichur

The Ancient Apostolic Church of the East discussed in this paper is the
Church that developed east of the Roman Empire in the early centuries of the
Christian era. This Church is nicknamed ,Nestorian*“. Ethnically it is known as the
Assyrian Church. Some refer to it as the East Syrian Church or the Persian Church.
Since 1964-68 it is temporarily split into two jurisdictions. The old (Julian) Calen-
darists follow Patriarch Mar Adhai Il of Bagdad and those who follow the Gregor-
ian calendar are under Patriarch Mar Dinkha IV (now residing in Chicago). The
tradition of both groups is one and the same. Apart from the calendar, there is no
serious difference between these two groups of the Ancient Apostolic Church of the
East.

/. Clerical Order and Duties

The Order of the clergy in this Church is nine-fold as follows in descending
Order:
Patriarch (Patharyarcha)
Metropolitan (Mithrapoleitha)
Bishop (Apiscopa)
Archdeacon (Archidyaqon)
Cor-episcopa or Priyadota (Qor apiscopa)
Priest (Qashisha)
Deacon (Mshamshana)
Hypodeacon (Heevpadyaqgna)
Reader (Qaroya)

© NN

These Orders correspond to the nine ranks of the holy Angels: 1. Cherubim, 2.
Seraphim, 3. Thrones, 4. Halle, 5. Shultana, 6. Maravatha, 7. Archos, 8. Archan-
gels, 9. Angels.

The book known as Messianic Teachings used as a Cathechism book for Sun-
day School children in India, chapter 8 (About Holy Church) deals with the nine
grades of clergy and their responsibilities. The answer to question No. 225 informs
us that the 12 Apostles, St. Paul, St. Barnabas and St. Titus are some of the bishops
in the early Church. The answer to question No. 226 about the priests is: ,St. Paul
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salutes some of the priests of the Church of Ephesus (Acts 20:17)*“. The deacons
referred to in this Catechism are St. Stephen, the first martyr and Philipos (Acts
6:5).

Special duties are assigned to these nine different ranks of the clergy: The du-
ties ofthe Qaroya (Reader) are to read the Old Testament as well as the Acts of the
Apostles from the right side of the altar. The justification for this post is that Jesus
when he was young, read from the Old Testament (Book of Isaiah) in the synago-
gue at Nazareth which is considered his hometown (Luke 4:16.17).

The duties ofthe Heevpathyagne are to sweep and clean the altar, to keep the
doors and to light the lamps. They can read the same portions which Readers are
authosrised to read, and nothing more.

The deacons are authorised to read the Epistle, the litany (Ngoom Shap), to
recite Areem Kalchon (Raise your voice) and to administer the cup (Kasa). It is the
duty of the deacons to assist the Priest in many ways. He says Nsalli Shlama Am-
man (Let us pray. Peace with us). He wears the Urara (stole) and ties the girdle
(soonara).

A Qashisha (Eider) administers the Holy sacraments of Qurbana, baptism etc.
and conducts marriages and burials. He is the head of a parish to which he is ap-
pointed by the Bishop. In India priests usually are transferred once in three years.

The Qor apiscopa is called Piryadotha. He will do all the duties of a Priest.
He will also visit parishes as a representative of the Bishop. Jesus was acting like a
Qor apiscopa when he sent out his 12 disciples as well as the seventy saying:
~Above all go to the sheep which are lost from the home of Israel” (Matt. 10:5,6;
Mark 6:7; Luke 9:1).

The duties of the Archdeacon are to see that the Services are conducted
properly, especially at the Cathedral Church of the Bishop. This is the highest rank
a married clergyman can aspire for. In India there are no archdeacons at present. As
recorded at the time of the arrival of the Potuguese under the leadership of Vasco
da Gama, in 1498 A. D. in south India, the Archdeacon was the highest post occu-
pied by an Indian Christian, as the bishops or Metropolitans who were in India
were those who were sent from Persia by the Patriarch of the Church ofthe East.

The lowest in the episcopal ranks is a Bishop or Apiscopa. The Greek spelling
is used by most of the Churches and perhaps in all languages. The Church of the
East, however, transliterates it as Apiscopa instead of the word episkopos. The
duties of the ordinary bishops are ,to ordain Readers, Sub Deacons, Deacons, for
his diocese and to bless the appointment of the Piryadotha and to say prayers over
one when he is raised to the rank of Archdeacon*l. The answer to the question {No.
262) informs us that Jesus Christ performed the duty of a Bishop when he breathed
on His disciples so that they may receive the Holy Spirit (John 20:22, 23).

1Answer 261, Messianic Teachings, p. 60
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The duties of the Metropolitan are specified in answer No. 263. ,In addition
to the execution of the duties of a Bishop, he consecrates the necessary bishops
needed for his diocese*.

The Bishop thus consecrated by the Metropolitan would enter into the admi-
nistration after he gets confirmation from the Patriarch. - Jesus functioned as a
Metropolitan on the day of Ascension when he blessed his disciples as mentioned
in Luke 24:50 as well as through his Great Commission to the disciples to convert
and baptize all the nations (Matt 28:19. 20).

The function of the Patriarch is ,to govern the whole Catholic Church, to
consecrate Metropolitans and to confirm the appointments of Bishops“2. The que-
stion when Jesus did perform the duties of Patriarch, is answerd as follows: ,He did
this when he entrusted the keys of heavenly Kingdom to Simon Peter (Kepha)“
(Matt. 16:19).

The clergy in higher ranks can do all the duties entrusted to the clergy in the
lower ranks. For example a Priest is the celebrant of the Holy Qurbana in most of
the Churches. But when a Bishop is present he celebrates Qurbana and the Priest
assists. Normally bishops do not do the duties of the deacons, although there is no
objection to do duties of the deacon, except vanity and pride.

Il. Clerical Order and Biblical Basis

The Thakhsa d' Siamieda: The Order of the ordination published in Syriac in
1966 at Mar Narsai Press, Trichur (the only printed edition in the Church of the

East) States the biblical references to the duties which Jesus performed in the nine
ranks3.

1. Reader: when he read from the book of Isaiah in the synagogue in Nazaret
(Luke 4:16-18).

2. Heevapadyagna: when he cleansed the Temple (John 2:15-16).

Deacon: when Jesus poured water and began to wash the feet of his disci-
ples (John 13:5); and when Jesus began to preach: ,Repent: the kingdom
of God is at hand* (Matt 4:17).

4. Qashisha: when our Lord baptised in the land of Judea and John baptised
in Ainion (John 3:22-23). And in the day of Passover when he broke bread
(his body and his blood) and gave it to his disciples (Matt. 26:26-28).

5. Qor apiscopa: when he said to his disciples: ,,I must preach the good news
ofthe kingdom of God*“ to the other cities (Luke 4, 43).

2 Answer to Question No. 267, Messianic Teachings, p. 62
3Itis notclear who is the author of this list found in pp. 20-23
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6. Archidyaqon: when he said: ,Don’t go in the way of the gentiles. Don’t
enter the town of the Samaritans. Go to the sheep lost from the house of Is-
rael”“ (Matt. 10:5-7).

7. Apiscopa: when he rose ffom the tomb and went towards his disciples and
said to them: ,,All authority in heaven and earth are given to me* (Matt.
28:18). And when he breathed on them and said to them: ,Receive Holy
Spirit* (John 20:22/ 23).

8. Mithrapoleitha: when he appeared to his disciples on the sea of Tiberias
he said to Kepha: ,Tend my sheep* (John 21:16-18). And he said to his
disciples: ,Go: Make disciples of all the people and baptise them in the
name of the Father, Son and the Holy Spirit* (Matt. 28:19).

9. Patriarcha: when he said to Kepha , To thee the keys of the kingdom of
Heaven are given* (Matt 16:19). And when he raised his hands and bles-
sed, and when he was separated ffom them and ascended to heaven (Luke
24:51).

Ordination of the Apostles Ifom our Lord:

1. Qaroye: when he chose the 72.

Hevpadyaqne: when he sent them two by two.

Shamshane: when he washed their feet.

Qashishe: when he taught to break his body and his blood.

Qor Apiscope: when he said to them ,,I must preach the kingdom of God

also to other cities” (Luke 4:43).

6. Archidyagon: when he said to them: ,Do not go to the way of the gentiles.
Don’t enter the cities of the Samaritans* (Matt. 10:5-7).

7. Apiscopa: when he rose from the tomb and went towards them to the
heights.

8. Mithrapoleitha: when he appeared to them in the Sea of Tiberias.

9. Catholiege: when he blessed them at the time of Ascension.

10. Patriarge: when he sent to them the Paraclete from above.

a bl wbd

I11. Structure and Symbolism ofthe Service of Ordination’

1. Qaroya

In the Service of ordination to Qaroya, a lock of hair of the aspirant is cut in
front of the altar. Their hands are tied with Soonara. The aspirant Stands on the
Kisthroma (steps to the altar). The Archdeacon arranges the aspirants with hands

* The Syriac Book of Ordination printed at Mar Narsai Press, Trichur, 1966 is the only printed

edition available. Since such a book is not meant for the public use, only 50 copies were printed. Hence
it is not available in most of the libraries.
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tied. The Archdeacon hands over the urara and the Qiryana (Old Testament porti-
ons) to one of the deacons. Then the Bishop begins the Service with the Lord’s
Prayer. After a prayer he begins Shuraya (Psalm 105:1-7). The Bishop then comes
down to the step with the sceptre in hand and says a prayer. Then he unties the
hands of the candidates for the ordination and makes them stand on the first step.
The Archdeacon announces: ,Pray for N.N. who is going to be ordained as Qa-
roya“. The Bishop places his right hand on the bodies of those receiving ordination
and blesses them. At the conclusion of this blessing, when he says Hasha (now) he
signs the cross on their heads from front to back and right to left. The Archdeacon
hands over the Urara to the Bishop who places it on the streched hands of the can-
didates. He hands on the portion of Qiryana (Old Testament) to them.

2. Heevpadyagna

The Archdeacon announces: ,Pray for N.N. who receives the ordination of
Heevpadyagna“. The Bishop Stands on the top step (3!l). The candidates receiving
ordination as Heevpathyagna are led from the first step to the second step of the
altar. The Bishop places his right hand on the body of the candidate and his left
hand outstretched prays (Hur Bardeiq). When he says Hasha (now) he signs a cross
on their heads. He removes the Bible from their hands and hands it over to the
Archdeacon. He kisses their heads. He places the urara around their necks. These
heevapadyaqne cannot enter beyond the middle of the Qanke. The Bishop takes
them to the altar. The senior to the candidates hold on to the Mapra (cope) of the
Bishop. The others hold on to each other.

One thing to be noted is that in the case of the ordination of both, Qaroye and
Heevpadyaqne, the Bishop does not sign a cross on their foreheads, because they
do not receive the Holy Spirit like the other clergy. They are just set apart to read
the Old Testament and to keep the doors etc.

3. Deacons

After the Bishop has prayed the first prayer (Dakhya Rahim) he leads the
candidates for ordination to the inside of the altar. Then he begins the Qanona
(Psalm 15:1-5). The Bishop Stands on the altar. The candidates prostrate in front of
the altar. The second Qanona is Psalm 119:33-40 and the third Qanona is Psalm
103:17-end. The fourth ganona is Psalm 123: 1-4. Then the candidates kneel on
right with left knees held high. Both palms are held near the ears with only forefin-
gers facing upwards. This symbol indicates that the deacons will not liear anything
unholy. They will be obedient to the Priest and the high Priest like a slave.

The Bishop hands over the sceptre to the Archdeacon. He places his right
hand on the candidates and says the prayer Alahan Thara. At the conclusion of this
prayer the Bishop signs the cross on their heads. The Archdeacon asks the congre-
gation to pray to God for blessing these subdeacons who are being ordained as
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deacons. The Bishop places his right hand.on the heads of the candidates and rech-
tes the prayer Marya alaha. At the conclusion of this prayer the Bishop signs the
cross over their heads. He asks them to prostrate and get up. He takes the urara
from their necks and puts it over their left shoulders. The Archdeacon hands over
the Shleeha book (Epistles) to the Bishop who places it on the hands of each candi-
date. Then with his forefinger he signs the cross on the forehead of each candidate
from bottom to top and from right to left.

The Bishop says that so and so is set apart and confined for Service of the
Church like Stephen etc. He kisses each on the head. He takes away the book of the
Epistle from their hands and hands it over to the Archdeacon, The Bishop takes his
sceptre and worships before the altar, and turning to the west begins the ganona
(Psalm 145:18-cnd). While the ganona is read, the Archdeacon leads the new dea-
cons to the right and left of the altar. Then they kiss the altar. Then they bow before
the Bishop and kiss his hand. He blesses them. The new deacons kiss the hands of
the priests. The priests in turn kiss them on their heads and bless them. Then the
new deacons pass the ,kiss of peace” to the old deacons, who in turn, kiss them on
their heads.

If there is a Qurbana on that day the anthem of ganke is recited and ihe Holy
Qurbana is held. This last Statement makes it clear that the ordination to the dea-
cons can be given even without celebrating Qurbana.

4. Qashisha

A lock of hair of the candidate is cut. His hands are tied with the Soonara
(stole). The Mapra (Cope) is placed on his left shoulder. He is lead to the front of
the altar as per his seniority of deaconhood. The Bishop begins with the Lord’s
prayer. After a prayer, Psalm 84:6-end is said. The hands are untied. After a prayer
the Bishop inserts incense. After the anthems-prayer the ganona (Psalm 89:15-22,
24:2-8) is said. After a further prayer, a further gqanona (Psalm 36:7-11). After
another prayer, there is another ganona (Psalm 123). The Archdeacon asks the
candidates to kneel on both knees. They are asked to Stretch their hands as in pray-
er. The Mapra (cope) is placed on their left hands, heads bent. They kneel on both
knees meaning they receive two talents.

The Bishop gives the sceptre to the Archdeacon who says: ,Let us pray. Peace
be with us*. The Bishop says a prayer for himself and then placing his right hand
on the candidates, saying a prayer for the descent of the Holy Spirit on the candida-
tes. He signs a cross on the heads of the candidates. He again says a prayer putting
his right hand on the head of the candidates. In the middle of the prayer he holds
the right hand of the candidates.

At the conclusion of this prayer, the Bishop makes the sign of the cross on the
heads of the candidates. He asks them to prostrate and get up. He takes the Mapra
from their hands and puts it around their body. He lifts the urara from their shoul-
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ders and puts it properly around their necks. The Bishop hands over the book of
evangelion (Gospel) to the candidates and signs the cross on the forehead with his
right thumb. He kisses the heads of the candidates. He does it one by one and final-
ly hands over the Gospel to the Archdeacon. The candidates bow down and get up.

The Bishop takes his sceptre and climbs the altar. After worshipping before
the altar he begins the Qanona (Psalm 145:18-end). During the reading of the qa-
nona, the Archdeacon leads the new priests to the right and the left of the altar.
After the ganona they kneel before the Bishop who in turn blesses them. Then the
new priests pass the ,kiss of peace* to the old priests, who in turn, kiss the new
priests on their heads. They show their hands for the deacons to kiss. Then Qurba-
na is celebratcd.

5. Qorapiscopa

The chosen candidate is asked to stand in front of the altar. The Bishop begins
with the masthabtha: ,,Our Father. One of the priests says: ,Peace with us“. The
Bishop recites the prayer ,Hayyil Maran" (Strengthen our Lord) followed by 7xi-
nona (Psalm 105 1-7). After prayers and anthem, the second ganona begins (Psalm
21:2-7). After some Hpakhdha, the third ganona (Psalm 123:l-end) is said. The
Bishop comes towards the candidates and recites a prayer for himself. Then the
candidate kneels on both knees. The Bishop says the prayer (Marya alaha). He
signs the cross on the head of the candidate.

The Archdeacon announces the prayer for so and so who is raised to Qor
apiscopa. Prayers are said over the candidate. He signs the cross over the head of
the candidate. He makes the candidate to kneel and get up. He signs the cross on
the forehead of the candidate, and says the prayer ,,Ith paish”, then the 4™ Qanona
(Psalm 145:18 ff.).

While the ganona is said, the Archdeacon leads the Qor apiscopa on the right
and left of the altar. He gets up and kisses the hand of the Bishop, who in turn,
blesses the new Qor apiscopa. The Qor apiscopa passes the ,kiss of peace* to the
priests in the altar. He kisses them on their heads. He givens his hand to be kissed
by the deacons.

6. Archidyaqon

After the prayer of Rarnsha (evening), lilya (night), and sapra (morning), the
Bishop enters the ganke (altar) with the candidate and the other clergy. The senior
among the priests says: ,Peace be with us“. The Bishop says a prayer and begins
Psalm 150:I-end, H7.T-end. The senior Priest says: ,Peace be with us“. After
another prayer the ganona (Psalm 119: 65-72) is recited. After a further prayer and
the ganona (Psalm 123:1-3) the candidate kneels before the Bishop. A Senior
Priest says ,Peace with us“. The Bishop recites the prayer ,Marya alaha“ and
signs the cross on the head of the candidate. The Senior Priest announces that so
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and so is set apart for the Service ofthe Archdeacon etc. The Bishop says the prayer
».Gaza mather" and signs the cross on the head of the candidate. He announces that
so and so is set apart as Archdeacon. The Bishop gives his sceptre to the new
Archdeacon to hold it for a second and takes it back. The Qanona (Psalm 145:18-
end) is recited. During the recitation of the ganona the new Archdeacon is led to
the right and left of the altar. Then he kneels before the Bishop and kisses the hand
of the Bishop, who in turn, blesses the new Archdeacon. The new Archdeacon then
gives the ,kiss of peace* to the at the altar by kissing them on their heads. He gives
his hand to the deacons to be kissed.

The special duties of the Archdeacon are to begin and to conclude the Services
in the absence of the Bishop. He is authorised to do the consecration of altar
without holy oil. His duty is to hold the sceptre ofthe Bishop and so assist him.

7. Bishop

A Bishop can be consecrated by the Metropolitan or by the Patriarch. The
consecration is conducted only on sundays, festival days or Memorial days. The
evening prayer (previous evening) should be conducted as for a Lord’s festival.

The Metropolitan or Patriarch enters the Church with cross, gospel, candles
and censer in a procession. If the Patriarch is the main consecrator, the Metropo-
litans or bishops do not carry their sceptre without the permission of the Patriarch.
IT the consecrator is only a Metropolitan, the other Metropolitans or Bishops
present at the consecration can carry their sceptres.

The Priest chosen for the consecration is placed in front of the altar. He is as-
ked to stand in the middle of the ganke in front of the masthabtha. The celebrant
begins: ,,Our Father*. The Archdeacon says: ,Peace with us*. After a prayer begins
Psalm 132:l-end. The Archdeacon says: ,Peace with us*. The celebrant says the
prayer ,Lxikh Ruhake". Then he recites the anthems. The Archdeacon says: ,Peace
with us“. The celebrant says ,Jiahip mar*“. Psalm 119:65-72 and Psalm 123:l-end
are recited; a prayer follows. Then the Archdeacon places a cloth over the back of
the candidate who Stands bending in front of the consecrator and puts the Evangeli-
on-book on it. The candidate prostrates on the floor of the altar. The Bishops on
either side Stretch their right hand and hold the Gospel-book placed on his neck.
The consecrator reads Gospel portions (Matt. 16:13-18, John 21:15-17, Matt.
16:19). The consecrator prays a prayer to strengthen himself for the Service. Then
the Archdeacon says: ,Peace with us*“. The Metropolitan places his right hand on
the head of the candidate and prays ,Alahathava‘“. He signs the cross on the head of
the candidate. The Archdeacon announces: ,Pray for so and so, Priest and iehieda-
ya (monk), who is chosen to be consecrated Bishop for the Church in the diocese or
country (name)*“. The response from the congregation is that ,,it is just and appro-
priate” (Yaye u Zadeq). The consecrator places his right hand on the head of the
candidate and says a long prayer of consecration, signing the cross on the head of
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the candidate at the conclusion of the prayer. The bishops take their right hands
which were on the other side. They lift the Holy Bible from the back of the candi-
date. The consecrator kneels and gets up. At that time the Archdeacon brings from
inside the altar the official dress, the crown, sceptre etc. and hands them over to the
consecrator who puts them on the candidate. He ties the cross around the neck of
the candidate. Then he puts the ring on the finger on the right hand, symbolizing his
marriage to the holy church. Then he hands over the sceptre and places the crown
on the candidate.

With the thumb of his right hand the consecrator signs the cross on the fore-
head of the new Bishop from bottom to top and from right to left. He kisses the
head of the new Bishop and blesses him. The new Bishop worships before the
consecrator and kisses the right hand of the consecrator (Metropolitan or Patriarch).
The new Bishop is placed in his rank. Then he reads the Gospel and Thurgama (the
anthem of the Gospel sung antiphonally) and celebrates the Qudasha (liturgy). If
there are two bishops, one will read the Gospel and the other will celebrate the
liturgy. If there are three bishops, the third one preaches the sermon.

There is an Order of Shumlaya (confirmation). It is necessary only if the
consecrator is a Metropolitan and not the Patriarch. The newly consecrated Bishop
is sent by the Metropolitan to the Patriarch requesting for confirmation. There is a
brief Service of Shumlaya.The Patriarch leads it. Two Psalms are read (Psalm
132:l-end; Psalm 123:1-3). There are some prayers and anthems in between: Final-
ly the Patriarch places his right hand on the head of the candidate and recites the
prayer of confirmation. At the end the Patriarch signs the cross on the head of the
candidate. The Archdeacon hands over the dress, sceptre etc. to the Patriarch who
puts them on the Bishop. The Patriarch does not sign the cross on the forehead of
the Bishop, as he had been already signed at the forehead by the Metropolitan ear-
lier at the time of consecration.

Then the new Bishop kisses the hand of the Patriarch. He is placed in the
place according to his rank. Then he recites along with the Patriarch the Onitha
d'ganke and enters the Bema.8

8. Metropolitan

The evening and night prayers are recited as in the case of the bishop’s conse-
cration. On the morning the Patriarch enters the altar with the Metropolitans and
bishops. There is a small difference in the prayers ifthe candidate to the rank of the
Metropolitan is an ordinary Qashisha or in some cases, a Bishop (Apiscopa).

Psalm: 131:1-end is read. After some anthems the consecrator says a prayer
and begins Psalm 122. Then he reads the Gospel (Matt. 16:13-18, John 21:15-17;
Matt. 16:19). After a prayer for himself, the consecrator puts his right hand an the
head of the candidate and says the prayer of consecration. He signs the cross on the
head of the candidate. The Archdeacon announces that so and so Apiscopa is or-
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dained and appointed as the Metropolitan of such and such a place. The congrega-
tion responds twice: ,It is just and worthy*. The Patriarch says some passages to
him who is given the consecration of the Metropolitan and at its conclusion he
raises his voice and says ,Now and for ever. Amen*“, signing the cross on his head.
Then the Patriarch puts the Mapra around the candidate and gives him the crown
(,bierona) and the sceptre. He signs the cross on his forehead saying: ,So and so is
set apart, ordained, completed and confirmed to the great work of Metropolitan in
the city of N.N. in the name of Father, Son and Holy Spirit*.

The Patriarch kisses him on on his head and says: ,May the Messiah [...]
Amen*. Then he leads him to his throne holding his hand. The priests and deacons
give Shlama (peace) to the one who is consecrated. He goes to the Bema along with
the Patriarch and reads and preaches, if he wishes.

9. Patriarch

When the Patriarch dies the faithful assemble in Bagdad. All bishops and
Metropolitans come to Bagdad. The following rank is given for the Metropolitans
in the consecration of the Patriarch: 1. Metropolitan of lelam, 2. Metropolitan of
Nisibis, 3. Metropolitan of Basra, 4. Metropolitan of Arbel and Mosul, 5. Metro-
politan of Beth Garmai, 6. Metropolitan of Hulon, 7. Metropolitan of India5. Each
Metropolitan is allowed to bring three bishops from his eparchy. If a Metropolitan
cannot go to Bagdad due to sickness etc., he can send a letter of consent
(Shalmutha) to the Patriarch through the hands of the bishops in his eparchy. When
Metropolitans and bishops are gathered they would elect a worthy person. He
should not be even one day less than forty years of age6.

The Metropolitan of lelam is expected to be the consecrator. Although all
Metropolitans are expected for the consecration, if it is shortage, there should be at
least two Metropolitans with the bishops of this eparchy at the consecration of the
Catholicos, according to Mar Elijah of Nisbis7.8The order of the consecration be-
gins with the same prayers mentioned for the consecration of the bishops
{Apiscopaf. It is conducted in the great Church of Koke (Ctesiphon). In the mor-
ning all enter through the front of the tomb (Shkhintha) of Mar Awa Catholicos.
Psalm 84 is followed by Psalm 67. After the anthem, ganona (Psalm 137) is reci-

5 Indiais printed in bracket.

6 The age of40 years was not observed during the rule of the hereditary Mar Shimun family. The
last Patriarch of this family, Mar Eshai Shimun, who was murdercd on 6 Nov. 1975, was less than 13
years old. His predecessors who were his uncles, Mar Poulose Shimun (d. 1920) and Mar Bcnyamin
Shimun (d. 1918) were not 40 years old when they were consecrated or even when they died. Mar
Dinkha 1V, the present Patriarch of the new calendar group, was 40 years old when he was consecrated
in Ealing, England, in Oct. 1976. Mar Adhai I, present Patriarch of the old calendar, was only 25 years
old when he was consecrated in Bagdad in February 1972.

7 Consecration book, MarNarsai Press, Trichur 1966, pp. 105, 106.

8 Ibid. pp. 60-63.
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ted. The Karozutha (litany) from p. 414 of the Hudra is said. In it the names of all
the fathers (bishops and Metropolitans) gathered for the Service are mentioned.
Then ,Holy God“ is recited. When that prayer is concluded, all enter with cross,
Gospel, censer, candles, tili the great door. A Qala is recited from pp. 107, 108 of
the ordination book. Several anthems and prayers from the Hudra are said (p. 464,
165, 184, 187, 192, 58, 231). Thus the procession reaches the haigla of the Church.
Psalm 21 is recited. The Qarozutha (litany) from p. 414 of the Hudra is recited.
Two prayers are said. Then the Metropolitans and bishops enter with their crowns
and scepters in two rows, right and left. The Metropolitan of lelam Stands on the
Mastabtha. The Metropolitan of Nisibis on his right. Down from him on the right is
the Metropolitan of Arbel, afterwards behind him, the Keeper ofthe throne (Nathar
Kursya). On the left of the Masthabtha will be the Metropolitan of Basra and be-
hind him the Metropolitan of Hulon, behind the Meropolitan of Hulon is the Me-
tropolitan if India. Then bishops according to their ranks are followed by the priests
and deacons.

The Metropolitan of lelam begins ,,Our Father*“. The Bishop of Kashkar or the
Archdeacon of the area gets up and puts on the urara. The Archdeacon says:
,Peace with us*“. The Metropolitan of lelam, facing east, says a prayer and begins
Psalm 89:1-29, 33-38.

The Metropolitan of Nisibis says a prayer and begins Psalm 131. The Metro-
politan of Basra says a prayer and begins Psalm 105. The Metropolitan of Arbel
prays and begins Psalm 21:1-8. The Metropolitan of Beth Garmai says a prayer and
begins Psalm 84. The Metropolitan of Hulon says a prayer and begins Psalm 61.
The Metropolitan of India says a prayer and begins Psalm 67. The keeper of the
throne says a prayer. They begin the anthems from page 45. The last stanza is said
by the Metropolitan of lelam. The Archdeacon says: ,Peace with us*“. All bishops
present say one prayer and one ganona each (page 182). Then the Metropolitan of
lelam prays and begins Psalm 122. He reads the Gospeld (Matt. 16:13-18, John
21:15-17, Matt. 16:19).

The Metropolitan of lelam along with other Metropolitans on his right and
left, says the prayer of consecration: ,, [...] so and so Apiscopa Metropolitan (or so
and so Qashisha monk) chosen for the headship of the priesthood of the Patriarcha-
te [...]“. At the conclusion of this prayer the Metropolitan of lelam says in a loud
voice: ,Now and for ever“, the other respond: ,Amen“. The Archdeacon says:
,Peace with us*.

The Metropolitan on the right Stands near the head of the Catholicos and the
Metropolitans on the right place their hands on his body, the hands of the bishops
stretched out they say the prayer of consecration found on page 120, 121 of the
book of consecration. At its conclusion the Metropolitan of lelam raises his voice

Gospel readings are Ihe same for all (hrce ranks of Bishop, Metropolitan and Patriarch.
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along with other Metropolitans and says: ,,Now and for forever*. He signs the cross
on the head ofthe candidate. The Metropolitans and bishops hold their hand on the
neck and say the prayer of consecration (pp. 122, 123). At the conclusion of this
prayer the consecrator signs the cross on the head of the Patriarch saying: ,,Now
and for ever and ever*. They respond ,Amen*. They wrap around the mapra (cope)
and put on him the crown (bierona) and the sceptre. They sign the cross on his
forehead, saying in loud voice: ,,So and so is set apart, consecrated and confirmed
to the great work of patriarchate in the holy Church of Koke and all the East in the
name of the Father, Son and Holy Spirit for ever*,

They kiss his hand. The Metropolitan holding his hand leads him to the Mast-
habiha. The Patriarch blesses before the altar three times and kisses the altar. He
offers one of the two prayers found in pp. 124, 125. He turns his face westward to
the haikla (nave). All the laity there come near in groups, first to the altar, then to
the Patriarch, then to the Metropolitans, then to the bishops, then to the priests and
deacons in two rows.

The Metropolitan of lelam begins the anthem of the Throne. Then they climb
the Bema with two Metropolitans on either side. The consecrator says three times:
,Bless our Lord“ (all respond: , To the Patriarch®). ,Keep our Lord* (all respond:
»-TO the Patriarch®). - ,Strengthen our Lord in Holy Spirit“ (all respond: ,,To the
Patriarch®).

Afterwards the Patriarch is seated on the throne. After singing an anthem, the
Patriarch prays. They say: ,JLakhu Mara". Then Archdeacon ascends and takes
away the sceptres of all prelates except that of the Patriarch. At the time of reading
of Qiryane the Archdeacon Stands in front of the Catolicos holding his sceptre. The
Patriarch reads the Gospel, if he wishes he may preach and serve the word at the
door of Qanke. All come to wish Shlama to the Patriarch.

IV. Concluding Remarks

Women are not ordained to priesthood. Deaconesses are dedicated to assist at
the baptism of women.
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KLERIKER UND LAIEN IN DER ORTHODOXEN KIRCHE

Wiladislaw T sy p i n . Zagorsk

Im Epheserbrief beschreibt der Apostel Paulus ein Bild der Kirche Jesu
Christi, das sich durch besondere Vollstandigkeit, Anschaulichkeit und Klarheit
auszeichnet: ,Und er gab den einen das Apostelamt, andere setzte er als Propheten
ein, andere als Evangelisten, andere als Hirten und Lehrer, um die Heiligen fur die
Erfullung ihres Dienstes zu risten, fur den Aufbau des Leibes Christi. So sollen wir
alle zur Einheit im Glauben und in der Erkenntnis des Sohnes Gottes gelangen,
damit wir zum vollkommenen Menschen werden, und Christus in seiner vollende-
ten Gestalt darstellen. Wir sollen nicht mehr unmiindige Kinder sein, ein Spiel der
Wellen, hin und her getrieben von jedem Widerstreit der Meinungen, dem Betrug
der Menschen ausgeliefert, der Verschlagenheit, die in die Irre fihrt. Wir wollen
uns, von der Liebe geleitet, an die Wahrheit halten, und in allem wachsen, bis wir
ihn erreicht haben. Er, Christus, ist das Haupt. Durch ihn wird der ganze Leib zu-
sammengefiigt und gefestigt in jedem einzelnen Gelenk. Jedes tragt mit der Kraft,
die ihm zugemessen ist. So wachst der Leib und wird in Liebe aufgebaut* (Eph
4,11-16).

Alle Mitglieder der Kirche sind gleich in der Hoffnung auf die Errettung, auf
den Eingang ins Himmelreich, aber verschiedene Glieder der Kirche haben, wie es
in jedem lebendigen Organismus sein muB, verschiedene Amter. Im 1. Brief an die
Korinther schreibt der Apostel Paulus: ,3s gibt verschiedene Gnadengaben, aber
nur den einen Geist. Es gibt verschiedene Dienste, aber nur den einen Herren. Es
gibt verschieden Krafte, die wirken, aber nur den einen Gott: Er bewirkt alles in
allen* (1 Kor 12, 4-6).

Die Kirche kann man sich als eine Herde vorstellen, in der es Platz gibt fir
das Hirtenamt, das nach dem Vorbild des einzigen wahrhaftigen Guten Hirten aus-
getibt werden muR3. In dieser Hinsicht besteht das Volk Gottes, welches den Leib
der Kirche bildet, aus 2 Standen: aus den Hirten bzw. allen Klerikern im besten
Sinn des Wortes und aus den Laien. Dabei haben die Kleriker, die Geistlichkeit die
von Gott gegebene Pflicht, Gottes Wort zu predigen, die Goéttliche Liturgie zu
zelebrieren, die anderen Sakramente zu vollziehen und die Kirchenleitung auszu-
Uben.

Die Laien entbehren nicht der vollwertigen Teilnahme am kirchlichen Leben,
aber sie verrichten ihr Amt unter der seelsorgerischen Leitung der Hirten. Doch die
Unterordnung der Laien gegeniber den Geistlichen kann keinesfalls ihre geistliche
Waiirde herabsetzen. Besonders deutlich kommt die grundlegende orthodoxe Lehre
von der Bedeutung des Amtes der Laien in der Kirche in der berihmten Antwort
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der Orthodoxen Patriarchen auf die Enzyklika vom Papst Pius I1X ,Literae ad Ori-
entalis“ vom 6. Mai 1848 zum Ausdruck. In ihrem Sendschreiben lesen wir: ,Als
Bewahrer der Frommigkeit wirkt bei uns der Leib der Kirche, das heif3t, das Volk
selbst, das immer wiinscht, seinen Glauben unveréanderlich und im vollen Einklang
mit dem Glauben der Véter zu bewahren*,

Der orthodoxen Ekklesiologie ist zweierlei gleich fremd: 1. das Ignorieren des
Umstands, daf? die Kirche von Anfang an zwei Stande hat, das von Gott eingesetzte
Priestertum einerseits, und den Stand der Laien andererseits; 2. die Uberbewertung
der Grenze zwischen den Klerikern und der Laien im kirchlichen Dienst. Auf unter-
schiedlichen Grundlagen und auf verschiedene Weise nehmen beide, Kleriker und
Laien, an allen kirchlichen Amtern teil: an der Heiligung, am Lehramt und am
Leitungsamt.

Nach Auffassung eines bedeutenden russischen Kanonisten, des Erzpriesters
Nikolaus Afanassiew, tritt die priesterliche Wirde des Gottesvolkes (1 Petr 2,9) vor
allem und fast ausschlie3lich durch die Teilnahme an der eucharistischen Feier
zutage. An der kirchlichen Leitung nehmen die Laien nur durch Uberlegen, Prii-
fung, Zeugnis und Rezeption teil. Diese Auffassung vereinfacht einseitig die Frage
nach dem Dienst der Laien und hat keine ausreichende Basis, weder in der neute-
stamentlichen Ekklesiologie, noch in den Kanones, noch in der Geschichte der
Kirche. Vater Nikolaus Afanassiew bewertet den Status der Laien im Heiligungs-
dienst zu hoch, im Dienst der Leitung aber, im Vergleich mit der traditionellen und
authentischen orthodoxen Lehre, zu niedrig. Die prinzipiell hierarchische Struktur
der Kirche ist rickgekoppelt an das gemeinsame Priestertum des ,heiligen und
koniglichen Volkes* in allen kirchlichen Diensten.

Es ist allgemein bekannt, da sich der Stand der Kleriker in 2 Teile gliedert:
den Stand der geweihten (,hdheren*) Kleriker und den Stand der (,niederen*) Kle-
riker. Dabei bildet der geweihte Klerus drei vom Gott eingesetzte Stufen: Bischdfe,
Presbyter und Diakone. Diese Trias ist im Unterschied zur Zahl der historisch ge-
wachsenen Stufen der ,niederen* Kleriker unveranderbar; sie bleibt bis zum Welt-
untergang. Diese Hierarchie zeigt sich in allen Spharen des kirchlichen Lebens,
aber auf verschiedene Weise in verschiedenen Verhaltnissen: denn im Heiligungs-
amt steht der Dienst des Presbyters dem Dienst des Bischofs sehr nahe, weil der
Priester der Verwalter der Gnade in allen Sakramenten auf3er dem Sakrament der
Weihe ist. Im kirchlichen Leitungsamt verlauft hingegen eine scharfe Grenze zwi-
schen dem Bischof und den zwei anderen Weihestufen zusammen mit den niederen
Klerikern.

Wenn man den vollen Bestand der Kirche umschreiben will, sagt man gemaf
dem allgemeinen Sprachgebrauch des orthodoxen kanonischen Rechts: Bischofe,
Kleriker und Laien. Dabei bezeichnet das Wort ,Kleriker* sowohl Presbyter und
Diakone als auch Kleriker der niederen Stufen. Ein solcher Sprachgebrauch beruht



142

auf dem kanonisch berechtigten und tatséchlichen Verhaltnis zwischen der Voll-
macht der verschiedenen kirchlichen Stande.

Dem Bischof ist gemall dem 39. Kanon der Heiligen Apostel die das Volk
Gottes anvertraut, und er wird vor Gott flir Seelen Rechenschaft ablegen. Nur die
Bischofe werden zurecht Nachfolger der Apostel genannt, weil sie durch die Wei-
hesukzession eine ununterbrochene und gnadenvolle Verbindung mit den Erstzeu-
gen des Géttlichen Wortes haben.

Die Bischéfe sind gemal der Glaubenslehre der Kirche Hohepriester, héchste
Lehrer und Vorsteher ihrer Kirchen. lhnen ist nach den Worten des heiligen Johan-
nes von Damaskus die Kirche anvertraut. Der Kern der orthodoxen Lehre vom
bischoéflichen Amt ist in einer schénen Formel zusammengefalit, die auf den heili-
gen Cyprianus von Karthago zurtickgeht: der Bischof in der Kirche, und die Kirche
im Bischof. Noch friher hat der heilige Ignatius gelehrt: ,Wo der Bischof ist, dort
soll auch das Volk sein, denn wo Jesus Christus ist, dort ist die katholische Kirche*.
In den Schriften vom heiligen Ignatius findet man auRerordentlich starke Worte
vom Gnadenverlust jener, die die Gemeinschaft mit dem Bischof unterbrechen.
~Wer dem Bischof Ehre zollt, wird von Gott geehrt, wer aber etwas ohne Bischof
tut, dient dem Teufel”“. Vom Bischof als dem Haupt seiner Ortskirche sind alle

Presbyter, Diakone und Kleriker abhangig. ,Die Kleriker der Armenhauser und
Kloster und der Martyrerkirchen sollen gemaR der Uberlieferung der heiligen Va-

ter, so liest man in c. 8 des Okumenischen Konzils von Chalkedon, ,unter der
Gewalt der Bischofe einer jeden Stadt bleiben, und nicht aus Eigensinn gegen den
eigenen Bischof rebellieren*,

Presbyter und Diakone, wie auch andere Kleriker nehmen an allen Angele-
genheiten der kirchlichen Leitung durch die Bevollmachtigung teil, die sie vom
Bischof bekommen, sie erflillen seine Auftrage und sind ihm fir die Austibung
ihres Amtes verantwortlich. ,Presbyter und Diakone dirfen unabhéangig vom ohne
Willen des Bischofs nichts verrichten* - lautet der 39 Kanon der heiligen Apostel.

Die Teilnahme der Laien am kirchlichen Leben ist mannigfaltig, aber sie soll
immer unter der Aufsicht des Bischofs und der von ihm eingesetzten Priester, be-
sonders jener, die Vorsteher der Gemeinden sind, stehen. Einzelne Laien werden
auch far die Erfullung einmaliger Auftrédge der Bischofe und der Priester bzw. fur
standige Aufgaben in der kirchlichen Administration herangezogen. Prinzipiell
noch wichtiger, weil es einen starker universalen Charakter hat, ist die Teilnahme
der Laien an der Wahl der Bischofe und Presbyter und ihre Partizipation in den
kollegialen kirchlichen Leitungsorganen, bis hinaufzu den Konzilien.

Der Frage der Teilnahme von Laien bei der Auswahl der Bischéfe kommt we-
gen der besonderen Wichtigkeit des Bischofsamts eine Schliisselbedeutung zu. Man
mul aber sofort betonen, daf} eine solche Teilnahme keinen obligatorischen Cha-
rakter hat. Letzteres betrifft allerdings nur die Wahl. Bei der Weihe ist die Teil-
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nahme von Laien unbedingt nétig. Durch den Ruf,,axios* wird die Zustimmung des
christlichen Volkes zum Ausdruck gebracht.

Die ersten Bischofe waren von den Aposteln selbst auserwahlt und geweiht
worden. Der heilige Clemens von Rom schreibt im 1. Brief an die Korinther 42,
1.4: ,Die Apostel empfingen die frohe Botschaft fiir uns vom Herrn Jesus Christus

. . So predigten sie in Landern und Stadten und setzten nach vorausgegangener
Prifung im Geiste ihre Erstlinge zu Episkopen und Diakonen fir die kinftigen
Glaubigen ein®“. In der nachapostolischen Zeit wurde es zur Regel, dal} an der Wahl
der kiinftigen Bischéfe neben den Bischofen der Nachbargemeinden auch Kleriker
und Laien als Zeugen der guten Sitten des Kandidaten teilnahmen. Der heilige
Cyprian von Karthago schildert die Ordnung der Wahl und der Einsetzung eines
Bischofs so: ,Fir die rechtmafige Einsetzung des Vorstehers, der dem Volk gut
bekannt ist, sollen sich Bischéfe der Nachbargegend versammeln und in Anwesen-
heit des Volkes, dem das Leben der ausgewahlten Personen vollkommen bekannt
ist und das alle ihre Taten gesehen hat, die Auswabhl treffen*.

Das 1. Okumenische Konzil sagt in seinem 4. Kanon, der die Bischofswahl
regelt, nichts von einer Teilnahme der Laien. Baisamon hat in seiner Deutung die-
ses Kanons den Gedanken geauRert, daR die Véter des 1. Okumenischen Konzils
eine neue Wahlordnung eingefiihrt haben. ,Im Altertum®, schreibt er, sei ,die Wahl
der Bischofe in der Versammlung der Birger erfolgt. Aber den goéttlichen Vatern
war es nicht genehm, dal? Seelen der Geweihten zum Gegenstand von Gerlichten
unter den Laien werden, und darum haben sie bestimmt, dal der Bischof von den
Ortsbischéfen eines jeden Gebietes ausgewahlt werden muR“,

Diese Deutung scheint etwas gekiinstelt zu sein. Im 4. Jahrhundert fand wirk-
lich ein Wandel in jene Richtung statt, die Baisamon aufzeigt. Er bestand in der
Verringerung der Bedeutung der Stimmen der Laien bei der Wahl der Bischofe;
aber dieser Wandel hat nicht so einen radikalen Charakter gehabt, weil einerseits
auch in der vornizénischen Zeit den Stimmen der Bischoéfe eine besondere Bedeu-
tung zukam. Andererseits wurden aber auch in der Zeit nach dem 1. Konzil von
Nikaia die Laien nicht vollkommen von der Auswahl des Bischofs ausgeschlossen.
So erwahnt c. 50 des Konzils von Karthago die Laien als Zeugen der guten Sitten
sowohl des Kandidaten fur den Bischofsstuhl als auch mdégliche Kritiker seiner
Wabhl.

C. 13 des Konzils von Laodikeia schliel3t bei der Wahl der Personen, die als
Priester geweiht werden sollen, jene aus, die in der Sprache dieser Zeit von Bischo-
fen und Presbytern als ,Volksherde* bezeichnet wurden. Aber man muf3 betonen,
daR in diesem Kanon das Volk nicht als ,,laos* sondern als ,,ochlos* bezeichnet
wird.

Es besteht aber kein Zweifel, dal3 spater, um Unruhen bei der Wahl zu ver-
meiden, das Volk von den hochgestellten Personen vertreten wurde. Eine entspre-
chende Verordnung enthalt die 137. Novelle von Justinian. Bei der Auswahl der
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Vorsteher der Ortskirchen wuchs mit der Zeit dem Kaiser, gleichsam als Vertreter
aller Laien des Reiches, eine ausgesprochen wichtige Bedeutung zu.

Aus einer viel spateren Zeit, aus dem 15. Jahrhundert, ist uns die Schilderung
der Ordnung der Einsetzung des Patriarchen von Konstantinopel tberliefert. Nach-
folgendes Zitat stammt von Simeon, dem Bischof von Thessaloniki: ,Als der Patri-
arch starb, beriefder Kaiser die Bischofe der nachstliegenden Stadte zur Teilnahme
an der Wahlsynode; auBer den Bischofen war auch der Chartophylax des Hofes auf
der Synode anwesend. Die Synode wahlte 3 Kandidaten, die dem Wohlwollen des
Kaisers vorgeschlagen wurden. Der Kaiser wahlte einen von ihnen aus*. Auf die
Einwande derer, die die Rechtmé&Rigkeit der Teilnahme des Kaisers an der Auswahl
und an der Einsetzung des Patriarchen anzweifelten, antwortete Simeon von Thes-
saloniki so: ,,lhr, die Synode, nicht der Kaiser, setzt den Patriarchen ein; der Kaiser
aber nimmt als frommer Herrscher nur daran teil, und zwar nicht nur, weil er der
Beschuitzer der Kirche und ein von Gott Gesalbter ist, sondern auch um dem, was
die Kirche tut, groBere Kraft zu geben*. Mit anderen Worten: um den Akten der
kirchlichen Leitung auch die Rechtskraft im Staat zu verleihen.

In Ruf3land hat bei der Wahl des Bischofs zunachst die Meinung des Firsten
ein groRes Gewicht gehabt. Gewoéhnlich haben Firsten die Kandidaten fur Bi-
schofsstihle in ihren Teilfirstentimern vorgeschlagen, aber endgtltig wurde die
Einsetzung von der heiligen Synode mit dem Haupt der Kirche, dem Metropoliten,
an der Spitze durchgefihrt. In der synodalen Periode unserer Geschichte wurden
die Bischofskandidaten vom Heiligen Synod vorgeschlagen, der Kaiser aber wahlte
eine von drei vorgeschlagenen Personen aus. Die Frage nach dem Recht des Kai-
sers, die Stimme seiner Untertanen zu vertreten, Uberschreitet teilweise die Grenzen
der kanonischen Logik. Die Antwort hdngt wahrscheinlich von dieser oder jener
politischen Ideologie ab.

Zumindest theoretisch stand in der ganzen Geschichte der orthodoxen Kirche
das letzte Wort bei der Auswahl eines Bischofs der BischofsVersammlung zu oder,
wie es im Altertum geschah, einer Lokalsynode, oder einem kleinem Bischofs-
konzil, wie in RuB3land in der synodalen Periode. In verschiedenen Formen nahmen
an der Bischofswahl auch die Laien teil, aber diese Teilnahme spielte niemals eine
Hauptrolle und sie war nicht immer obligatorisch.

Die andere wichtige Frage, die mit dem Problem der Teilnahme der Laien an
Kirchenkonzilien verbunden ist, betrifft die Abhaltung von Lokalsynoden. Diese
Frage wurde mit einer besonderen Scharfe in der russischen kirchlichen Presse am
Anfang des 20. Jahrhunderts besprochen, namlich in Bezug aufdas damals erwarte-
te Allrussische Konzil, nachdem Kaiser Nikolaus Il. im Jahr 1905 seine prinzipielle
Genehmigung zur Einberufung des Konzils gegeben hatte.

Ein Gesichtspunkt wurde von der sogenannten Gruppe der ,32 Priester von
Petersburg* vorgetragen. Diese Gruppe forderte eine moglichst gute Vertretung der
Kleriker und der Laien am Konzil. Sie forderte auch, dal? Kleriker und Laien bei
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den Beratungen die gleichen Rechte wie die Bischdfe und das Stimmrecht zu allen
Themen, die die Lokalsynode behandeln wirde, haben sollten. Im ,Memorandum*
dieser Gruppe, das im Mai 1905 an das ,Erste Mitglied* des Heiligen Synods, den
Metropoliten von Petersburg, Antonius Vadkovskij, gerichtet worden war, wurde
besonders betont, dal das Konzil alle Stande der Kirche vertreten soll. ,Das Zwei-
hunderjahrige Fehlen von Konzilien und der heutige Zustand der synodalen Hierar-
chie, die nicht, wie es im Altertum Ublich war, von den Kirchen selbst gewahlt
wird, das hei3t, vom Klerus und vom Volk der vakanten Eparchie (wdrtlich:
‘Witwenkirchen”), erfordern unbedingt die Teilnahme der niederen Kleriker und
des Volkes*.

Die Behauptung ist historisch nicht korrekt, sie wird von mehreren Zeugnis-
sen, vor allem aber von den Kanones widergelegt. Die Mehrheit der Bischéfe, die
damals an der Diskussion teilgenommen haben, vertrat einen anderen Standpunkt.
Mit besonderer Scharfe ist fur ein reines Bischofskonzil der Erzbischof von Wol-
hynien, Antonius (spater Metropolit) aufgetreten. Eine tiefgehende Untersuchung
der Forderung ,der Petersburger Gruppe* hat der Erzbischof von Finnland, Sergius
(der kiinftige Patriarch) veroéffentlicht. Er schrieb: ,,Darf man, wenn man auf streng
kanonischem Boden stehen will, behaupten, dal Kleriker und Laien das Recht
haben, zusammen mit den Bischéfen, mit Stimmrecht an den Lokalsynoden teilzu-
nehmen? Die Antwort auf diese Frage kann nur negativ sein. DalR der Klerus und
die Laien an den konziliaren Beratungen teilnahmen, ist wahr. Aber zu behaupten,
daf dies ein kirchliches Gesetz sei, das fir alle obligatorisch, verbindlich ist, da
dies die Kanones der heiligen Apostel, der Okumenischen Konzilien und der Lo-
kalsynoden fordern, ist unbegriindet, ist unmdoglich. Das Buch der Kanones enthalt
keine Norm, die die Teilnahme der Kleriker und der Laien an den Lokalsynoden als
notwendig deklariert, und umgekehrt werden, Uberall dort, wo es um Konzilien
geht, nur Bischofe und nie Presbyter oder Laien erwahnt!' (vgl. cc. 19; 8 Trullanum;
c. 6 7. Okumen. Konzil, cc. 14; 27; 37;141; 142; 40 Karthago u.a.).

Um des kirchlichen Friedens willen hielt es Erzbischof Sergius jedoch fir zu-
lassig, zur Teilnahme am Konzil auch Kleriker und Laien zu nominieren, aber - so
schrieb er, - ,diese Teilnahme soll sich so vollziehen, daR sie den Grundsatz des
kanonischen Aufbaues der Kirche nicht zerstére”. Um letzterem gerecht zu werden,
schlug er vor, daB jeder BeschluR des Gesamtkonzils, der Zweifel hervorruft, von
einer Bischofsversammlung gepruft werden solle.

An dem Partikularkonzil, das im Jahre 1917 stattfand, nahmen 80 Bischofe,
185 Kleriker und 299 Laien teil. Wie man sieht, bildeten Laien die Mehrheit der
Synodalen. Die Bischofe bildeten weniger als 1/7 der gesamten Kérperschaft des
Konzils. Aber im Statut der Konzils war die besondere Verantwortung des Bischof-
samtes fir die Kirche verankert. Nach ihrer Beratung durch das Gesamtkonzil soll-
ten Themen von dogmatischem und kanonischem Charakter nochmals in der Bi-
schofsversammlung behandelt werden.
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An den Partikularkonzilien der Russischen Kirche in den Jahren 1945 und
1971 nahmen ungefahr gleich viel Bischofe, Kleriker (hauptsachlich Presbyter) und
Laien teil: etwa ein Vertreter von diesen drei Kirchenstanden aus jeder Eparchie.
Aber nur die Bischofe haben an diesen Konzilien abgestimmt, freilich, nicht nur fir
sich selbst, sondern auch fiur alle Kleriker und Laien ihrer Eparchien.

Hinsichtlich der Synodalen haben sich die Lokalsynoden der Jahre 1988 und
1990 von den Konzilien der Jahre 1945 und 1971 nicht unterschieden, wohl aber
hinsichtlich der Abstimmungsordung. Alle Teilnehmer haben an diesen letzten
Konzilien Stimm- und Wahlrecht gehabt.

Das Verwaltungsstatut der Russisch-Orthodoxen Kirche, das vom Konzil des
Jahres 1988 verabschiedet wurde, enthalt eine allgemeine Bestimmung, da3 an der
Lokalsynode Bischéfe, Kleriker und Laien teilnehmen sollen. Was aber die Bischo-
fe angeht, so sind sie alle, in corpore, sowohl Eparchialbischofe als auch Vikarbi-
schofe, Mitglieder des Konzils. Die Ordnung fur die Auswahl der Vertreter des
Klerus und der Laien und deren Quoten sind gemaR dem Statut vom Heiligen Syn-
od vor der Einberufung des Konzils festzulegen.

Das heute giltige Statut sieht besondere Rechte und eine besondere Verant-
wortung des Bischofsamtes vor. Alle Bischofe, die an den Sitzungen des Konzils
teilnehmen, sollen eine Bischofsversammmlung bilden. Diese Bischofsversamm-
lung wird einberufen, wenn es notwendig ist: vom Vorsitzenden des Konzils, vom
Vorsteher der Russich-Orthodoxen Kirche, vom Konzilsrat oder, wenn ein Drittel
der Bischofe darum ansucht. Das Ziel der Bischofsversammlung ist die Untersu-
chung der Beschliusse des Konzils, die besonders wichtig sind und aus dogmati-
scher oder kanonischer Sicht Bedenken hervorrufen. Fir die Aufhebung eines Be-
schlusses, der vom Gesamtkonzil gefaRt wurde, braucht es aber 2/3 der Stimmen
der an der Bischofsversammlung teilnehmenden Bischofe. Fir die endgiltige Auf-
hebung eines Beschlusses ist eine zweimalige Ablehnung durch die Bischofsver-
sammlung erforderlich.

Das heute glltige Statut verringert also die Vollmacht der Bischofskorper-
schaft am Partikularkonzil nicht nur gegeniiber den Synoden von 1945 und 1971,
sondern auch gegeniber dem historisch besonders bedeutenden Konzil von
1917/1918.

Auf dem Niveau der Eparchialverwaltung haben Kleriker und Laien in der
Geschichte der Orthodoxen Kirche immer auf verschiedene Weise teilgenommen.
Das heute gultige Statut fir die Verwaltung der Russisch-Orthodoxen Kirche sieht
2 kollegiale Verwaltungsorgane vor: die Eparchialversammlung und den Eparchial-
rat. Die Eparchialversammlung wird im Statut das héchste Organ genannt. Sie soll
aus der gleichen Anzahl von Klerikern und Laien bestehen und wird vom Bischof
nicht weniger als einmal im Jahr einberufen. Die Ordnung flr die Auswahl der
Mitglieder der Eparchialversammlung wird laut Statut von der eparchialen Verwal-
tung bestimmt. Als Vorsitzender der Eparchialversammlung firmiert statutengeman
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der Bischof der Eparchie als ihr Haupt. Er hat auch das Recht, alle Beschliisse der
Eparchialversammlung zu approbieren. Ohne bischofliche Approbation sind die
Beschlisse ungultig.

Der Eparchialrat soll statutengemafl aus Presbytern bestehen, wobei eine
Halfte vom Eparchialbischof ernannt und die andere Halfte von der Eparchialver-
sammlung gewahlt wird. Der Eparchialrat soll nicht weniger als einmal in drei
Monaten einberufen werden und wirkt unter dem Vorsitz des Bischofs. Der Epar-
chialrat gilt als Organ der eparchialen Administration und des eparchialen Gerichts.
Wie Beschlisse in der Eparchialversammlung missen auch die Verordnungen des
Eparchialrates vom Bischof genehmigt werden.

Die Verantwortung der Laien fur die Kirche kommt am deutlichsten aufdem
Niveau der Gemeinde zum Ausdruck. In der Russisch-Orthodoxen Kirche galt bis
zum Jahr 1988 eine Verordnung, die von der BischofsVersammlung des Jahres
1961 erlassen worden war. Damals wurden Kleriker von der Wahrnehmung der
administrativen, wirtschaftlichen und finanziellen Gemeindeangelegenheiten voll-
kommen ausgeschlossen. Alle kollegialen Gemeindeorgane - Gemeindeversamm-
lung und Gemeinderat - sollten ausschlie3lich aus Laien bestehen. Diese Verord-
nung wurde von der Bischofsversammlung unter dem Druck der, der Kirche feind-
lichen Sowjetmacht angenommen. Sie war keinesfalls darauf ausgerichtet, die Ver-
antwortung und Selbststandigkeit der Laien in der Gemeinde zu erhdhen. Mitglie-
der in den Gemeinderaten und Gemeindeversammlungen wurden Personen, die
dafur eine Genehmigung seitens der Staatsbehérden hatten, die das kirchliche Le-
ben Uberwachten, und oft waren es Kreaturen dieser Behorden.

Das heute giltige Statut sieht auf Gemeindeebende drei kollegiale Organe
vor: die Gemeindeversammlung mit dem Gemeindevorsteher als Vorsitzendem,
den Gemeinderat und die Revisionskommission. Der Vorsteher der Gemeinde wird
als Vorsitzender der Gemeindeversammlung von dieser Versammlung gewahilt,
aber die Versammlung darf keinen anderen Vorsitzenden wahlen, als den vom
Bischof ernannten. Es geht also um eine doppelte Bestatigung des Vorstehers,
seitens des Bischofs und seitens der Gemeindeversammlung. Den Vorsitz im Ge-
meinderat, dem die standige Sorge um das finanzielle Wohl der Gemeinde anver-
traut ist (hinsichtlich fund-raising, und hinsichtlich des Verbrauches der vorhande-
nen Mittel, in allen wirtschaftlichen Dingen), der die Verantwortung fur die Sonn-
tagsschule und andere Gemeindestiftungen tragt, kann sowohl der Vorsteher als
auch ein anderer Kleriker oder ein Laie haben. Im letzten Fall wird der Vorsitzende
des Gemeinderates auf traditionelle Weise der Alteste genannt.

Man mul3 auch erwahnen, dal3, gemall dem heute geltenden Statut, alle kirch-
lichen Funktionen, die Laien prinzipiell zuganglich sind, von der Mitgliedschaft in
der Gemeindeversammlung bis hin zur Teilnahme am Partikularkonzil, Frauen
genauso zugéanglich sind wie Mannern.
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THE PROBLEM OF PRIESTLY ORDINATION OF WOMEN
PANEL-DISCUSSION

John H. Eric kson, St Vladimir/Crestwood, New York

The Orthodox Church does not ordain women to the priestly ministry of pres-
byter or bishop, though there is overwhelming evidenc that in the past it ordained
women to the ministry of deacon. In modern discussions of the issue, the Orthodox
generally have been among the most outspoken in their rejection of women’s Ordi-
nation. Often the non-Orthodox opponents of women’s ordination have appealed to
the age-old witness and practice of the Orthodox as support for their position: some
even have been attracted to the Orthodox Church precisely because of its outspoken
stance on the issue in much the way that some others have been attracted to the
Roman Catholic Church. If one examines Orthodox contributions to the discussion
carefully, however, one discovers that most of them simply repeat the arguments of
others - Anglicans, Lutherans, Roman Catholics. This is no accident. On more than
one occasion, non-Orthodox opponents of women’s ordination have urged their
Orthodox friends to address the subject vigorously, going so far as to ,help* them
strengthen their arguments. Sometimes it has been they, much more emphatically
than the Orthodox themselves, who have warned of the dire consequences for dia-
log which would ensue ffom ordination of women. In a word, with this issue as with
many others, the Orthodox sometimes have been ,used* by their non-Orthodox
friends to promote certain positions which may not fully or adequately reflect the
Orthodox understanding of issue. In turn, non-Orthodox proponents of women’s
ordination sometimes have violently attacked the Orthodox for holding certain
positions or attitudes which the Orthodox themselves would have difficulty recog-
nizing as their own.

The paucity of original Orthodox theological arguments on the subject in
large part arises from the fact that women’s ordination has not been a critical issue
within the Orthodox Church hitherto, nor is it likely to become one in the near
future. The Orthodox do not ordain women to priestly ministry, and they react
nervously when others do, but unlike many Western Christians they have not been
preoccupied with this as an internal issue. For the most part the Orthodox of all
ages simply have taken for granted that a women cannot exercise the ministry of
priesthood, and therefore they have not systematically analized the question.

A possible exception from the past is St. Epiphanius of Salamis, who in his
account of various heretical groups examines the possibility of women priests at
some length. He appeals specifically to the praxis of Christ, the apostles and the
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Church throughout the ages: ,Never since the beginning of time has a women
served God as priest*“l. ,God never appointed to this ministry a single women upon
earth“2,*not even Mary, ,though from her womb and her bosom she took the king of
all men, the heavenly God, the Son of God‘°. As Bishop Kallistos Ware has re-
marked, ,most Orthodox today would find Epiphanius’ treatment of the subject
both convincing and sufficient. The ordination of women to the priesthood is an
innovation, with no sound basis whatsoever in Holy Tradition*. But as Ware im-
mediately goes on to add, ,,it has to be admitted, however, that this argument for
tradition will seem inadequate to the majority of Christians in the West, even to
many who are themselves opposed to the ordination of women as priests. It is not
enough for them to be told that it is not in tradition; they wish to know why it is
not*4.

Being an historian and a canonist rather than a theologian, | am not qualified
to offer address this question in all its manifold implications. Certainly any attempt
at a distinctly Orthodox answer to it would require deeper reflection on the mean-
ing of sexuality in God’s plan for humankind. This would also require deeper re-
flection on the nature of creation in relation to the Creator, lest we fall into the
temptation of projecting creaturely categories like sexuality onto God. | do wish,
however, to note one line of argumentation against women’s ordination which does
not find much resonance in the Orthodox tradition: the argument that in the exercise
of his official function - and above all in the eucharist - the priest directly repre-
sents Christ, that he acts in persona Christi ,to the point of being his very image*,
so that ,,natural resemblance* to Christ - including masculinity - is a prerequisite for
ordination. This argument, summarized here from Inter Insigniores, the Congrega-
tion for the Doctrine of the Faith’s Declaration on the Question ofthe Admission of
Women to the Ministerial Priesthood, can also be found in several modern Ortho-
dox discussions of the subject. In certain respects, however, it runs directly counter
at least to the Greek patristic teaching on the priesthood.

- This argument, first of all, focuses almost exclusively on the priest as cele-
brant of the eucharist. This has been a major preoccupation of the Latin West from
at least the 12"l Century, but it neglects the many other aspects of the priestly minis-
try which the patristic tradition - as revealed in such works as Gregory of Nazian-
zen’s Apology for His Flight, Basil the Great’s letters and Chrysostom’s Six Books
on the Priesthood - develop with such sensitivity.

- Moreover the argument, especially as it is developed in Inter Insigniores,
presupposes one particular doctrine of the eucharist which locates the ,moment of

| Epiphanius of Salamis, Panarion 3:2, heresy 79:2.

2 lbid. 79:7.

5 lbid. 79:3.

4 K. WARE, Man, Woman and the Priesthood of Christ, in: T. HOPKO (ed.), Womcn and the
Priesthood, St. Vladimir's Seminary Press, Crestwood NY, 1983, 9 - 37 at p. 19.
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consecration* at the point when the priest repeats the dominical words of instiution.
By emphasizing the Intervention of Christ present to His Church in the person of
the celebrant, this doctrine does draw attention to the fact that the eucharist is in
fact God'’s gift to us, that saving power is His alone, but it does so at the expense of
the epicletic element which is altogether crucial for the Orthodox understanding not
only of the eucharist but also of the Church and of its priestly ministry. In effect,
the doctrine suggests that there can exist an institutional representation of Christ
which functions independently of the Church formed by the Holy Spirit into one
body and filled with His gifts, whereas the Greek patristic tradition tries to hold
together ,spirit*“ and ,,office*, charismatic power and institutional authority, coher-
ence and vitality.

- Finally, the argument from ,natural resemblance* finds little resonance in
the Greek fathers, who are more concerned about the priest’s internal and ethical
conformity to Christ than they are with his external and physical conformity. When,
for exemple, they refer to the ,wholeness* and other qualities demanded of the
levitical priesthood, they regularly contrast the carnal meaning which these had in
the Old Testament, with the spiritual meaning which they now have in the new
covenantb, 6

More in harmony with the Eastern patristic tradition are arguments against
women’s ordination that stress the headship of the male . The order of creation
itself indicates a diversity of role and function for the two sexes that permits the
exercise of leadership and authority in the Church to males only. 1t must be ac-
knowledged, however, that patristic attitudes on this subject may have been molded
by Contemporary legal and social conventions and medical assumptions as much as
be Christian revelation. Consider, for example, this passage from the author known
as ,Ambrosiaster*: Tt is obvious that women is submitted to man’s power and that
she does not have authority. For she can neither teach, nor be a witness, nor give
guarantees, nor administer justice, and so, how much less is she than capable of
exercising power“7. The author explains women’s incapacity for the exercise of
authority by appealing entirely to examples drawn from Contemporary Roman law -
a law which he no doubt saw as simply reflecting the law of nature. In our own day
very few - even those most outspoken in their Opposition to women’s ordination -
would so radically exclude women from all positions of responsibility in secular

5 Cf. the provisions of Apostolic Canons 21 and 22, of | Nicaea canon 1 conceming eunuchs,
and the provisions of Apostolic Canons 77 and 78 conceming the physically handicapped: ,,!f anyone
be deprived of an eye or lame of a leg but in other respects be worthy of a bishopric, he may be or-
dained, for the defect of the body does not defile an man, but the pollution of the soul. But if a man be
deaf or blind, he may not be made a bishop, not indeed as if he were thus defiled, but that the affairs of
the Church may not be hindernd"

6 See especially commentaries in 1 Cor. 1:3, | Cor. 14:34-35, Titus 2:3-4 and 1 Tim. 2:12 and
such texts as Apostolic Constitutions 3.9.14.

7CSEL 50, 82.14-83.15.



151

society. Yet if the Order of creation excludes women from positions of leaderhip
and authority, surely this should apply to positions in society as well as to positions
in the Church. Here we see how hazardous it is to appeal too quickly to the author-
ity ofthe past. Prooftexting will not advance discussion of this or any other issue.

If women’s ordination has not been a significant internal issue for the Ortho-
dox, this is above all because the Orthodox Church has not concentrated all oppor-
tunities for serious church Service, all authority - and all prestige - in the ordained
priesthood. Historically the non-ordained have played a significant role in all as-
pects of church life - witness the role of emperor in Byzantium or the role ofthe lay
Professor in the modern theological faculty. If, as | believe, much ofthe impetus for
women’s ordination in the West has arisen because a deep-seated clericalism,
which in effect makes ordination a prerequisite for any significant form of church
Service, then we Orthodox will be spared serious internal controversy on this issue
only to the extent that we are able to maintain our traditional insistence on the value
of all the diverse spriritual gifts which God has freely given to His church, to both
the ordained and the non-ordained.

VictorJ.Pospishil, Philadelphia

Rejection by the Church

The Reverend Father Stands before his catechetical dass, children of the third
and fourth grade. He is young, likes his work, the children identify themselves with
him. Today he will speak about the priesthood, how beautiful it is, created by God;
no higher calling is there in the world.

Kathy, a girl, sits and listens. Her cheeks redden. She is so happy with what
she hears. She has recently discovered God and the Church at a higher level than
before. Kathy raises her hand and asked Father: ,How can one become a priest*?
Father gets confused. He realizes that his teaching did not take into account the
presence of girls. So he takes the teaching aid prepared for him by Holy Mother
Church. He takes the sledgehammer into both hands and hits Kathy over the head,
beats her down to the female dass of people.

Of course, Father never did such a physical act. He stutters a little, tries to
sweeten his explanation about the exclusion of women. But for Kathy it was a psy-
chological sledgehammer. She had just succeeded these months to create her world:
God, the good Father, Jesus Christ, the Blessed Mother, the saints, angels, daddy,
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mommy and in the center Kathy, in this beautiful paradi.se, protected and loved by
heaven and earth, looking toward a glorious future.

Of course, now she finds out that God has for his inscrutable reasons given
her a different biologica! makeup, of which she only recently took cognizance,
without being able as yet to understand its purpose or meaning. Now, it is claimed
by the Church, that this good God has forever assigned her to a lower category of
humans, from which she would never be able to raise up to that of the boys with
whom she daily plays.

How do 1 know of Kathy? She told me, thirty years aftcrwards. Should you
expect her to ever forget it?

In the 1950’s | wrote an article in our diocesan weekly. As a pastor | had
every Sunday ten to fifteen boys around the altar. Parishioners asked me: ,Father,
why do you need so many?“ ,Don’t you see how eager they serve God?* Yes, but |
was aware of the dear girls, sitting mute in their pews and being excluded from the
privilege of the boys. | wanted the Church to do something for them, and not only
train them to acccpt perpetual religious slavery or serfdom. Readers wrote me let-
ters; one of a nun who expressed her happiness that her predicament was at least
realized by somebody. She told me how as girl she had secretly gone up to the attic
with the others and there they played altargirls and priests.

|. The Sacred Patrimony

It would be an unjustified loss of time and effort if we were to subject to criti-
cal judgment the refusal of the Roman Catholic Church to ordain women as priests,
the assignment given me here. The Catholic Church has spoken through Pope John
Paul Il and his Offices several times, also on behalf of the Eastern Catholic
Churches, rejecting it because it is considered impossible. The Catholic and the
Eastern Orthodox Churches have as unalterable sources of faith, namely tradition,
with a part raised to a higher level by having been written down in Sacred Scrip-
ture. This tradition reaches back to the first days of Christianity, and is in the con-
viction of these Churches immutable; it does not prohibit the priestly ordination of
women, but there is nothing in this tradition which mentions female priests.

| remember half a Century ago wandering through the Roman Museum in the
Thermes of Diocletian in Rome, when my eye caught a bust adorned with a di-
aconal stole, orarion, of the Byzantine ritual tradition. Looking closer, | saw that it
was a woman, and that the identification tablet said that it had come from Egypt of
the Isl Century before Christ. Christianity appeared among a pagan world which
knew female priests, and some sanctuaries of pilgrimage were entirely served by
female priests. Judging from the little statuettes of well-endowed women, dug out
in central Europe, it is not wholly implausible to assume that already prehistoric
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humanity worshipped female deities, served by female priestresses, and thus could
have been a matriarchal society.

Nonetheless, Christianity arose from the strictly androcentric milieu of Juda-
ism. The servile Status of women of ancient Israel is still today preserved in the 613
commandments of Orthodox Judaism. An amazing number of women are men-
tioned in the letters of St. Paul, testimony to their dedicated engagement in the new
faith, but they were kept in their subordinate position. The same Apostle, who
readily expressed his sincere gratitude and admiration for their contribution, stated
apodictically, ,wWomen shall be silentin Church! (1 Cor 14:34)*“ This is it what our
Churches continue tili our own days, perhaps sugarcoating it as it always was done
by the master for beloved serfs and slaves.

Il. Woman’s Human Dignity and Equality

However, it would be erroneous to see the question whether women should be
ordained priests only in the context of the Christian Community, of the sanctuary. It
is a part of the larger worldwide problem of emancipation of women, seeking af-
firmation of their human dignity and of their equality with men. As if feminist the-
ology were not enough, this September (1995) the Fourth World Conference on
Women took place in Beijing under the auspices of the United Nations, with some
50,000 women participating, at which nations will be represented by ministers and
ambassadors. There are still many nations in which women are mistreated by law
and custom: A few days ago | overheard on the radio that in some Islamic country
members of a family killed their own kin, a woman and her teenage daughter, be-
cause they refused stop wearing shameful dresses. We Christian shudder at that, but
we understand now that the cry for the ordination of women is a part of this world-
wide movement for women’s human dignity and equality.

Never before have so many women of the entire world been able to achieve a
graduate and postgraduate education in most advanced nations of the world. There
is a good number of nations which have admitted women to the highest political
office.

This is also true of many Eastern Orthodox and Catholic Churches. There is
hardly any secular College of the United States and of Canada which does not have
a department ofreligious studies with several female professors, all with the proper
academic credentials, degrees and publications. The Catholic theological societies
enroll now hundreds of women members. In Germany, Austria, Belgium, Holland,
and other nations, Schools of Theology of more than 20 universities are frequented
each by up to 3,500 students, of whom only 200 may be candidates to the priest-
hood or ministry, while the majority of women and men are preparing themselves
to be teachers of religion in public (state) schools and, in the case of Catholics, to
be pastoral assistants in parishes and diocesan institutions. In North America the
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number of women with graduate and postgraduate studies in canon law is increas-
ing, some of them working in church adminislration, even with the title and position
of Chancellors. These thousands of professionally trained women can be ignored
only at the peril to lose them and their families to the Church.

The drive for Ordination to the priesthood of women ought not be seen as ex-
clusively justified by the enormous decrease of celibate and married vocations to
the priesthood by men, but as an instinctive urge to accord women at least all those
Privileges flowing out of membership in the Church which can be granted without
referrence to sex.

Let us not waste precious resources: psychology has established for quite
some time that both sexes are as groups equal in intelligence and other characteris-
tics which at the apex heretofore were thought to belong solely to men.

II1. What can be done ?

The Churches are aware that something must be done about these women. If
the Churches feel that they cannot satisfy the demand to have them ordained as
priests, they have an Obligation to offer something of adequate use of the talents of
women, even if it is not priesthood. My niece, herseif not interested in this problem,
remarked that the Catholic Church has thrown some tidbits to women over the last
three decades, but always in small morseis, instead of making up her mind and
establishing some overriding principle; certainly nothing ancillary, servile, cooking
and cleaning, where they can display their womanly talents, but something com-
mensurate with their intelligence and schooling. | could see them as ordained dea-
cons, providing valuable pastoral assistance; or also working in responsible admin-
istrative positions; as lay persons preaching regularly also in parish churches, rep-
resenting the Church at gatherings, etc.

Is there a hope that in the future women will be admitted to the priesthood? It
seems that nothing of that kind can be done ever, as we are told by the Pope him-
self. However, | nurture a little hope. |1 am thinking of the iron principle ofthe early
Church, ,Outside the Church there is no salvation.“ When | first heard it in cate-
chism dass, | feit sorry that | would never meet my distant pagan ancestors even
though | imagined them devout worshippers of their gods. But later | heard of the
continuation of the story. Soon theologians had gone to work and had made us
aware that all humans possess the intellectual ability to arrive at the notion of God,
to derive from it a moral code, and with the grace of God to live a decent life,
which must then qualify them for heaven. They were not baptized, but this was
taken care of, by postulating a ,baptism of desire*, an interpretative concept, and so
the principle of ,Extra Ecclesiam nulla salus®, could still be preserved for these
good pagans were saved because of the redeeming action of Jesus Christ through
the instrumentality of the Church.
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When will so an increoible and audacious possibility happen? For such
changes the Church, | am speaking of the Catholi; Church, needs always centuries.
We must deny ourselves the tendency to measure time of the progress of the
Church with the length of our individual lives here on earth. We should not blame
our Churches who in the present circumstances must reject such a demand. Let us
not waste time and paper on the discussion of all possible angles to this que.stion.
But is it a blasphemous hope that the time will come when | shall look down, sur-
rounded by my pagan ancestors, in eternity at the eucharist celebrated by a priest
who is biologically a woman? Let us not forget: There always will pop up the
question: ,What would Jesus do today ? Would He in the circumstances of our time
exclude women from his apostolate?*

| venture to postulate that the 21 st Century will be for the entire world, not
excluding the Christian Churches, the Century of woman, perhaps even a stupendu-
ous inauguration of the third millenium of our holy faith with the active Cooperation
ofa hierarchy of women.






