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DER XXL KONGRESS DER GESEI.I.SCHAFF FÜR DAS RECHT DER

OSTKIRCHEN

Eva Maria Sync k. Wien

Als Bischof Ehe Iladdad 2011 in Athen vorschlug, den nächsten Kongress 
im Libanon zu veranstalten, freuten wir uns sehr. Als es hieß, konkret zu planen, 
war die politische Lage im Nahen Osten so angespannt, dass es ratsam schien, 
einen alternativen Tagungsort ins Auge zu fassen. Zugleich hatte der plötzliche 
Tod des in Athen neu gewählten Präsidenten der Gesellschaft für das Recht der 
Ostkirchen, Konslantinos Pitsakis, eine völlig neue Situation geschaffen: im 
Vorbereitungsleam herrschte ob der entstandenen Lücke große Betroffenheit, 
zugleich war allen Vorstandsmitgliedern klar, dass Vorkehrungen für die am 
nächsten Kongress abzuhaltenden außerplanmäßigen Wahlen eines neuen 
Präsidiums getroffen werden müssen. Die von Varghese Koluthara bereits in 
Athen dankenswerter Weise vorgeschlagene Allernativoption, den Kongress 
nötigenfalls nach Indien zu transferieren, schien in Hinblick auf die notwendig 
gewordene Generalversammlung keine optimale Lösung, war doch zu befürchten, 
dass nicht nur die weite Anreise für manch älteres Mitglied unserer Gesellschaft 
ein Problem darstellen würde, sondern sich vor allem auch die hohen Flugkosten 
negativ auf die Teilnehmerzahl auswirken würden. Umso größer war die 
Erleichterung, als Rafläele C'oppola dem Vizepräsidenten unserer Gesellschaft, 
Giorgio Gallaro. spontan zusagle, die Tagung mit dem in Athen beschlossenen 
Thema „Partikularrecht und aktuelle kirchliche Rechtsfragen" („Particular I.aws 
and Current Issucs in ihc Church“) nach Italien zu „übersiedeln“. So konnte vom 
10.-13. September 2013 in Bari, das bereits 1991 für den großen, gemeinsam mit 
der Consoeiatio veranstalteten Kongress die Gastgeberrolle übernommen halte , 
ein zweites Mal eine Tagung unserer Gesellschaft staltfinden.

Dieser Kanonband enthält die Kongressakten mit Ausnahme des 
Einführungsvorlrags von Peter Szabo, dem die rechtzeitige Fertigstellung des 
Manuskripts nicht möglich war. Beckct Soule and John Paris sei herzlich für ihr 
engagiertes Lektorat der nicht von „Muttersprachlern“ verfassten englischen 
Manuskripte gedankt. Die Drucklegung von Kanon XXIII erfolgt wie schon 
zuletzt mit der finanziellen Unterstützung durch die Stiftung „Living löget her“, 
wofür an dieser Stelle ebenfalls herzlich zu danken ist.

Stellvertretend für alle, die in vielfältiger Weise zum guten Gelingen unseres 
Kongresses beigetragen haben“, sei hier Rafläele C'oppola und seinem engagierten 
Team vor Ort, Giorgio Gallaro, unserer General Sekretärin Kirim Chrisfinakis und 
der dominikanischen Gemeinschaft von Bari gedankt, die die Kongressteilnehmer 
zum Abschied in ihren schönen Räumen nächst der Nikolausbasilika mit einem

1 R. <*01*1*01 .A tilg.). Atli de Congrcsso Inlcmazionalc hteontro frn eanoni iTOrienn• e 
tl'Octitlnuc. I’roceedings of ihc International Congress The Meeting nflütsiern mul Western Canons. 
liari 1994.

' Vgl. auch das Schlusswort von R. COI’I’OI.A. S. 335-344 in diesem Band.
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köstlichen Abendessen verwöhnte. Insgesamt konnte unsere Tagung in 
Kooperation mit der Universität degli Studi di Bari, dem Dipartimento di 
Giurisprudenza. dem Centro di Kieerea „Kenalo Baecari“, der Facollä l'elogica 
Pugliese mul dem dominikanisehen Istiluto di Teologia Hcumcnico-I’alristica San 
Nicola an verschiedenen Orten in Bari abgehalten werden. Besonders 
eindrucksvoll gestalteten sich eine nächtliche hührung durch die Kathedrale und 
der Besuch in der Nikolausbasilika. Der Großteil der Vorträge wurde im 
Konferenzsaal der Legione Allievi deila Guardia di Finanza gehalten, die uns 
dankenswerter Weise auch weitere Infrastruktur wie Mensa. Bar und einige 
Gästezimmer zur Verfügung stellte.

In der Legione Allievi deila Guardia di Finanza durften wir auch am letzten 
Konferenzlag die Generalversammlung unserer Gesellschaft abhalten, auf der 
Bischof Kyrillos Katerelos zum neuen Präsidenten gewählt wurde. Um das 
Überlappen von Amtszeiten zu vermeiden, ist der restliche, in Athen gewählte 
Vorstand zurückgetreten und wurde auf weitere 4 Jahre wiederbcstätigl. 
Außerdem hat Hirini Christinakis mit einem orthodoxen Kollegen aus Schweden, 
David Heilh-Stade, der in Ligenregie die inzwischen mit unserer Gesellschaft 
„verlinkte" Website Zonaras (http://zonaras.wordpress.com/) aufgebaut hat. einen 
engagierten jungen Vizesekretär zur Seile gestellt bekommen.

Wie sehr zwischen Bari I und Bari II nicht nur im Vorstand ein 
Generationen Wechsel siatigclunden hat. mussten wir zugleich mit einem
lachenden und einem weinenden Auge fcslslellen, Niehl nur im Auditorium,
sondern auch auf der Referontonlisio stachen erfreulich viele jüngere, z. T. auch 
ganz neue Gesichter wie jenes von Hmanuel Tavala oder loan Pop ins Auge. 
Zugleich wurde den älteren Teilnehmern schmerzlich bewusst, dass bei den 
Tagungen immer mehr prominente Mitglieder unserer Gesellschaft wie unser 
Hhrcnpräsidenl Metropolit Pantclciinon Kodopoulos dauerhaft fehlen, weil es 
ihnen gesundheitlich nicht mehr möglich ist. eine lungere Reise zu unternehmen. 
Viele der Referenten von Bari I tt. a. Jean Beyer. Bischof Kugenio Correcco, 
Bischof Hmil Lid. Jean Gaudemel, Rene Metz. Hubert Müller. Metropolit 
Damaskinos Papandreou. Lrz.bischof Johannes Rinne und Ivan Zuzck sind auch 
schon länger verstorben.

Dieser Kanon-Band soll in besonderer Weise dem Gedenken unserer beiden 
Präsidenten Konstantinos Pilsakis und Carl Gerold Fürst gewidmet sein. Mil 
Bischof Kyrillos Katerelos wurde ein Lieblingsschüler von Carl Gerold Fürst 
gebeten, zusammen mit dem Präsidentenamt auch dessen Nachfolge im 
Herausgeberlcam unseres Jahrbuchs anzutreten. Im Namen der Gesellschaft sei 
ihm herzlich gedankt, dass er auch diese Herausforderung angenommen hat. 
Eu; 7to)JA ütt| !

http://zonaras.wordpress.com/


LH DROIT PAR I ICUL1HK DANS I.’HGUSH GRHCQUB MBLKITB
CATIIOLIQUH

TBlie Hcchara H a d d a d, Saida

Introiluction

Parier d’un droit parlieulier d’une Hglise sui iuris, e’est remonicr aux 
origines. Car selon Pespril des Sacri canones', la mens legislatoris, enlend a 

travers ee droit parlieulier sauver le patrimoine. Mais laut il preciser de quel 
palrimoine parle-t-on, et si vraiment le ins particukirae de ees Hglises a pu 
partieipei ä sauver les parlicularites des Hglises orientales.

Nolre elude sur le droit parlieulier des melkites, nous le divisons en deux 
points: dans le premier nous donnons un aperyu hisioriquc des sourees juridiques 
des Melkites qui eorrespondent au palrimoine melkile ;i sauver. Dans le deuxieme 
nous ahorderons l'etat actuel du droit parlieulier de l’Hglise melkile.

/. Les sourees juridiques de I 'Eglise greeipte melkile calholique

Los sourees juridiques de PHglise grecque melkile calholique remontenl au 
tlela de son apparlenanee a PHglise calholique, a savoir au premier millenaire. 
Cependanl, nous nous limitons dans eelte elude aux sourees juridiques depuis 
(724, dato du retour des melkites au calholicismc, arrivant ä nolre lemps. ()n y 
dislingue les Actes du Saint-Siege, les eoulumes locales, le droit des religieux, le 
droit civil et les synodes palriareaux.

Dans les Actos du Sainl-Siege". on v voil les deerets des Pontiles romains, 
les documenls de la Congregalion de la l’mjxigtmda l-ide, de la (’ongregaiion 
pour les Hglises Orientales, de la Congrcgation des indulgences, du Irihunal de la 
Penilencerie apostolique el enfin des dclegues aposloliques .

Par rappori aux eoulumes locales developpees durant les sieeles, som aussi 
une partie des sourees juridiques des Melkites. Ces derniers ont des eoulumes de 
louies sorles: universelles, pariiculieres, iuxlu legem, contra legem, ralionnelles el 
irralionnelles etc.* 1. De sa pari le Sainl-Siege en l'ail dans ses documenls eeriains 

emprunts pour des relerences juridiques. Ainsi lonl les conciles nationaux. la 
eolleclion inlilulee Resume des veriles elc. .

Constilulion Apostolique «Los cunons sacres» in Code des eanons des Hglises oriemales, Cile 
du Valiean 1997,9.

CI'. A. COUSSA, Indication des sourees juridiques du droit Canon ehe/, les Melehiles, in: l'oiiti 
VIII, Valiean 1932, •133.

1 Cl‘. ibidem, el'. aussi A. AISKI.A, Melehili. in: 1)11(il- VIII, Paris 1935. col. 22,
1 CI'. C. KOROIJiVSKY (=C. CHARON), llistoiredes Palriarcats Melkites 1. Rome 1911,379-381.
' CI', ibidem, 382.
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Disanl ecci. unc reserve doil se faire sur les coutumes eirundes et illegitimes. 
Dans cc cas. et dans l'absence de loutes normes juridiques. les Melkites onl suivi 
les lois de l'Hglise universelle0.

llne aulrc source esl le droit des religieux. Ces ordres sunt l’Ordre Basilien 
Salvatoricn. la Congregation des Steurs ßasiliennes Salvaloriennes. l'Ordre 
Basilien Choueirite, l'Ordre des Sieurs Basiliennes Choueirites, l'Ordre Basilien 
Alcppins, l’Ordre des Sceurs Basiliennes Alepines, la Societe des Missionnaires de 
Saint Paul, l'Ordre des Sieurs du pcrpeluel secoure, l'Ordre des Sieurs du hon 
Service. Tons ces Ordres formenl dans leurs constitutions unc source juridique du 
droit parliculicr des Melkites'.

Reste ä dirc que le droit civil a cu aussi son inlluencc sur le droit des 
Melkites. N’importe oü sc trouvcni. les Melkites onl cu celle inlluence; on les voil 
au l.iban. en Syrie. cn Kgyple. en Palcstinc, cn Orient ou dans le munde 
Occidental. Les differentes legislations de ces pays onl collabore ä creer unc 
mullitude de tradilions ehe/, les Melkites correspondanls surlout au Statut 
pcrsonnel. I41 loi Islamique en Orient et la loi du mariagc civil en Occidcnt ont 
marque en plusieurs points et ont cu leurs conscqucnces sur la vie et le patrimoine 
juridique des Melkites. On voit par exemplc dans la periode des Otlomans les 
communaules chrelicnncs subir les repercussions de loutes les preseriptions des 
Kali los*.

II nous teste de parier du mouvement conciliaire melkile entre 1724 et nos 
jours. Ces synodes ne sont pas lous ä prendre pour de vrais revelateurs de la 
perspective melkile. On sc limile dans la periode 1724-1909 dans laquellc les 
synodes elaient une verkable tentative, malheureuscment cchouce. en vue de creer 
un Corpus Iuris eomplel ä Pinstar d’aut res orientaux cathol iques'1. On se limile ä 

eclaircir la problemalique qui correspond ä leur nombre et a leur valeur juridique, 
assujetlie des le debul ä des controverses ardentes.

Quant ;t leur nombre. plusieurs auteurs ont traile celle question. On exposera 
iei Popinion de eerlains parmi eux qui resume Pidee generale des aulrc,s. Le 
premier de ces auteurs fut C. Korolevsky. Dans son etude sur ce sujel, il compte 
13 synodes (eoneiles), entre 1731 et Pan 1900 mais qui ne sont pas tous de la 
mente valeur. A son avis les synodes les plus imporlanls sont huit: Le dcuxieme 
de Saint-Sauveur (1751); le (roisieme de Saint-Sauveur (1756); Sainl-Isaie (1761); 
le quatrieme de Saint-Sauveur (1790); Careafe (1806); Ain-Tra/ (1835); 
Jerusalem (1849); Ain-Tra/ (1909). Les autres sont pour une raison ou pour une 
aulrc loin d'elre pris |>our de vrais eoneiles10

'■ CT. AHIT.A. Mclcltili. 302; COUSSA, Inilicalion des sources, 4<)5.1 ii loi de l'Hglise latine est 
consiileree commcclant source sup|)li5incniairc pour les Melkites (ef. ibidem, 427).

' CT. J. RIACHI, l es Ordres Religieux Melkites. in: Ix l.ien I (19X6) 23-24. 
s Cf. C. 1$ACT IA, llisloire de l'Hglise grecque-melkite et la Congregation salvaloricnne (en 

arahe) II. Saint-Sauveur. I ihan I93X. 3.3-XO; AHHLA, Melehiti, 26-2X.
’ les niaronites avaient pour legislalion reeonnue par Rome, celle du Monl-l.ihan (17.36); les 

rulhenes avaient le synode de /amosk 1721.
KOROIJ-VSKY. Ilistoire des l’alriareals Melkites III. 366-372.
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l)c sa pari le Cardinal Coussa comple dans la meine periode 17 conciles. II 
cn alfirme rimporlancc de sepl, omcllant celui de Ain-Traz (1909) de la liste de 
Korolevsky11 * *. Ces deux auleurs ne voni pas au-dela de l'an 1909, mais 
eommeneenl des 1731 laissanl tomher le eoneile d’Alep (1724)1 ^ et le eoneile de 
Ain- Traz convoque 19021Cependanl ees laeunes oni eie sulTisammenl remplies 
par Telude de Mansi14 15 * el eelle de Leelereq1', modifiant deux aulres eoneiles, celui 

d’Alep (1724) el de Ain-Traz (1902).
Hajjar de son eote, analyse loule Ticuvre synodale des Hglises orientales 

ealholiques deroulee jusqu'au lemps moderne. II la divise en Irois phases: la 
premiere s'elend de 1730 ä 1855, la deuxieme de 1847 ä 1929. la troisieme de 
1929 jusqu’au Valiean II. Son elude esl analylique avec le hui de demonlrer 
eommenl chaque Hglise orienlale calholique a essaye de se creer un «eorpus iuris» 
eomplel el a ehemine ainsi vers une autonomie legislative1''.

Malgre que Hajjar ne Iraite pas direelemenl la queslion numerique des 
conciles, il mel loutefois Taceeni sur certains parmi eux superieurs ä d'aulres. Au 
sujel des Melkiles par exemple. il rejoinl les auleurs ci-dessus eiles dans leur 
delimiialion qualilalive. II mel en rcliel le concile de Saint-Sauveur (1790) eomme 
premiere (enlalive de se creer une legislation autonome, eomplelee ensuile par le 
eoneile de Carcafe (1806) el celui de Ain-Traz (1835) aussi que par le concile de 
Jerusalem (1849). Dans la deuxieme periode il mel Taecenl sur les deux conciles 
de Ain- Traz (1902 el 1909)17 18.

Apres avoir expose les differentes opinions de ees auleurs, il nous semhle 
inopportun de diviser les conciles selon le erilere de Timporlance des maliercs 
traitees, ou bien celui de la nalure legislative, but de chaque concile. Kien 
n'empechc qu’il y ail des conciles plus imporlants que d'aulres, cela est bien clair. 
mais selon le erilere de Tappelialion des conciles"*. loule assemblee de patriarche 

el d’eveques qui a Iraite meine la minime queslion regardanl le bien spiriluel de 
leureglise, meriierail le nom de concile. l-nsuite, il n’esl pas dil qu’un concile doit

" A. COUSSA, Disciplinc byzanline. Melkiles (Fonli XV), Valiean 1934, 324.
Ce concile lut convoque par Ic patriarche- Allianase Dabbas (16X5-1694; 1720-1724), signe 

par lui el par ncuf autres eveques. I.es actes du concile se resireigncrent ä irailer la queslion des 
dispenses au tour ilu Icüne el de l'abslincnce pour les fidcles melkiles. On le voil se repeter dans le 
decrel de 1731 avec Cyrille VI Tanas, cela nous eneourage ä le considcrcr eomme de vrai palrimoine 
de TKglise melkile. Sachanl bien aussi que le patriarche Dabbas avait l'ail cn ce lemps de l'hisloire, 
quoique n'esi pas olTiciellenienl. sa prol’ession de Toi calholique. CI. .1. D. MANSI. Sacrorum 
Conciliorum XI.VI. Paris 1911, col. 153-155 (le lexlecsi iraduil de Tarabeeil italien).

" CI. H. I.KCI.KRCQ. Hisloire des conciles XI. Paris 1949, 7XX. Les membres du synode 
rcdigcrenl 16 resolulions regardanl le droil du patriarche sur les eveques el les prelrcs el 
recipr(K|Liemenl le devoir il’obeissance de ees derniers envers le patriarehe.

14 CI. MANSI, Sacrorum Conciliorum XI.VI. col. I53ss. On y Irouve Ions les synodes melkiles 
jusqu'au Tan 1909.

151.EOI KKCQ. Hisloire dos conciles XI, I. I36ss.
’’ .1. I IA.IJAR, I x;s synodes des Hglises Orientales Calholiqucs el Pcvequc de Korne, in: Nicolaus 

65(1970)371.
17 Ibidem, 374.
18 CI'. P. BLANC. Synode, in; DDC VII, Paris 1934, col. 1134.
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par force Icgifercr ei eniancr des lois. Par contre il csl indispensable de preciser 
que chaque concile porte en soi le pouvoir legislalif meine eil cas d’absenec 
concrele de canons; le simple 1‘ail de disculer des affaires eoneemanl Liniere! 
d'une cglise, dans le cadre d une assemblee palriarcale el cpiscopale legilimemenl 
convoquee, cela manilesle sulfisammenl Pinlenlion de ces prelals a exercer ce 
pouvoir.

Arrivant ä ce point, el selon les criteres ci-dessus exposes, le concile de 
Zahle (1859) - deja appele «pseudo concile» par les meines auteurs - csl il 

eliminer de la lisie conciliaire melkile, car, il a eie convoque en l’absence du 
palriarche el sans son consenlemeni prealable, ainsi que le concile de Joun (1731) 
qui ne depasse pas les limites d un decrei signe par Ic palriarche Cyrille Tanas et 
par deux autres eveques1

Apres ce qui csl dil. une nouvelle lisie devrail conlenir 20 conciles donl voici 
les noms el les dates:

1. Le concile d'Alep 1724

2. Le premier concile de Sainl-Sauveur 1736

3. Le dcuxieme concile de Saini-Sauveur 1751

4. Le troisieme concile de Sainl-Sauveur 1756

5. Le concile de Sainl-lsai'e 1761

6. Le concile de Dcir-Bl-Kamar 1763

7. Le concile de Zouk 1765

8. Le qualriernc concile de Sainl-Sauveur 1790

9. Le concile de Zouk 1797

10. Le concile de Carcafe 1806

I I. Le concile de Ain-Traz 1811

12. Le cinquieme concile de Sainl-Sauveur 1813

13.1 ,c sixieme concile de Sainl-Sauveur 1813

14. Le concile de Zouk 1813

LKC’IJiRCQ, Hisloirc lies coneilcs XI. I. 135.
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15. Le concilc de Ain-Traz. 1835

16.1,e concilc de Jerusalem 1846

17. Lc seplicme concilc de Sainl-Sauveur 1856

18. Lc concilc de Sl. Jean de Choueir 1864

19. Le concilc de Ain-Traz 1902

20. Lc concilc de Ain-Traz 1909

Lcs concilcs juges par ccs niemes auteurs de moins imporianis soni: Lc 
concilc d'Alep (1724); lc premier concilc de Sainl-Sauveur (1736); lc concilc de 
Deir LI Kamar (1763); lc concilc de Zouk (1765); lc concilc de Xouk (1797); lc 
concilc de Ain-Traz (1811); lc sixieme concilc de Sainl-Sauveur (1813); lc 
seplicme concilc de Sainl-Sauveur (1856); lc concilc de Ain-Traz. (1902).

Dcux de ccs concilcs pourraient susciter plus de difYicultcs que d’aulrcs ä 
elrc considcrcs de vrais synodes. II s'agil de Deir-Ll-Kamar (1763) el de Xouk 
(1765). Lc concilc de Deir-Hl-Kamar (1763)20, lut eonvoque par le vicairc 

Apostoliquc Arnold Bossu, cn vue de niedre Tin aux divisions causecs par 
l’abdicalion de Cyrille III el Telection de dcux Palriarchcs: Ignace Jauliar el 
Theodose Dahan. Bossu, avcc Tapprobalion de la Propagandc conlirma Dahan el 
lc Pape Cleincnl XIII lui envoya plus lard lc Pallium. Vu lc droit inalienahlc du 
Pape d'inlervenir, lui ou moycnnanl ses delcgues, pour convoquer ou assisler aux 
concilcs des Hglises orientales eatholiques, ce concilc, legilimement eonvoque, 
Irailanl d’un sujel exlrcmement serieux bien que conflicluel, serail inopportun ii 
nolre avis de ne pas lui accorder lc nom de vrai concilc. Quanl au concilc de Xouk 
(1765) celui-ci a eie eonvoque par lc Palriarchc Dahan pour conlinuer ä 
resoudre le conllil du concilc prcecdcnl de 1763. II esl ä nolre avis un vrai synode. 
Disant cela, il sc peul que la naturc conllictuellc des icuvres conciliaircs, ail 
lellemenl marque lcs aulcurs ciles dans ccllc cludc, au point qu'ils sc meficreni 
des deux dernicrcs assemblecs. Mais ä vrai dire ils sonl des concilcs ä Pinslar des 
auires. Lcs autres concilcs qui suscilcnl moins de dilTicullcs, l’onl saus doule pariic 
du palrimoine eoneiliaire melkile.

Apres avoir delimile lc nombre des concilcs, abordons en second licu la 
queslion de leur valeur juridique. Avant loul nous devons dire, que pris dans lcs 
crileres de Rome el sclon la conslilulion «Immensa» de Sixlc Quint", le

'"CT. MANSI. Sacroruni Conciliorum XI.VI. col. 545ss.
‘1 CI', ibidem, col. 561 ss.
' I a conslilulion Imineiisa de Sixlc Quint datc du 22 juiii 15X7. lillc prescril qu’aucun synode 

ne peul oblenir In sanciion cunoniquc sans l'approbalion l’onlificale romaine. CI’. MANSI, Sacroruni 
Conciliorum XXIX. eol. 50(1.



mouvemcnl conciliairc des melkiles ne depasserail pas les limiles de 25 eanons du 
synode de Ain-Traz (1835) approuves par Rome. Haul-il voir d’autres edleres, 
eelui par exemple mis en pralique par les melkiles? A ee propos le Cardinal 
Coussa dii:

«I n elTel, dans la pensee de leurs auteurs, les eoneiles ne prelendenl pas 
lous, ni (oujours, renover. Mais souveni leur hui esi de donner l’ensemble de 
la legislalion d’un rite aujourd'hui Hglise palriareale - une sorte de “corpus 
iuris”. Aussi bien que plus d un des eanons, consignes dans ees sepl coneiles, 
- les sepl eoneiles qu'il reeonnait lui meine eomme de vrais coneiles - soil 
complelement lombcs en desuetude, ou meine n’ail jamais eie mis en 
pralique, il resle que. au moins quelques Ibis, ils aceuseni des eoutumes 
legilimes el meme des lois propremenl diles. C'esl la raison pour laquelle, 
meine le synode de Carcafe, quoique condamne par le Saint-Siege, esi 
souveni eonsulte par le elerge melkile»2'.

Disanl eela, le Cardinal Coussa donne plus de poids aux eanons des coneiles. 
On se demande si ce n'esl pas un signe d’espoir qui nous permel de sauver la 
parlie legilime des coneiles el de la considerer eomme un verilable palrimoine 
legislatif pour les melkiles. Coussa paraTl pcssiinisle ä ee niveau-lä, il dii: «Quanl 
ä faire le deparl entre les decisions legilimes el celles qui ne le sont pas, cela esi 
moralcmenl impossible»24. Mais ä notre avis. le fail de ne pas accomplir un iravail 

pareil menace la parlie legilime clle-mcme de lomber dans l'oubli ou loul au 
moins de perdre sa valeur. Cela dii. la valcur juridique des coneiles resle enlre les 
mains des ehercheurs el dans leurs lenlalives de degagcr loul ee qui n'esl pas 
enlache d'aucune theorie suspecle.

Quanl aux synodes de la periode succcssive celle de 1909-1990, ceux-ci ne 
sonl pas une verilable source de droil. Leurs a-uvres se limilaienl ä des resolulions 
parliculieres administratives ä base de la legislalion commune a louies les Hglises 
orientales ealholiques. L’unique synode qui a promulgue des lois parliculieres 
pour I Hglisc melkile lul eelui de Cairc (1958)2'.

//. Premier essai d’un droh particulier des melkiles f 1991-1994)

Conformemenl ä ce que le legislateur calholique universel demanda lors de 
la legislalion anlecedenle des 4 molu proprio des annees 1949-1953, a louies les 
Hglises orientales ealholiques de preciscr chaeune son droil parlieulier, ee lul le 
meine avec la parulion du CCKO. Les niemes Hglises orientales sonl de nouveau 
invitees ä preciscr leur droil particulier. De leur pari les Melkiles confiaicnl la

! COUSSA, Imlicalions des souaxs, 433.
‘ ibidem. 4.33.

Cf. W. KAliKAIi. «I.'inclcx des Decisions Synodales», qui csl un recucil conlenanl des 
decisions synodales des melkiles depuis 1946 jusqu'ä nos jours. II esi fail en langue arabe el n'esl pas 
encore public.
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Charge ä une Commission preparaloire composee par Mur Neophylos Hdelby. Mur 
I lias Nejme, Mgr Jean Mansour, lc pure Dimiiri Salachas el Ic pere Hlie Iladdad 
ILS. Celle Commission, prenani en considöration les sources juridiques mclkiles 
ci-dessus cildes, s'esl reunit ä Rabwe (Liban) le mois de Mai 1991, el executa un 
Schema preparaloire pour les 178 artieles prevus au droil parliculier par le CCHO.

De sa pari le synode melkile convoque par le palriarehe Maximos V Hakim 
le 7/10/1991, eludia une parlie du dil Schema el le confirma. Dans les deux annecs 
conseculives 1992 el 1993, les Melkiles «nt reussi a legiferer dans leur synode des 
ev&ques de l’Hglise palriarcale, le nouveau droil parliculier. Ainsi, une Ibis 
lermine de sa lache, le synode a prexcnle le fruit de son iravail au Sainl Siege et ce 
derniera lini par l'approuver. Hnsuile le lexle lut public dans la revue AI Macarral 
en 1994, dans un numero special publie en langue arabe. Malheureusemenl la 
Iraduclion de ce lexle en langues esirangeres n’a pas eu lieu en forme integrale 
mais que fragmcnlec.

Les liircs du droil parliculier melkile sonl: L'apparlenance a l'Kglisc; 
L’eleelion du palriarehe: Les droits el les devoirs du palriarehe; Le synode des 
Kveques de l’Hglise palriarcale; La curie palriarcale; La vacance du siege 
palriarcale; Les Hveques; Le synode eparebial; La curie eparchialc; Les 
protopresbytres; Les paroisses el les eures: Les exarchals: Le clerge; Les laics; Les 
religieux; Les Instituts seculiers: Les societes des fideles: L'cvangelisalion el le 
kerygme biblique; Les moyens de communication sociale; Les sacremenls et les 
sacramenlaux; Les baplises non calholiques qui sonl en communion avec LLglisc 
caiholit|ue; I ,'ceuvrc iccumenique; Les personnes el les actes juridiques; Los 
olTices; L'elcelion; Les plaintes conlre les ileerels administralifs; Les biens 
lemporels de l'Hglise; Les (rihunaux el les peines.

Le deroulement du iravail aulour des canons concernani le droil parliculier 
semble elre le meine des le debul jusqua la Un. On eile brievemenl quelques 
exemples de legislalions synodales. Le premier de ces canons elail le numero 70 
du CCHO, regardani la direclion du synode lors de l’eleclion du palriarehe. Lc 
droil parliculier propose de suivre la norme du droil commun qui donnc la priorite 
ä l'adminisiraleui palriarcal jusqu’une prochaine eleclion d'un presideni pour la 
seance en queslion.

Dans le canon 72, concernani loujours l'eleclion du palriarehe. le droil 
parliculier propose qu'apres cinq serulins. si l’un des candidals n'aura pas les deux 
liers des voix. on se limile ä volcr pour les deux premiers d'enlre eux qui onl eu 
les plus de voix. Apres irois serulins, si personne des deux n'a pas eu les deux 
liers, il scra elu celui qui aura la majorile absoluc.

A propos du canon 182 § 1. concernani la proposilion des candidals a 
l’episcopat, le droil parliculier conllrme celui commun 0.

Jl CT. CCliO can. 1X2 § I: «C’andidatus ail cpiscoporum idoncos sola Synodi Kpiscoporinn 
licclcsiae palrlarchalis menihra proponcrc possum, quoruin csi cliam ad nonnan iuris parlicularis 
inlVirniationcs ct documcnla, quac ncccsscria sunt, ul candidalorum idoncilas coiuprohclur, colligere 
audilis, .si opprlunum ducunl, sccrelo et singillalim aliquihus preshylcris vcl cliam aliis chrislilldclilius 
prudenlial el vita Clirislianu praeslanlibus».
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Le canon 1036 § I, ilonne au synode des eveques Ic droil de fixer la somme 
majeure et mineure dans l'alienation des hiens de PHglise. A eel egard, le droil 
particulier fixe eomme somme mineure //30.000// $ et comme stimme majeure 
//60.000// $. Cependanl les nouvelles directives romaines onl suspendu les eanons 
du CCKO.

Le synode de 1991 present aussi des mesures concernanl les eanons: 198 
eoneernanl le devoir des eveques ä eelehrer la liturgie divine pour le peuple; ean. 
263 § I parlant du devoir de l’eveque de eonstruire le eonseil pour les affaires 
ceonomiqucs dans son eparehie; ean, 284 § 3 n"4 ä propos du mandat des eures de 
paroisses s'il est stähle ou pour un temps determine: eans. 294. 297 § 2, 377, 390 §
2. concernant certains droits et devoirs du elerge; ean. 709 ij I ä propos de la 
distrihution de la sainle eommunion par les prelres aussi que par les diaeres; ean. 
715 § 2 sur Pufferte de la Messe des presanctifies; ean. 880 § 2 traitant la 
possihilite de eonstruire, transferer ou supprimer des journees de feie et de 
penitenee.

Href, la pluparl de ees arlieles adoptent les propositions du droit eommun du 
CCBO. Ce dernier propose souvent une alternative et laisse le choix au droit 
particulier. Ainsi les revendieations des prelats des differentes Hglises orientales 
eatholiques criliquant le nombre restreint des arlieles du droit particulier n'est pas 
soulenable. Ceei dit. aueune de ees Hglises n'a alleinl dans leur droil particulier le 
noinhre total prevu par le CCHX) a savoir 178 eas. A titre d’exemple, PHglise 
maronite a legifere 150 eas, PHglise armeniennc 140 eas, l’liglise syriaque 142.

L'ahsence des matieres eeelesiologiqucs du droit particulier a suscile 
eertaines eriliques de la pari de quelques inslanees ecelesiastiques en orient 
eatholique. Nous nous referons ä la lettre des palriarehes eatholiques adressee au 
Pape Jean Paul II en Pan 2000. dans laquelle les revendieations pour un 
elargissemenl de leurs droits en deltors ein lerriloire patriareal furent marquantes.

Suite ä l’analyse de ees quelques eanons du droit particulier, on se permet 
par conlre d'analyser eertaines leltres envoyees a Rome par ees differents synodes 
melkites eonvoques dans ees dernieres annees. Ces leltres eoneernanl certains 
poinls du nouveau Code et en consequcnce des lacunes prevues par le droit 
particulier nous revelcnt l'inlention generale des Melkites.

La premiere de ees leltres lut eelle de Pouverlure du synode du 24 aoüt 1992. 
Le palriarche Maximos V Hakim s’adressa aux eveques en disanl:

«Bien des evenements se sonl deroules Pan dernier, laissant leur influencc 
dans notre vie. Parmi les plus imporlants, il faul cilcr la parulion de la 
nouvelle ‘eollection des eanons des Hglises orientales', enlree en vigueur en 
oetohre 1991. Nous aurons a les eludier et u prendre des deeisions eoneernanl 
le droit propre de notre liglise, et meine a avoir le eourage de reclamcr les 
droits qui n'onl pas eie reeonnus. C’est pour eetle raison que nous avons
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cenlre co Sl Synode sur l'etude de ees canons, pour faire ample connaissanee 
avec leur eontenu el leurs consequenccs»27.

Dans le meine numero de la meine revue. sa Beatitude le patriarche Maximos 
V. s'esl adressc ä son Hminenee le Cardinal A. Silvesirini prcfel de la CBO 
montranl eerlaines reserves a l'cgartl des canons 813, 814 el 815 du CCHO. qui 
necessilenl des mesures de droil parlieulier. Ces canons eoneernenl l’aulorisalion 
de dispense des markiges «de deux baptises. donl l'un esl ealholique el l'autre 
non-ealholique» (can. 813) el les condilions necessaires a eelie dispense (cans. 
814-815). II die

«Duranl l'elude du nouveau Code des Canons des Hglises Orieniales. nolre 
Saim Synode s'esl arrele d'une manicre speeiale sur les canons 813. 814 el 
815 |...| l.es Peres oni trouve irreeevable la legislalion sur les markiges 
mixles. relalivemenl aux condilions posees lant ;i la partic ealholique qu’a la 
parlie non-eatholique, du moins quand eelie derniere appariienl ä l'une lies 
Hglises Aposloliques orthodoxes. Cela pour les raisons suivanles:

1. La nouvelle legislalion esl contrairc a la Ideologie des "liglises-Sieurs", 
qui esl a la base de La-cumenisrne de Valiean.

2. Kl le esl eonlraire ä nos Iradilions soeio-religieuses orientales, qui obligenl 
les enfanls mineurs ä suivre leurs peres dans leur allegeanee 
eommunaulaire.

3. Le fail de la eonvivialile el de la eompenelralion eommunaulaire, souvenl 
au sein de la meine famille, fail que les mariages mixles sonl des l'ails 
couranls.

4. Dans la vie eouranle, il esl impossible de niedre cn pratique les 
condilions exigees au eanon 814. Que faire?»214

Dans un aulre paragraphe de la meine lei Ire le synode melkilc poursuil en 
disanl:

«D'autre pari, les peres ont trouve que la nouvelle legislalion conccrnanl les 
mariages mixles ne nous apporte aucune solulion a un probleme qui se pose 
tous les jours dans nos chaneelleries episeopales. el qui esl Letal libre d'un 
ex-conjoinl ealholique ou orthodoxe ou prolestanl. inarid dans unc Hglise 
orlhodoxe ou unc Communaule prolestanle, el dom le markige a eie dissous 
dans eelte Hglise ou eelie communaule. La egalement, que faire?»29

CT. M. HAKIM, l.e Sl. Synode de l'liglisc grcci|iie-melkitc-ealhnlk|iie. Discours d'miveilure. 
in: U- l.ien n. 5-6(1992)9. 

w Cf. ibidem, p. 10 II.
Cf. ibidem, p. II.
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Ces revendications nictlenl cn relief Ic souci oecumcnique des Melkiles qui 
esl d'ailleurs l'une des earaelerisliques de Teeelesiologie el de la mission de 
THglise melkile. Dans une autre alloeulion, le palriarehe Hakim evoque le 
Probleme des prelres maries. II proeede dans son diseours eil so rappelani des deux 
alTirmalions suivanles:

«Les Hglises d’Orienl, eonseienles de la neeessaire unile de loule THglise, 
onl la l'aeulle de se regir seien leurs propres diseiplines, paree que plus 
eonlbrmes au earaelere de leurs fideles e( plus aples ii promouvoir le bien des 
ämes» (Unitatis Redintegratio 16).

L'autre alfirmation:

«Les Hglises d’Orienl |...| onl le droil de se gouverner seien leurs propres
diseiplines parlieulieres f_| Que lous les Orienlaux saehenl eil loule
eerlilude qu'ils peuvenl el doivent (oujours garder leurs riles liturgiques 
legitimes el leur diseipline |... |» (Orientalium Lcdesianun § § 5 el 6).'"

Apres avoir eile ees deux texles, le synode revendique le droil d’ordonner 
des prelres maries dans les pays d'Oulre-Mcr. Les membres du synode 
s’exprimerenl ainsi:

«|... | Nous ne savons pas en effel eomment juslifier devant nos eonseienees 
el devanl noire peuplc, devant l'Orlhodoxie qui a les yeux sur nous, eel 
abirne qui separe les deelaralions, des l'ails».’1

La meine revue insere ä la fln de eetie serie d'arlieles, une nole sur «la 
juridielion palriareale en dehors des limiles du l'alriarcat». Celle nole esl prise de 
Tailleur Serge Deey dans son ouvrage introduclion el a l’eeelesiologie de l’Eglise 
melkile. p. 04. La revue s'exprime ainsi:

«C’e probleme, dil Tailleur, concerne 1’ensemble des Hglises ealholiques el se 
pose, en fail, de maniere suivanle: si THgli.se latine, une Hglise parlieuliere, 
exeree sa juridielion sur ses sujets oü qu’ils soienl, il esl diffieile d’aeeepier 
que le meine droit ne soil pas reconnu aux aulres Hglises parlieulieres, en 
Toecurrence les Hglises orientales, en vertu de Tegalile des droils enlre les 
Hglises parlieulieres, proelamee solennellemenl par leConeile Vatican II.

'"CT. ibidem, p. I I.
" (T. ibidem, p. 11-12.
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Des lors, l'enjcu du debal esl cccumenique, comme l’a Ires bien souligne .1. 
Tawil, I’cx-Kparquc des Ktats-Unis d’Amerique {Le Lien n°85). II laut 
d’aillours se fcliciler en celle mutiere de la position delendue avee vigucur 
par l'Hglise Melkile et son patriarche, Maximos V Hakim»''.

Apres l’exposilion de ces articles ei de ces differentes notes, on remarque 
laeilemenl la mcfiancc des Melkites ä l'cgard de beaueoup de points fixes de ja par 
le CCHO. On se demande neanmoins si ces revendiealions ne sunt pas arrivees 
bien en retard, landix qu'il a lallii inlervenir avant la parulion du dit Code, pour 
eviterses eventuelles lacunes.

III. I. 'elnl acluel du droit particulier melkile (2004-20IO)

Kn 2003 le synode melkile a confie a une nouvclle Commission juridique de 
reviser le droit particulier. Celle Commission lut composec des pures lilie Haddatl, 
Iülias Rahal et Gregoire Sasine Chalawil, qui onl presente au synode un Schema 
modil'iant certains articles du texte de AI Maearrat 1994. Le synode de 2004 a 
approuve le dit Schema apres l'avoir longuement etudie. Le texte cmane lut public 
dans un cxirait a pari sorli en 2004.

Les modilicalions effecluees dans ce synode sur l'ancien droit particulier 
som legeres. Mais il y a eu par eontre des ajouts sur le texte de 1994 ä savoir, les 
reglements internes des conscils eparchiaux et paroissiaux.

Une nouveaule lut presentee par Ic synode de 2003 c’clail de proposer que 
les eveques cmeriles ne parlicipent plus aux svnodes avec voie deliberative de 
leurs Kgliscs lorsqu’ils alteignenl Lage de SO ans conformemenl au canon 102, 2 
du CCLO. I ,a reponsc de Rome elait de vouloir eoneerter en ee sujet les untres 
Kgliscs orientales . Kn effet. notre synode a reyu cetle annec 2013 une lettre de la 
Kongregation pour les Kgliscs orientales demandant notre avis surcc sujet evoque 
par les Melkites depuis 10 ans. La reponse n'elait pas en l'avcur des eveques 
emerilcs. La majorile des membres de synode ont vole eontre leur voix 
deliberative mais aeeeptaient leur simple presenee durant les seances synodales’1.

Un autre point aulourde la fete de Päques issu du canon SSO, 2 du CCKO l ut 
aussi propose par ee synode de 2003 en vue d’unifier la feie de la Resurreelion 
avee nos freies orthodoxes. La reponse de Rome lut aussi parcille: il faul que 
loutes les Kgliscs orientales ealboliques s’entendent sur ee fait'5. Cependanl, eette 

reponse a etc relbrmulee lors de la visile du Pape Benoil XVI au l.iban en 2012, 
nolammenl dans l’cxhorlation aposlolic|ue «Communion et temoignage» ou le * 14

’’ Cf. ibidem, p. 12.
'' Cf. I es actcs du synode des Hvequcs de l'liglise palriarcale greeipie melkile calholique, 2IXM. 

in: Archives du palliaren! melkile. Kabwe. l.iban.
14 et. Ix-s aeles du synode des Kvcqucs de l'Hglise palriarcale greeque |...|, 201.?. in: Archives 

du patriarcal mclkitc, Kabwe. l.iban.
,s Ibidem, 2003.
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Pape exhorte les Hglises orientales ä leier I’äques ensenible avec nos l'rcres 
orthodoxes"’.

Iin 2010 une nouvelle Commission synodale composee pur Mgr Hlie Haddad, 
Mgr Georges Haddad et Mgr Jean Haddad a presente un Schema eompletant ce qui 
teste des matiercs ä modifier dans le droit parliculier. I.e synode melkite a ainsi 
relais les reglements internes du synode des Hveques de l’Kglise patriarcale, du 
synode permanent, du Iribunal synodal avee le röle de Padministrateur de la 
justice et le regiement du Iribunal ordinairc patriarcal.

D’aulrcs fragments de ce droit particulier onl eie approuve ml experimmtum 
pour trois ans ;t savoir: le reglcmenl des eonseils eparchiaux el paroissiaux.

Un nouvel extrail ;i pari esl sorti en 2010 joinl a celui de 2004, constituent 
ensenible le nouveau droit particulier des Melkites. C’e texte est en train d’elre 
(raduit en langue anglaise pour ehe plus ä la portee des ehercheurs.

IV. Conclusion

Pour conclure on peut animier que le droit parliculier pris dans le sens strict. 
ne depasse pas les I7K eas prevus dans le CCHO. Mais pris dans le sens large, il 
englobe une grandc marge de la vie disciplinaire de l'Hglisc et qui depasse le texte 
du droit cornmun saus potirlanl contredire la mens legislatoris.

t’e n’est pas un Corpus iuris complel. C’est plulöl un ensenible de normes 
disciplinaires. Ainsi le concepl de droit particulier a evoluc de faqon a etre le 
subsidiaire du droit cornmun, chose inexistante avant la parution du Code 
cornmun.

Ocpendanl, el en rcpondanl ii la question si le droit particulier a-l-il sauve le 
patrimoine des Hglises sui iuris'! A vrai di re, une comparaison faile enlre la 
pluparl des regles du droit parliculier de ccs Hglises orientales eatholiqucs. nous a 
permis de decouvrir une ressemblance, voire une eonforinite quasi complcle dans 
les matiercs legiferees.

Gelte verite ne soutient pas trop le concepl de droit parliculier, car il s’esl 
avere que quasiment rien n'est particulier ä une Hglise par rapporl aux aulres 
Hglises. Mais presque loutes les mesures prises sonl eommunes. On est soil devant 
une extension du droit cornmun, soit devant la realile que tous les patrimoines des 
Hglises jaillissent d'une meine Source orientale. Dans ce sens il laut rechercher 
davantagc quelles seraienl ces sources eommunes.

Le peu de dilTerence qui exisle enlre certaines mesures des Hglises, n'a pas 
une argumenlalion qui rcmonle ä une tradition ancienne d’une Hglise mais ceei est 
du a l opinion recenle des Hveques en synode. Hn elTel, ces opinions pourraient 
etre changees apres une nouvelle discussion din'eremment oricntec. ou bien, avec 
un nouveau groupe de parlicipants au synode les opinions se repartissent 
din'eremment, car le crilere du patrimoine esl quasi absent des canons qui 
constituent le droit parliculier.

l’AI’li nt-NOI I XVI, l-.xhortalion apostolique pour les liglises orientales «C.'nniinunion el 
temoignage», 2013. 23.
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Whal has already Ulken place in llie Ukrainian diaspora and espccially in 
Ukraine ilself after (he proeess of peresiroika in the former Soviel Union released 
iliis eeelesial hody fron) ils formerly Underground siaius. I will nol go on wilh 
retelling (he hislory of ihe allempls io ereale a parlieular law for Ihis eliureh. This 
has already been admirahly aecomplished by several of my canonisl eolleagues. 
Inslead, I would like io outline some parlieular prohlems rooted in ihis siill foggy 
perceplion of parlieular law, whieh our Ukrainian (ircek Calholie elergy face, 
mysclf ineluded, working in nol so ideal circuinslancos among the Ukrainian 
diaspora in the United Stales.

II. For Beller or Wor.se: the Evolution ofa System of Parlieular Imv in the 
Ukrainian Creek Calholie Chttreli

ll is well known thal our Ukrainian Creek Calholie Clnirch has a confused 
hislory whieh has led lo ils having a somewhat hybrid idenlity - a hasieally 
easlern Christian organism hui filled wilh many attitudes and espeeially legislative 
slructures eleaved l'rom Ihe more legalistie and self-assured Latin Wesi. ll was 
lounded by ihe Union of Brest al Ihe end of Ihe sixleenih eenlury when several 
Orthodox bishops living in the Polish l.ithuanian Commonwealth submitled lo Ihe 
Pope of Rome and beeame a Uniat or Easlern Calholie Chureh. Bul the hislorieal 
eircumstanees surrounding ihis eeelesial body eonlinued lo ehange and allhough 
niosl of Ihe bishops al Ihe time were very mueh againsl inlrodueing lilurgieal and 
eanonieal forms from Ihe Wesi inlo Iheir own Cluireh, Ihis allitude soon ehanged. 
Social, cullural and somelimes even Iheologieal reasons motivaled Ihe hierarchs 
during ihe sevenleenlh and espeeially eighleenth eenluries lo adopl many 
lalinisations in bolh lilurgy and eanon law. A high poinl of this lalinisation 
Programme oeeurred al Ihe Synod of Zamosc in ihe eighleenth eenlury. These 
ehanges lurned ihe Ukrainian Creek Calholie Chureh inlo somelhing almost 
unreeogni/able from ils past existenee when ii was still an Orthodox Chureh linder 
Ihe primaey of Conslanlinople. Only aller Valiean II. did chureh leaders begin a 
proeess of rediseovering Iheir own Iraditions whieh had been lost or mulated 
though borrowings from ihe Wesi1.

The Code of Easlern Calholie Canon Law is also plagued by a eonvoluled 
evolulion since il eornbines elemenls of Ihe Western Iradilion wilh vocabulary and

1 CT. H. I’OI’OWICZ, Hrawopanykulamc Ukmiriskiego Kosciola Circekokalol ickicgo. Wpmwad/enie 
w prohlcinalykv-. in: Spolkanic C'yrylomelodianxkic(Sandomicrz2(M0) 127-159.
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mostly ouler Ibrms taken front (Itc Orthodox Hast. Hör this reason, llic new code 
endured quile a bil of critieism front various canonieal quarlers. Il was olien 
crilicized as the work of really only one individual who was an avid advocate of 
the papal primaev and Privileges Io a verkable ultramontane degree. Aller the 
eode’s promulgalion, voiees were heard whieh urged a full “relurn to the prisline, 
self-governing tradilion"' “of the Hastcrn Cburehes, a code truly suitable for the 
Haslern Churches” , and not "a mirror picture of the code of the Latin Church"'. 
One canonist was parlicularly crilical of the facl lliat the code was coneeived of as 
a common code for all the Haslern Catholic Cburehes and did not allow for mueh 
parlicular Variation for the particular clnirches and henee the need for a particular 
Church law':

"Il has beeil deeided Ihal Iherc will; be only one, common code for all the 
Haslern Catholic Churches, although Ihe various Churches should he 
presumed Io be different front eaclt otlier in many of llteir signilicanl features 
as ihe Ukrainians are different front Ihe Malabar's of India or front the 
Hthiopians of Al'rica. An Haslern Catholic Church is ealled sui iuris in die 
area of Ihe law and as such must Itave ils own code. Hach church has ils own 
identily and self-image whieh demands a separaled code, promulgated not by 
the l'ope but by ihe patriarch logelher wilh die patriarchal synod .

Many canonists hoped Ihal the particular law later promulgated by eaclt 
individual Church sui iuris would in soine way ameliorate tltis unsatisfaelory 
Situation. But in our IJkrainian Cireek Catholic Church such an outcome was not 
forlhcoming. Witliin Ihe Haslern Catholic Code of Canon Law, 146 canons perlain 
to particular law.

Most of the Haslern Catholic Churches are no longer confincd to llteir 
particular territory of origin. but instead Itave becotne global ecclesial organisms. 
Tltey possess llteir own bishops, cparchies and faithful oulside of llteir territory of 
origin and henee throughout the world.

The Hastcrn Catholic Churches Itave beeil granled Ihe right to eslablish their 
own particular law in accordancc with CCHO: c. 1493 § I and § 2. In aecord with 
Iltis eslablislted precept, leaders of the Ukrainian Greek Catholic Church became 
aware Ihal it was their duty to develop llteir own particular law witliin Ihe 
framework of the canon law of the enlirc Roman Catholic Church.

I mighl well be accused of speaking about the obvious but we should bear in 
mind al Iltis point Ihal llic CCHO has 200 canons lewer (hau die CIC. We mighl 
ask ourselves why? I’erhaps hecause il was those who contpiled the Code of

' V. .1. I’OSI’ISHII.. final Tally. A Report on ihe Unrentarkable Life of a Catholic Priest in the 
Twentielh Century, Malawan 2001,2S0.

' Ibidem.
' Ibidem.

IDIiM. The Ukrainians in the United States and Heclesiaslical Strueturcs, in: The Jurist 39 
(1979) 399-403.

" Ibidem. 400 (4lh point of eonlenlion).
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Canon l.aw of the Kastern Churehcs ihoughl iliai ihe individual parlicular Baslern 
Churches would oach Supplement Ihe missing eanons hv implemenling their own 
parlieular laws. Ilenee, eaeh parlicular Baslern Church would in a sense he IVee Io 
lorrnulale Iheir own parlicular laws aecording io their own historical. cullural and 
religious circunislances which necessarily differ among such a diverse hody 
stemming, as ihey do, from very different places and even theologieal tradilions.

Several mislaken conceplions exisi regarding the codilieation of parlicular 
law. Canonisis somelimes argue llial Ihe CCBO musl speeifieally permit all 
legislalion which enlers the parlicular law of a Church. Bm if ihe Ukrainian Greek 
Catholie Chureli really cxisls as a Church sui iuris, ils eompelenl leaders, Ihe 
hierarchy, should he allowed to Idrmulale all the necessary parlicular laws needed 
wilhin Ihe framework of Ihe CCBO.

The proccss of Ihe codification of a parlicular juridical System for (he 
Ukrainian Greek Calholic Church has encompassed already some ihree dccades . 
A synod of bishops estahlished a Commission which sei out Io hegin compiling a 
System of parlicular law already in 1980, hui real aclivily hugan only in 1985*. A 
drall of Ihis proposed System of parlieular law was aecepled at anolher Session of 
Ihe synod in 1999. Canons of parlicular law were aecepled hy the synod in 2000 
ad experimentuni. The drall was aceepted in 2001 alter a review of Ihe eanons. 
Bui ihere was a catch. Hvcn though the drall was aecepled ad experimentum. il 
had no force of law sinee its eanons were never officially promulgated. This 
oeeurred hecause ihe currenl head of the Church, Major Arehbishop Myroslav 
Lubachivsky died. When a new Major Arehbishop was chosen in Ihe person of 
Bubomyr Husar, Ihe synod logelher willi him voled Io accept Ihe drall hui nol Io 
release il for puhlication. Inslead. Ihey dirccled thal it he handcd over lo a 
Commission which was lo elaboratc on Ihe parlicular law in a time period of lwo 
years. Bul the work of Ihe Commission conlinued and did nol respect the limit of a 
lwo year period'1.

B'inally, in December 2007 Ihe eanons perlaining lo parlicular law were 
promulgaled hy Ihe major arehbishop hy a decree1". They eame into force on I4lh 
January 2008. assuring their exislenee de iure and de facto.

All of Ihese lacts would lead one to helieve Ihat ihe Ukrainian Greek 
Calholic Church has already its own parlicular law. On closer examination. 
however, one discovers that the legislative proccss has indeed beeil accoinplished 
bul thal il retains a ccrtain aspecl of secrecy and many delails are still in shadow.

I'. M. NKMKTH, Canons of Tlic Parlieular l.aw of ihe Ukrainian (ireck Calholic Church: a 
Crilical Rcporl, in: Sviilc Tajomslvä na krcsl'anskom vychodc (Oricnlalia cl occiilcnlalia 3), Kosicc 
2IHIX, 352.

s T. T. MARTYNIUK, Problcini c prospcliivc dclla codifica/.ione ilel diriiio parlicolarc ilclla 
chicsa grcco-callolica ucraina. II codicc «Idle chicsc oriomali. in: l’ONTII-ICIO CONSKil.K) PKR I 
THSTI I.HGISLATIVI (cd.). II codicc dcllc chicsc oricnlali. la sloria. Ic legisla/ioni parlicolari. Ix 
prospcliivc ccumcnichc. Alli dcl convegno di siudio lcnulosi ncl XX anniversario dclla promulga/ionc 
dcl codicc dei canoni dcllc chicsc oricnlali. Rome 2(111,252.

O. CIIOKTYK. Prohlemalyka la piohlcinalytnisl’ parlykularnoho prava UCiCC. Manuscripl 
Copy, 35.

I- HUSAR. Dckrcl P-07/529, in: Visnyk Kijcvo-Halycskoho Archycpyscopa (2IKI7) 52.
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Why do I define thcir cxislcncc as scerclive and shadowy? I’or Ihc simple facl, 
(hat il is almost impossible Io Und an aclual eopy of the canons. One miglil hazard 
a guess and reason (hat that such inlbrmation vvould he available on the weh page 
of the Ukrainian Creek Catholie Chureh on the internet. Il is not. An incomplele 
Version was publislied in the Hlahovisnyk" of the Ukrainian Creek Catholie 

Chureh in 2001. IJut aeeess lo litis publieation is quilc limited. The weh page of 
Ihc Ukrainian Creek Catholie Uparchy of Winnipeg in Canada does include a list 
of the canons1'.

Anolher signilieanl detail regards the deliberations of the synod of bishops in 
2002. Düring Iltis meeling, il was deeided lo add six new canons lo the 146 canons 
whiclt already exisled ad experimentum. The hislory of diese six canons is 
espccially murky. They eannol be found in any publieation and may he eonsidered 
secret canons. Thus they have no legal hinding and the whole matter eauses 
additional problems. As lo the canons already promulgalcd, one miglil question 
llteir utility. Have they really resolved any problems? A closer look ai diese 
canons of particular law leads one lo opine whelher a lew of die canons need 
fünfter development or completion. ()r is more researeh neeessary hefore certain 
issues may be resolved? Particular law was said lo have heen establishcd in order 
lo aid canonisls in die resolulion of eomplex canonical malters. But a look ul ihe 
already promulgalcd canons shows ihal many deeisions are reserved for Ihe bishop 
or are referred lo die CCHO. The parlieular canons diemselves are almosi mirror 
images of thcir prolotypes conlained in die CCHO.

III. Diffieitliirs in Applying Parlieular Law in Various Parlieular Pasloral
Silitations

I would now like lo begin die seeond pari of my presenlalion willi a look al 
sollte of die individual canons conlained in our parlieular law and Ihe problems 
which canonisls working in (he United States may encounter when dealing wilh 
diem.

I. The Secrelary and die Tellers al an Uleetion

C. 5 of die Parlieular Law of Ihe Ukrainian Creek Catholie Chureh which 
corresponds to e. 71 § 2 of Ihe common law (CCHO)1'1 stales:

“The secrelary of die synod of bishops of the palriarchal/major archiepiscopal 
Chureh is lo funclion as die secrelary of die synod ealled for ihe election of a 
palriarch/major archbishop. The position of tellers is filled hy ihe youngesl 11

11 T. NKMKTH, Kanony parlykularnoho prava ukiainskoji lireko-kalolylskoyi cerkvy, in: 
lüahovysnyk (2002) 104-130.

Translated by Andrei Kaehur in Canada.
' Tliis syslcin of dislinguishing ihc two canonical collcclions, Ihal of parlieular law and ihal of 

common law (CCBO) is used in all Ihe Ibllowing examples.
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of ihose according Io cpiscopal ordinalion. II' Ihc socrclary of ihe synod is 
tcmporarily unahle to he present al ihe synod, ihe presider of Ihe synod. will) 
the consent of Ihe permanent synod is io appoini, in ihe interim, a socretary 
from among the bishops of Ihe synod”.

The position of tellcrs and a secrelary may also be selected from among the 
priesis and deacons". This in formal ion mighl have heen inserted inlo die above 
eiled canon of parlicular law15.

2. Canonieal Visilalions of the Major Arehbishop

C. 7 (CCI-X) e. 83 § I) States Ihe following:

"lt is ihe righl and Obligation of the eparehial hishop to make canonieal 
visilalions wilhin bis own eparehy. The palriarch/major arehbishop. alter 
agreeing wilh Ihe eparehial hishop or exareh as to die lime and schedule, has 
die right and Obligation to eonduel a pastoral Visitation of die same eparehy 
orexarchalc al least onee in a five year period".

The above eiled canon seems nol to correspond witli the eontent of CCHO e. 
78 § 2 which hears ihe liile "The Rights and Obligalions of Palriarchs”, and whieh 
in paragraph § 2 reads as Ibllows:

“The power of die palriareh is exereised validly only wilhin die territorial 
Boundaries of ihe patriarchal C'hurch unless the naiure of the maller 
Common or parlicular law approved by the Roman Pontiff eslablishes 
olherwise".

Obviously die hone of contention revolves around the idea of “lerrilorial 
boundaries". Ii is clearly slaled Ihal die palriareh's or radier major arehbishop's 
jtirisdieiion is eonfined to his own territory. A question mighl arise in the eveni of 
the major arehbishop’s visil to Ihe United States, Canada or Great Britain. The 
palriarch/major arehbishop is indeed able to eonduel a canonieal Visitation of die 
various eparchies in his own territory. This is defined by e. 7 of the parlicular law. 
But die same canon does nol ment ion die fael Ihal such u Visitation must be 
approved by the Pope. Dkl Rome give permission for lliis omission in the canon of 
parlicular law? To my knowledge, no evidence Supports such an audaeious 
presupposilion. Henee, I would question die validily of lliis parlicular law canon 
and I would view il as null and void sincc liiere is no mention in the parlicular 
canon of the canonieal requiremenls required by die CCHO. 11 *

11 O. KASKIV. I.i> sviluppo slorico-giuridicn ilcl (lirilio panieolareilclla chiesa ucraina callolica
di rito hi/.anliiio-iicraiiH) alla lucc del CCHO (Hxcerpta ex disscrtalioiic ad cloeioraluni l’IO). Koma
2000,41.

15 Ibidem, 41.
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3. Celebraling Üic Divinc Liturgy: lloly Days

C. 10 (CCHO c. 94) slales Ihc following:

‘The palriarch/major archhishop musl celchrale ihc Divinc I.ilurgy for (he 
people of Ihe enlire Church over wliieh he presides, every Sunday and on 
l'easl days eslablished by Ihe synod of bishops”.

This canon corresponds lo e. 21 of (he same parlicular law wliieh also 
slipulales Ihe limrgical limcs when (he eparchial bishop is lo celchrale (he Divinc
I.ilurgy Cor Ihe failhful. Holh slipulale (hal Ihe bishop should celchrale Ihe Divinc 
Liturgy every Sunday. Hui parlicular law is nol a( all clear aboul (he oiher days. 
On Ihe oiher hand. a glanee al e. 114 of the parlicular law reveals a lisl of six days 
on which Ihe bishop is lo celchrale. They are 1) Christmas Day; 2) Theophany; 3) 
The Amumcialion of Ihe Mollier of God; 4) The Ascension of Our Lord; 5)The 
l'easl of Ihe l loly Aposllcs Sls Peter and Paul; 6) The Dormilion of (he Mollier of 
God. A delail worthy of nole is Ihal, in parlicular law, diese l’easl days are nol 
listed in Ihe order in which I liave just given tlieni according lo their place in the 
limrgical year. To wil, iliey are placcd in Ihe following order: I) The Nalivity of 
Chrisl; 2) The Theophany of Our Lord; 3) l'he Ascension of our Lord; 4) I he 
Annuncialion of die lloly Mollier of God; 5)The Dormilion of Ihe Holy Mollier of 
Ciod; 6)The l ’easl of Ihe Aposllcs Saints Peler and Paul. Parlicular law groups die 
l’easl days as lo contenl: I) Despolic l’easls of die I .ord; 2) Fcasls of ihe Theolokos; 
3) I lagiological fcasls of die sainls. Holli ways of lisling are in facl appropriale.
Il would have beeil seeined more apl lo have specil’ied (he days in parlicular law-' in 
bolh c. 10 and e. 21. wilhoul deferring lo c. 1 14.

4. Appoinling Responsible Officials

16 slales die following:

‘‘ l’he palriarchal finance ol’ficer is appoinled for a lerm of live years; during 
ihe lenure he eannol be removed by Ihe palriarch/major archhishop wilhoul 
Ihe consenl of Ihe synod of bishops of ihe palriarehal/major arehiepiseopal 
Chureh or, i I liiere is danger in delay, lliai of the permanenl synod”. II

II one sludies CCEO c. 122 § 2 one may nole ihal il allows ihe appoinlmenl 
of any person regardless of sex bul determined by particular law lo die posilion of 
financial officcr. When the canon furiher descrihes die removal from olfice of 
such a person. die American (ranslalors of (he CCEO explicitly rel’er lo this 
individual using the twin personal pronouns he or she, a dislinction, which.



howcvcr. is nol inadc in the ofllcial Latin tcxll<’. C. 16 of parlicular law on the 
°lhcr hand uscs only the masculine pronoun. The use of only the masculinc 
pronoun must leave a bitter taste in the mouth not only of loday’s fcminisls but 
also in the mouth of all those who would seek Io improve the lot of women in 
today’s hierarchieally organi/.ed (’hureh — especially in the Lastern riles where a 
wonutn is leehnieally even forbidden enlranee inlo the sanetuary because of Old 
lestament Judaie ritual purity preeepts. Such an aliilude might appear to many lo 
be rather disturbing. in my opinion, the canon should he reworded (o inelude the 
notion of any individual, male or female, competenl enough to be appointed lo 
such a posilion.

5. Hanger of Delay

Another significant detail regards the phrase (langer in delay' which is 
employed by the above eited canons. What is the exaet mcaning of tliis so called 
(langer in delay'! If indeed such a Situation were to involve financial improprieties, 
one wonders whether a System of check and balance comparable to that used in 
today's business environment should have beeil in common use. It also seems 
preferable to inelude in Canon 16 aller the words (langer in delay, the additional 
phrase for llie good of the Clmreh.

6. Celibalc or Married

C. 2‘) siales the following:

"The protosyncellus and synccllus can be celibalc or married priests. Insolar 
as it is possible, they should be Irom the elergy enrolled in the eparehy, nol 
less ihan ihirty years of age. have a doclorate or licenliale or al least be 
expert in somc sacred science, of sound doclrine, uprightness. prudence and 
expericnce in handling matters”.

A glanee at Ihe cquivalent canon in (he CCKO: c. 247 i? 2 reveals a sliglil 
diflcrencc in intenlion. The CCKO requires ihe priest in queslion lo be celibalc. 
while parlicular law specifically allows Ihe priest lo be married.

7. Ascribed and Lnrolled

Another problem which 1 happened to come upon during my own work in 
Ihe bishop’s Chancery regards Ihe exacl definition of being “ascribed" and * 11

"OtX'onumus patriarchalis nominaler ad Icmpus iure pariiculaii deleniiiiialiim: muncre duranle 
a l’alriarclla amoveri non polest nisi de eonsensus Synodi lipiseoporum Heelesiae palriarehalis am. si 
perieuluni in mora esl. Synodi permanentis”.

11CIIORTYK (= nole9). 38.
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"enrolled" in an cparchy. Wlial is rcally meanl hy ihc lerms ascrihcd and enrolled? 
CCI'.O c. 358 slalcs thal

“ilmnigh iliaconal ordinalion, onc is ascrihcd as a clcric l« ihc cparchy l'or 
whosc scrvicc he is ordained. unless in accord wilh parlicular law ol'his own 
Clnirch sui iuris, he has already hecn ascrihcd to ihc same cparchy”.

Today’s world sces an unei|ual dislrihulion of priesls ol" my Clnirch in die 
various counlrics in which my clnirch is represcnlcd. Sonic arcas have a surplus of 
priesls while olhcrs cxpcricncc a dcarlh ofclcrgy. This provides a major impclus 
l'or clcrgy to leave llieir honies and scck work in other parls of Ihc world. After ihc 
eollapse of Ihc Soviel Union and ihc socialis! regimes in ihc satcllite counlrics 
priesls living Ihcrc gained Ihc advantage of mohilily and many cmigralcd Io Ihc 
Wesl, l'or a variely of reasons. Kparchies of my (’hurch in ihc United States are 
heavily slaffcd hy priesls who have arrived from liaslern Kuropc. I am mysclf an 
cxamplc of a migranl priest allhough not from ihc hast. Born in Great Britain, I 
hegan my clcrical career among Ihc Ukrainians in Hngland and Scotland. To this 
day, I remain incardinalcd into ihc Ukrainian Greek Calholic Eparchy of the lloly 
Family in Exile in Great Britain. Bul at Ihc present time and l'or many ycars. I am 
working in ihc Hparchy of Slamford (Conncclicul) in the United Stales. Frankly, I 
am ollen maile Io feei unsure or rather uncasy ahout my own Status in the cparchy 
in which I am presenlly working. Common law would diclate thal I am enrolled in 
the Kparchy of Slamford and enjoy all ihc righls accordcd lo any priest of my 
cparchy.

8. I’raclical Hxperience

CCKO c. 247 § 2 concludes wilh Ihc words (hat the prcshylcr must have 
practica! experience". C. 29, on the other hand, ends hy stating thal the clcric in 
question must he cxpcricnced in handling matters. Onc may in lacl he competent 
in handling matters, whalcvcr ihis may mcan, hui docs Ihc clcric in question have 
real practical experience? This canon hegs l'or further exlrapolalion. 1t should he 
expandcd lo more succinctly stipulate thal the clcric in question who is appoinled 
to such a position should have had somc experience in a parish and should have 
spent somc time in the hishop’s Chancery dealing with canonical matters.

9. WhoCan Be Appoinled Chancellor?

C. 30 (CCKO c. 252 § !) States the following:

“In the eparchial curia a chancellor is to he appoinled who is to he a 
prcshylcr or a deacon and whosc principle Obligation is to sec Ihat the acts of 
ihc curia are galhercd and arranged as well as preserved in the archives of the 
eparchial curia, as well as other duties determined hy the eparchial hishop”.



Kolli canons sircss (he l'acl (hat ihe chancellor should hc eil her a priest or a 
deacon, thal is a man in holy Orders. ()n Ihe other hand, for many ycars. and Iltis is 
well known. a rcligious sister served as chancellor in Ihe Ukrainian Creek 
Calholic Archeparehy of Philadelphia. Today, in many Roman Catholic dioeeses 
ol ihe Latin rile, women arc appointed to Ihe posilion of chancellor. Since Ihis is 
merely an eeclesiaslical law and not contrary lo divine law. ihe hishop may 
dispense l'rom il and appoint a compelent wonian as chancellor.

10. Can a Single Cleric Occupy Several Eparchial Positions?

In somc eparehies today. a single clerie occupies many posilions. CCHO c. 
I0S6 § I slipulales Ihal Ihe Office ol' judicial vicar is “dislincl l'rom Ihe 
prolosynccllus imless Ihe smallness ol' Ihe eparchy or Ihe small numher ol' cases 
suggest olherwise”. This is explained hy (he l'acl thal. as onr eparehies arc 
declining in inmtbers, ihe sante cleric may he appointed lo two or lliree posilions: 
judicial vicar. protosyncellus and chancellor. In Ihe Archeparehy of Philadelphia 
one priest occupies all lliree positions.

I I. Installation ol a Priest as Paslor

C. 39 (C(TX) c. 288) States die lollowing:

§ I: "The paslor acquires die care of souls hy eanonical Provision; however. 
he is nol allowed Io exercise Ins ol'fice unless he has laken eanonical 
possession of die parisli”. § 2: ‘The inlroduclion of Ihe paslor into Ihe parisli 
takes place in die manncr delermined hv die eparchial hishop".

The eanonical possession of a parisli is aelually an administrative process. Il 
is conducted hy means of a letter front the hishop wliicli relcases a paslor front Ins 
parisli and appoinls his successor lo die same parisli. Sometimes die hishop 
himself iravels lo die parisli in queslion and personally installs a paslor inlo Ins 
new parisli. One examplc occurred when the Archbishop Melropolilan of 
Philadelphia inslalled a new pastor to a parish. After deelaring his inlention hy 
letter, he personally inslalled him Ihrough die rilualized acl of handing him a 
chalice.

C. 36 ij I slales Ihe lollowing:

“Besides the obligalions menlioned in common law, Ihe protopreshyler has 
die lollowing rights and obligalions: I To inslall a new pastor into a parish in 
his protopreshyterate. according to the norms of the liturgical books, unless 
die eparchial hishop determines olherwise".
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The above should be added Io c. 39ls. Hui wliich are Ihe lilurgical books 

menlioned by iliis canon? 'I bis poinl needs liirlhcr ciahorulion.

12. Celebraling Ihe Lucharisl and ihe Queslion of Stipends

C. 40 (CGEO c. 294) Maies Ihe Ibllowing:

"The paslor is obliged Io eelebrale Ihe Divine Lilurgy for Ihe failhful of ihe 
parish enlrusled lo Ihm. every Sunday and on all I-Ioly Days of Obligation, lf 
niore ihan one parish is enlrusled lo a paslor Chureh, he is obliged lo 
eelebrale only one Divine Lilurgy l’or Ihe inlenlions of ihe people enlrusled 
lo Ilim. II ihe paslor, willi a jusi cause, is unable lo fulllll Ihis Obligation, 
then he ean delegate il lo ihe assoeiale or lo another priest".

This canon menlions only Sundays and Holy Days of Obligation. The canon 
should really speeify wliich Holy Days are mcani as e. 114 did in ihe ease of the 
hierarchy. Ncither is there any mention in Ihis canon of requests for Divine 
Lilurgies for ihe inlenlions of ihe failhful wliich are normally eelebrated during Ihe 
week. C. 40 needs lo be amended will» Ihe Ibllowing addition "apart front the 
requested Divine Lilurgies".

CCHO e. 294 begins willi Ihe Ibllowing preeepl: "The paslor is frequenlly lo 
eelebrale the Divine Lilurgy for the people enlrusled lo bim”.

Hui Ihis eanon mighl be interprcled in various ways. A priest may eelebrale 
only one lilurgy daily. Normally a slipend or monetary offering is given. Allhough 
Ihis is assuredly a borrowing from ihe Latin tradilion, the clcrgy as well as the 
failhful remain for various reasons, not all of (hem spiritual, very attachcd to the 
eustom and il would be dilTiculi if not impossible to dispense willi it. The word 
"frequent" mighl be interprcled lo allow a priest lo eelebrale niore than one daily 
lilurgy. This, of eourse is also an ahuse inlroduced from ihe Latin rite (Ihe 
Byzanline Slavonie lilurgical tradilion allows a priest lo eelebrale only one lilurgy 
daily and a lilurgy may be eelebrated only on Ihe same allar only onee daily) bul il 
would seem a neeessary one since often a priest must eelebrale in several parishes 
on Sunday due to Ihe dearth of elergy. Hui wlial should ihe priest do willi Ihe 
slipend olfering if he is celebraling niore Ihan one Sunday lilurgy? The praclice in 
ihe Slamlbrd eparehy willi wliich I am mosl familiär allows Ihe priest lo eelebrale 
one Lilurgy daily as well as willi Ihe permission of the bishop to binalc and trinate. 
Hut ihe priest is obligaled lo keep only one slipend for himself. In Ihe ease of 
Irinalion, ihe monetary offering for ihe slipend musl be senl lo Ihe bishop’s 
Chancery. The olher tliird or really Ihe first of ihe lilurgies is always eelebrated pro 
populo on Sundays and Holy Days of Obligation.

IX Ibidem, 38.



13. Kecping Ihe Parish Registers

('. 42 (('('HO 296 § I) States ihe following:

"The parish baplismal and chrismalion regisler is io bc kcpi in lwo copies: 
onc Io bc kcpi in Ihc parish chiirch, and in Ihc archivcs of Ihc eparchial curia. 
Bcsidcs ihc books named in common law. Ihc paslor i.s to sec Io ii lliai ihc 
Ibllowing books arc properly filled oul and preserved namely of rcgislcrs of: 
prcnuplial invcsligalions and marriages, funcral, parish financial slalcmcnis 
in (wo copies, rcqucsls Ibr Divinc l.ilurgics, Ihc sick. obligalions lo 
foundalions, and also (he minutes of parish mcclings and lisl of 
parishioners".

Perusing this canon, I am immcdialcly slruck hy ihc idca ihal il needs lurther 
clahoration. Il is not advisablc lo conscrvc parish rcgislcrs in ihc church ilsclf 
smcc ihc church is morc prone lo llrc. All parish rcgislcrs should bc preserved in a 
lire proof salc, under lock and key, in Ihc rcclory. Personal Computers have long 
heen in common usc and this allows copies of parish rccords lo bc also kcpi on a 
flash drive as well as on Ihc hard drive of Ihc parish Computer.

14. Rccording Parish Sick Calls

llaving familiari/cd mysclf wilh Ihc rclevanl lilcralure. I siumhled upon a 
proposal regarding ihc sick call rcgislcr. The author in question reasoned, in my 
opinion mosi mistakcnly, ihal kecping a sick call rcgislcr was unnecessary and 
supcrlliious in loday’s world1 ’. On Ihc conlrary, the public wilh whom Ihc clcric is 

in conslani conlacl have today bccomc exigenl and very awarc of their somclimcs 
supposed righls and Privileges. They may well queslion Ihc activity and bchavior 
ol a parish pricsl. If a priest makes a pasloral visil lo an ill individual, il is very 
necessary thal he record Ihc visil. The public ollen accuses a pricsl of failing lo 
respond lo ihc special needs of an ill relative or friend. The parish rcgislcr should 
includc ihc bürden of proof in ihc form of a wrillcn nole delailing ihc time and 
place of such a sick call. Anolher record should bc found al Ihe hospilal ilsclf. 
Aller adminislcring Ihc sacramcnl of ihc anoinling of ihc infirm in a hospilal 
selling, Ihc pricsl should he sure lo makc a nole in ihc palicnl’s medical rccords 
nsing ihc abbrevialion SOS211. This record also serves as an olTicial document 

which formal ly allcsis ihc sick call.

13. l iling Financial Kcporis

Regarding c. 42, I would suggcsl climinaling ihc stipulation requiring the 
rccording of lwo financial slalcmcnis. Financial reporls arc prepared by Ihe parish

Ibidem. 39.
" SOS - Sacramcnl of ihe Sick
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couneil responsible for financial mullcrs and arc ovcrsecn hy Ihc paslor. Hc, 
lollowing Ihc bishop's inslruclions, siihmils ihcm lo ihc cparchial financial olllccr 
who reporls everylhing lo Ihc hishop. A digital and wriltcn copy is always kcpl in 
Ihc parish archivcs. All olhcr documcnlalion, including dispcnsalions, rcscripls, 
and pcrmissions arc kcpl in Ihc parish archivcs by Ihc parish priest. Ilul loday 
many parishcs have sccrctarics who lakc care of conscrving all pertinent 
documcnlalion in Ihc parish archivcs.

16.1-'oslcring Vocations: Including l.aymcn in ihc Proccss?

C. 47 (CCHO c. 329 5 2) staics Ihc lollowing:

"In cvcry cparchy Ihcrc is lo bc a Commission Ibundcd for ihc purposc of 
promoling vocalions; Ihcsc projccls oughl lo bc open lo Ihc needs of ihc 
universal church. cspccially missionary needs. The members of Ihc 
Commission arc lo bc from among Ihc clcrgy, rcligious and laily; Ihc number 
of members is lo bc cslablished by Ihc slatulcs”.

Hxamining ihis canon, ihc rolc ol'ihc laily in l'oslcring vocalions immediately 
springs lo mind. The canon menlions ihc l'acl Ihal laymen arc includcd in die 
Commission for vocalions. ()n Ihc olhcr liand, Ihc word laily is not cxplicilly 
employed in Ihc common law. Inslead "parenls, Icachcrs and olhcr cducators of 
Christian life” arc spccillcally menlioned. I would stress Ihc rolc of Professional 
laymen in Ihc development of vocalions. They arc often ablc lo observe certain 
qualilies ihal clcrics may not. The rolc of Professional psychology is loday 
acccptcd in mosl ccclcsiastical quarters as being soincwhal hclpful, bul not 
determinalive, in Ihc evaluation of a candidalc lo die pricslhood. Alter a candidalc 
has beeil accepled, bis bishop as well as die dioccsan vocations Commission is 
obliged io continue lo survey Ins progress Ihroughoul his limc al seminary. This 
point musl bc includcd in parlicular law.

17. Vocalions: Ncccssary or Supcrlluous?

Many of us arc aware of die surplus of vocalions in wcslcrn Ukraine, 
Romania and Roland. Scvcral seminarists liavc alrcady finished Ihcir required 
sludics, bul liavc suhscquenlly been informed Ihal Ihcrc is no work and, nalurally, 
no salary for llicm. Tlicy arc dien dircclcd lo find for ihemselvcs bcncvolcnl 
bishops who would in sinne way employ ihcm! I am myself a wilness lo Ihis iragic 
siate of affairs. bornicr scminarisls liavc found work on conslruclion silcs or arc 
squandering Ihcir limc al homc simply bccausc die parishcs of ihcir liomc dioccscs 
arc l'illcd lo capacily and ihcir bishop can find no pasloral work for llicm. 
liparchics have vocational commissions and vocalional dircclors bul Ihcy do lilllc 
or nolhing lo guaranlcc a candidalc for Ihc pricslhood a place in die cparchy, on a 
praclical levcl and wilh an adequale salary, aller hc finishes his sludics. Whal 
wcnl wrong? Il is vital ly ncccssary lo amend Ihis canon so Ihal il will provide a
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guarantee Ihat «nee a Seminarist has complelod Ins l'ornialion, he will he granted a 
Position in Ins own diocese or thal an arrangement will he made witli another 
hishop of liis own Church in need of vocations.

IX. Hcumcnism and Us: Dialogue with All or Only witli Some Christians?

(’. IIX (CCKO e. 910 § 2) States Ihe lollowing:

“The nnderlakings of Ihe ecumenical movement are Io he carefully 
encouraged and cultivaled, according (o the norms of Apostolic Roman See 
and the Statutes of the synod of bishops of the patriarchal/major 
arehiepiseopal Church”.

The ecumenical movement is territory fraughl with danger — some would call 
il a mine l'ield and those who would, might locale Ille eenler of the mine Held on 
ihe hridge occupied hy my own and hy other Haslern Catholic churches! My 
church was long viewed as an obstacle to Ibslering ecumenical relations with the 
Orthodox Churches hy bolh these Churches as well as hy some Roman aulhorities. 
The l'acl Ihat the Ukrainian Greek Catholic Church was forced inlo the 
Underground in Ihe Soviel Union did not allunc many hierarchs of the diaspora to 
loslering good relations witli the Orthodox wliom they viewed as usurpers. Alter 
ihe Church emerged from the Underground, many Ukrainian Greek Catholic 
cleries in the now free Western Ukraine viewed the Orthodox as encmics and 
wished lo slress their own calholicity hy emphasi/ing latini/ations or horrowings 
Irom the West, most of which, ironically, are no longer frequently ohserved in the 
posl-Valican II Church of the Latin rite. Many had never heard of ecumenism and 
were shocked to hear thal leaders of the Roman Calholic Church were engaged in 
dialogue with those whom they considered heretics and schismalics. Some 
completely opposed ecumenical endeavors and remained locked in a pre-Vatican 
II mentalily. Olhers were prepared to l'oster good relations exclusively with the 
non-canonical so called Ukrainian Orthodox jurisdictions because they too 
supported Ukrainian nationalist ideology.

The relevant canon might include a clause direeting the Ukrainian Greek 
Calholic Church clcrgy and faithful to support ecumenical relations with all 
Churches and not simply with the various so called Ukrainian Orthodox 
jurisdictions. I he Kcumenical Directory slalcs that

“each Synod of the Haslern Calholic Churches and euch lipiscopal 
Conference in accordance witli its own procedures, sliould estahlish an 
episcopal Commission for ecumenism, assisted hy experts, hoth men and 
women, chosen from among the clergy religious and laity"21.

PONTIFICAI. COUNCIL FOR PROMOTING CHRISTIAN UNITY. Directory for the 
Application of the lYmciples and Norms of l-cuincnistn. Boston (no dato, 33.
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IV. In Conctusion

The canons of ilic parlicular law of our Church heg for morc study and 
clahoration. Many of Ihe canons which have heen promulgalcd arc alrcady 
ouldalcd. Parlicular law must learn 10 adapl its legislative force to (he today’s 
especially convoluled times in Ukraine and in Ukrainian diaspora.
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Dedicated to the Memory of Prof. Dr. Carl Gerold Fürst

I. Introduction

Cun. 1493 § 2 of ihe Code of Canons of die Lastern Churches States the 
following:

"|...|. linder the name ‘partieular law' come all laws. legitimate customs, 
statines and other norms of law, which are neilher common to the enlire 
Church nor Io all the Lastern Churches"1.

The prcvious canon, can. 1492, States the following:

“Laws issucd hy the supreme aulhority of the Church, which do not 
expressly indicale the passive subjecl, al'fect die Christian failhful of Ihe 
Lastern Churches only insolar as lliey conccrn matlers of failh or morals or 
declaralions of divine law, explicitly deckle questions regarding diese 
Christian failhful or concern lavors which contain nolhing contrary to die 
Lastern rite”.

Additionally, it is necessary to call to niind can. 1513 § I which stales:

“No administrative act is revoked hy a contrary law, unless it is provided 
otherwise in the law itself or the law was enacted hy an authoritv higher than 
die one who issued the administrative act".

The juxtaposition of these canons illuslratcs, perhaps rather cryptically, onc 
ol die currenlly most difllcult eanonical and pasloral challenges l'acing Ihe 
Byzantine Catholic Church sui iuris of tlie Byzaniinc Metropolia of Pittsburgh, 
Pennsylvania, U.S.A. It is a problem which arose in a very complex historical

I liis is in contrast to "common law" as ilescriheil in can. 1493 5 I- IInder the name "common 
law" in this Code coinc. besides the laws and legitimate customs of ihe entirc Church. also ihe laws 
and legitimate customs common to all the Rastern Churches. Cf. (luidelines for the Revision of the 
Code of Canon l.aw, in: Nuntia 3 (1976) 18 24. Also cf. M. ItROGI. Partieular Law in the Puiurc 
Oriental Code of Canon law. in: Ch. I’AYNGOT (cd.). Honiage to Mar Cariatlil, Pioneer Malabar 
Rcumenisl. Rome 1987, 89-99. Naturally. Ibis is always in the contcxt of cann. 43 (Ihe Roman l’ontiff). 
49 (the College of liishops) and 1513 5 I in the general principle of can. 985 § 2 ”... An inferior 
legislalor cannol vaüdly isstie a law contrary to a higher law", keeping in niind can. 167 5 I conceming 
the power of the eouncil of hierarchs to enael laws and norms.
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selling when the particular legilimate disciplinary liaslern tradilion of a married 
clergy came in conlacl willi Ihe opposile parlieular legiliniale disciplinary Western 
tradilion ol'a eelibale clergy in ihe Uniied States of America. Ralher ihan allowing 
the lwo legiliniale different iradilions to coexisl in die one Chureh of Christ, Ihere 
was a partially successful allempl lo homogenize the different disciplinary 
iradilions inlo a single tradilion by raising Ihe queslion lo a maller of l'ailh, morals 
and divine law'. This partially successful sincerc allempl by some lo homogenize 

lwo legiliniale dil’ferenl disciplinary iradilions inlo one single tradilion is Ihe basis 
for difficull challenging canonical and pastoral questions loday. In light of ihese 
challcngcs ihe queslion which must be calmly and inlelligenlly confronled, wilhin 
the context of saered scripture, tradilion and magisterium in the Calholic Chureh, 
is how il is possible, in the same liaslern tradilion in ihe Calholic Chureh in 
dil’ferenl parls of ihe world, thut Ihere exists lwo differenl legiliniale disciplinary 
praelices regarding clerical celibaey.

II. "Mission Statement" of the Metropolitan Chureh stti iuris of Pittsburgh

The Ryzanline Metropolitan Chureh sui iuris of Pittsburgh iraces ils origins 
lo ihe Union of Uzhorod whieh look place on 24 April 1646 when sixly-threc 
Carpatho-Rulhenian priests maile a profession of Ihe Calholic failh in ihe chureh 
castlc of Uzhorod (IJngvar) and uniied with Rome’. Ihe current norms of 
parlieular law of iliis Chureh promulgated on 29 June 1999 and whieh entered inlo 
force on 1 Oetober 1999 lake Ihe Union of Uzhorod as Iheir slarling point. The 
mission slatemenl al Ihe very beginning of the norms siales:

"The By/.anline Melropolilan Chureh Sui Iuris of Pillsburgh is desirous of 
remaining failhful lo ihe principles of ihe Union of Uzhorod and feels a 
parlieular link willi Ihe Churchcs derived Ironi ihal cvcnl"4.

The mission slatemenl also alTirms a failhful adherence lo the teachings of 
(he Second Valican Council, die Codex Canonum Ecclesiarum Orientalium and 
"other lexls of ihe Holy See conccrning this Chureh" (magisterium). Desirous of * ol

This was accomplishcd pul.sidc of Ruropc in Cum data fuerit (1929), seemingly wilh intenlions
ol iniposing clerical celibaey throughout ihe world In Oriental Calholic Churchcs. Cf. M. .1. 
KUCHKRA, A Balance belween Coneession and Oiscipline “Cum ilala fueril", Aniclc XII and Codex 
Canonuni ticclesiarum Oricnialiuni, Canon 758 $ .1 in (he Melropolia "sui iuris" of Pittsburgh, U.S.A., 
A Queslion of Celibaey or Jurisdiction. Itome 2005.

' There were Ihree eondilions of ihe union: lo hc allowed 10 retain (he Slavonic I-ilurgy, as was 
Ihe general principle froin lltc Council of b'lorenee (1438 1445) and Ihe Union of Brest Lilovsk (6 
Oelobcr 1596), the synod of Ihe clergy would elcct iheir bishop and subitiii Iheir choice lo ihe Holy See 
for confimiation, and Ihe clergy would have ihe free enjoynient of ccclesiaslical imimmities in the 
social order. CT. M. I.AGKO. The Union of Uzhorod, Cleveland Rome 1976.

■ Cf. M. J. KUCHRRA, Ruiena |lglesia|, in: Diccionario (icneral del Ucrccho Canönico VII. 
Universidad de Navarra 2012, 83-85 |l'or Ihe original Knglish lexl see Ihe appendix of this articlef) 
Today Ihe Byzantinc eparchy of l’assaic awails a new bishop sincc Bishop Skurla was enthroned as Ihe 
fil'lll Melropolilan Archbishop of l’itlsburgh on 18 April 2012.
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Hie rencwal of the spiritual, lilurgical and canonical lii'c ol‘ die Metropolia. ihe 
Council idenlifics in iis mission slalcmenl Ihc four arcas of consideralion as: 
cducalion, worship, cvangcii/alion and ecumcnisni. These l’our goals arc Io he 
renewed "aeeording lo ihe aulhentie iraditions of ihe Baslern Churehcs". 
Purthermore ihe mission slalcmenl concludcs wilh ihe following.

'"The hierarchs of die Meiropolia of Pittsburgh, joined in lull equalily wilh all 
of Ihe bishops of ihe liniled Slales, should collaborale lo decide matlers Ibr 
ihe common good of Ihe Churches. unily of aelion, common endeavours. Ihe 
good of religion and ecclesiaslical discipline i? In earrying oul iis mission, Ihe 
Council of Hierarchs shall he ever mindful of iis full communion wilh die 
Aposlolic See of Rome"5.

The manner of proceeding in dealing wilh diseiplinary matlers in Ihe territory 
ol local Churches is succinclly prescnled in diese lwo senienccs of Ihe mission 
slalcmenl. Ii adheres well lo die spiril and lelier of die documenls of Valican II 
which arc also codified in CCHO can. 322. Indeed Christus Dominus very clearly 
slales the necessily and the mariner of proceeding in nuinber 37, on episcopal 
Conferences and Iheir necessily. especially when it says ihat:

“The objccl of Ihcse meelings is Ihat. by sharing ideas based on prudcnce and 
experience and by exchanging opinions, liiere may resull a lioly consorlium 
of resources Ibr Ihe common good of die Churches".

To this end Christus Dominus in number 38. 6) slales die following:

“ll is earnestly recommended thal, in pronioling die discipline of Iheir own 
Church in Iheir synods, die prelates of the Baslern Churches should, Ibr Ihe 
morc efficacious encouragemenl of works Ibr die good of religion. also lake 
inlo accounl die common good of die whole lerrilory wherc many Churches 
of differenl riles exisi. by exchanging views in inlcr-ritual meelings, 
aeeording lo Ihe norms to be delerniined by compelcnt aulhority”.

■' Cf. CCEO. Tille IX. "Asseniblies of Hierarchs of Several Churches sui iuris”, can. 322 and iis 
sources: Val. II dccr. Christus Dominus, 37. .38. 6); decr. Oriemalium Hcelesiaruin, 4. All sources 
quoled Irom Valican II arc l'roni N. I’. TANNKR (cd.). Dccrccs of ihc Hcumcnical Councils vol. 2. 
Washington, DC 1‘WII. To ihis end of collahoralion ainong all Calholic hishops iherc cxisls "The 
Baslern Calholic Associales" forincd over 40 ycars ago and rcccnlly conslitulcd as Region XV of Ihe 
U.S. Conference of Calholic hishops. 'The Baslern Calholic Associates" arc csscniially a national 
organizalion of all Baslern Calholic Archbishops and Hishops in ihc United Stales lo promolc ihe 
mlcresls of Ihe Baslern Calholic Churches and Iheir inslilulions. Dioeesan hishops logclher wilh iheir 
cquivalenl in law and auxiliary bishops arc inemhcrs. The Associalion represems ihe Armenian. 
Chaldean, Maronile, Melkiu-, Roinanian. Rulhcnian, Syro-Malabar and IJkrainian Churches. Thea- is 
also rcprcsemalion Idr die Syriac and Russian Churches, hui wilhoul a bisliop meniher sinee tliey 
presemly have rio estahlished hierarehy in die United Slales.
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This is also prescnlcd in Orientalium lüclesianim 4.

“|...| odinaries of ihe various individual Ohurehes who cxcrcisc jurisdiction 
in ihe same territory should lake care lo l'urlher unity of aclion, alter taking 
counsel among Ihemselves in periodic meetings”.

This is ihe contexl Ibr Ihe present eonsideration of one of the norms of 
parlicular law of the Byzanlinc Metropolitan C'hurch sui iuris of Pittsburgh1’. l'he 
norm considered in this presenlalion is in reference lo CCHO can. 758 § 3 which 
States:

“The parlicular law of euch C’hurch sui iuris or special norms eslablished by 
ihe Apostolic See are lo be followed in admilting married men to sacred 
Orders”.

The parlicular law norm of the By/.antine Meiropolitan C'hurch sui iuris of 
Pittsburgh regarding this canon is:

”§ 2. Concerning ihe admission of married men to the order of Ihe 
presbylerale, the special norms issueil by the Apostolic See are lo be

'' The Norms of Parlicular law of ihe By/anliiic Mclropolilun C'hurch "sui iuris" of Pittsburgh 
conlain ihe norm considered in this presenlalion. These norms were pmmulgaled on 2’) June 1999 and 
were in effecl from I Oeloher 1999. Howcvcr. earlier liiere were slalules. not norms, for ihe Byzanlinc 
Hparehy of Parma (Kulhenian). I he Slalules of ihe Byzanline Calholic hparehy of Parma, which were 
promulgatcd by Bisliop Andrew Palaki of Parma (19X4 1996), al ihe seeond eparchial assembly on 2 
September 1993, were amemled Iwiee by Bisliop Basil ,V1. Scholl. Bisliop of Parma (1996-2002), on 17 
April 1997 and I May 2000. Bisliop Palaki was Bisliop of Passaie (1996-2007) and Bishop Scholl was 
Meiropolitan Archbishop of Pittsburgh from 2002 inilil bis dealli in 2010. These Slalules were 
amended aller ihe 29 June 1999 promulgalion of The Norms of Parlicular I .uw of die Byzanlinc 
Metropolitan Church "sui iuris" of Pittsburgh. U.S.A. Currenlly, ncilher die Archeparcliy of Pittsburgh 
nor die Hparehy of Passaie liave comprchensivc published Slalules. The Archeparcliy of Pittsburgh did 
liave Slalules which were in effecl from 4 January 1999 and ended when Ihe Norms were pmmulgaled 
on 29 June 1999. The Hparehy of Van Nuys currenlly has a Pasioral Handbook which serves as Ihcir 
eparchial slalules, Hlscwhere I liave wrillen in a more comprehensive way aboul die Slalules of die 
Byzanline Calholic hparehy of Parma (Kulhenian) which were promulgatcd on 2 September 1993 and 
provide a basis for ihe Norms of Parlicular law of die Byzanline Metropolitan Church "sui iuris” of 
Pittsburgh. U.S.A. (promulgatcd 29 June 1999). Cf, M. .1. KUCHKRA, The New Approach of die 
Theology of die Holy Mysleries and ils HITeel in die I .ilurgical and Canonieal Praeliecs in die 
Byzanline Melropolia of Pittsburgh. U.S.A. (Orientalin el Occidcntalia .3), Kosice 2(K)X, 23-36. Fora 
crilical brief analysis of die Pittsburgh Norms cf, P. S/ABO, Allre Chicse di Iradizione bizanlina: 
l.'attivilä legislative sui iuris delle Chicse 'minore' di iradizione bizanlina, in: II Codice delle Chiese 
Oriemali. I a sloria, le legislazioni parlieolari. le prospellive ecunieiiiclie (Atti del convegno di sludio 
tenutosi ncl XX anniversario della promulgazionc del eodiee dei eanono delle chicse orienlali), Korne 
2010. 303-344 (pp. 312-318: "Itrcvi osservazioni sullo ins parlicolare ticclcsia; sui iuris della 
Melropolia rulena di Pittsburgh |USA|"); for a shoricr summary of this in Hnglish cf. IDHM, 
Hlaboration of the ins parlicolare sui iuris in die Byzanline C’alholic Churches, in: M. AOUN .1. M. 
TUHTHRY-ANDRlIili (cd.), I.e ’ius parliculare' dans le droil canonique aeluel. Definitions, domaines 
d’applicalion, enjeux: Acles du Colloque tenu ä Strasbourg le 6 mai 2011, ITnsiilut de droil canonique 
el le Centre PRISMIi-Sdrc de l'UnivcrsiuS de Strasbourg. Perpignan 2013, 157 171 (espccially pp. 166- 
169). Also cf. KUCHKRA, Balance, passim,



obscrveil. unless dispensations are granlecl by ihc samc Sec in individual 
cascs”.

Ncilhcr (he canon in ihc Oriental Code nur tlie parlieular law norm are 
ambiguous, they are clear and precisc.
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III. Cann. 149.1 § 2 and 1492, a queslion of discipline <>r offaith and niortds ?

This is nol (he place io (real in a systemalic way and in »realer detail Ihe her 
°l CCKO can. 1402 and can. 1493. May ii sulTice here to highlighl (he essential 
Points in rclation (o CCKO can. 758 § 3 and Ihc Pittsburgh norm which is sirnply 
referred (o as § 2. (linder Ihe heading ol'CCEO can. 758 ij 3).

First, can. 1493 § 2 deals wilh Ihe lopie of parlieular law. Ilowever. ii is whal 
is siatcd in can. 1492 which is (he heart of Ihe inalter in relalionship (o can. 758 S 
3. I he maller in can. 1513 is also essential in addressing procedural considerations 
which in turn sal’eguard iruih and juslice.

As always Ibr a legilimale underslanding of any canon in ihe Oriental ende 
the lirsi and mosl important point of reference is whal is recorded in Nunlia. In 
this ease the matter regarding can. 1493 5 2 is lound principally in Nunlia 18 
(1984), pp. 76-77 (can. 129). Many commentaries exisl on this canon, bul ihe 
essenlials are in ihe original which is ihe Ibllowing':

"Quattro Organi di eonsulla/.ione l’anno riserve a queslo canone, rilevandone 
la novitä e Iremendo che esso, a causa della lerminologia, dissimile da quella 
del C/C, possa creare delle dilTicolta. Uno di qtiesii Organi di consullazione 
ritiene che il § I del canone possa essere omesso perehe conterrebbe una

The bcsl work on CCliO cann. 1492 and 1493 from a I»Hin and Oricnlal perspective is hy V. 
96 l’AOI IS. (T. I’. V. fl NIX) (eil.). Commcnlo al Codicc dei Canoni delle Cliiese Oriemali, Valican 
( ity 20(1], 1167-1 169 in llalian and wilh some different editing and in a morc eomprehensivc form in 
•-Dglish in: (i. NKDUNGATT (cd.), A (hmlc Io Ihe Faslern Code (Kanonika 10). Rome. 2002. 814- 
8IS. |)F, PAOI.IS. in addition lo die essenlial Nunlia 3 (1976) 6 and IX (1984) 74-77. elsewhere 
suggesls: Ci. NUDUNGATT. A Companion lo Ihe Faslern Code (Kanonika 5), Rome 1994. 342-344 
(Annotalions, can. 1493): Ci. MONTINI. Feelesia nniversalis an Feelesia universa? Invesligalio 
Terminologica in Textum I.Ci. in: feriodiea 74 (1985)43-62; M. BROGI. l-echicsc sui iuris nel Codex 
Canonnm Heclesiarum Orienlalium. in: K. lillARANIKI4.ANGARA (cd.). II dirilto eanonieo 
orientale nell'ordinamenlo ceelesiale (Studi Ciiuridiei XXXIV). Valican Cily. 1995. 49-75 (espeeially 
pp. 70-74, pp. 71-72) on the principle of sussidiariclä in CIC’C): "2. II ntiovo codice si limili alla 
eodilieazionc della diseiplina eonnnune a lulle le ehiese oriemali. laseiaiulo ai loro vari organisnti, la 
laeolta di regolare eon un dirilto particolare le allre maleric, non reservale alla Santa Sede” (Nunlia 3 
1197(>| 6); |, /U/.FK. Indiee alla voce “ins parlieulare” in CCFC), in: ibidem, 45-48; K. 
lillARANIKUFANCIARA. Qualehe nota circa lo ins parlieulare nel Codex Canonum Fcclcsiarum 
Orienlalium. ibidem. 34-48. also I. '/.U/.FK in: Index Analyticus (Kanonika 2). Rome 1992, 170-174 
and IDHM, Ineidcn/a del Codex Canonum Kcclcsiarum Orienlalium nclla storia moderna della Chiesa 
universale, in: lus in vila et in missione Feelesia:. Aeta symposii intcrnalionalis iuris canoni oecurrenic 
X anniversario protnulgalionis codicis iuris canonici. Valican City 1994. 675-735 (cf. pp. 721-734. Un 
Codice per una 'varictas Heclesiarum'): I). SA1.ACHAS, Aulocephalic oit aulonomie des eglises 
orthodoxes et stalus sui iuris des eglises oricnlalcs ealholiques. in: R. COPPOHA (cd.). Alli del 
Congresso interna/.ionale. Ineontro fra canoni d'oriente e d'oeeidente I. Bari 1994. 369-392.
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ilefinizionc ‘mcrc negativa’. Lin allro invcce Io rilicnc inadeguato per le 
Chiese sui iuris, p.c. quelle palriareali, ehe, con il canone, non sarehhero 
‘cnlitled Io regard (he body of law respecling (he enlirc patriarchale as their 
common law and (he law ihal concerns some parts of thal Chureh, as, for 
instance, a dioeese, as parlieular law"8.

Nel gruppo di Studio si prende in eonsidera/.ione innanzilullo il fatlo ehe nel 
progeilo del C'IC le parole leges universales si applieano alle leggi ehe 
riguardano "uniee Heelesiam Lalinam" pressa per«) nella sua totalita. In altre 
parole il lermine universalis si riferisce nel CIC non piü alla Ecclesia 
Callwlica Universa, hensi alla sola universalitä della Chiesa Latina. In 
questa prospeltiva si potrehbe ehiamare lex universalis anche ciö che in 
Oriente si chiama lex particularis totius alieuius Ecclesiae sui iuris. Qucsto 
perö non poteva esscre acceltato perehe maneherebbe del tutlo il lermine 
approprial«) per le leggi comuni a tutte le Chiese Orientali (ehe a fortiori 
sarehbero universalis) contenute nel CICO, e per le leggi concernenti la 
Ecclesia Catholica Universa, le quali, per la eomprensione degli Orientali 
sono le sole vcramenlc universales.
Tutto considerato, il gruppo di Studio ritiene il canone di significato indubbio 
e indispensabile per la intelligen/a di molti canoni in eui si dovranno usare i 
termini descrini nel canone in questione, all'occorren/a ulleriormenle 
specifieati. soprattutlo per quanto riguarda la espressione ‘ius particolare’. 
Qucsto infatti. puo avere varie speeiliche come p.c.: "lex particularis a Sede 
Apostoliea statuta’; "lex a Synodo Bpiscoporum vel Consilio Mierarcharum 
statuta’; "lex eparehialis’; 'lex alieuius Instituti vitae conseeratae" come sono 
gli statuta, typica, etc. Altre differenziazioni, proprie della doltrina 
canonistica oeeidentale ("ius commune - ius singulare’; ‘ius generale - ius 
speciale’; ‘ius universale - ius particolare’) il gruppo di Studio non le ritiene 
necessarie ne utili, an/i piutlosto eontroproducenli, per la eomprensione delle 
norme del CICO da parle «legli orientali. D'altra parle niente impedisce le 
Chiese ehe Io vogliono, di usare nelle Iraduzioni del CICO, salvo il senso 
giuridieo esatto dei singoli canoni, le espressioni ehe piü eonvengono al loro 
palrimonio disciplinare”*’.

The final phrase in this cilalion is perhaps obvious, but it is what must be 
emphasised, namely (hat parlieular law deals wilh diseipline, palrimonio 
disciplinare. It does not deal wilh maliers of lailh or morals or deelarations of * 11

* Sonic rcsolve Ihis difficully by using llic vocahulary "common law" for Ihc law hinding all 
Cliurchcs sui iuris, "parlieular law (nornis)” for llic ncxl hicrarchical division, then “slalulcs" (usually 
for a single cparchy) and also "cparchical handhooks".

11 Nunlia 18 (1984 ) 76-77. Il should also bc noted ihal: “|...|, per migliorare la reda/ione del 
canone. il gruppo <li siudio invcrlc l'ordine dei §§. di modo che la definizione dello ius commune passi 
al priniü poslo e sosiimiscc le parole 'cl similia' con l'cspressione 'Aliacque iuris norme'”.
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divine law. This is clearly slaled in can. 1492 which has no corrcsponding canon 
in C’iC’O nor in CIC/8310.

Can. 1492 is usually commcnlcd on in (he conlcxi of Ihe source F.lsi 
pastoralis S 9. 5 of Benedict XIV on 29 May 179211. G. Nedungall explains llic 

maller in Ihe following manner. II ihe legislalor speeilies for whom Ihe laws are 
lor, liiere is no dil l ieully (as wilh Cum data fiterit). However, on oecasion when 
laws are issued by ihe supreme aulhorily of Ihe Church “Ihe passive subjeels ol ihe 
law" are nol specified. The norm slaled in F.tsi pastoralis, upheld until loday by 
ihe Roman Aposlolic See, is (hat laws issued by this See are usually promulgaled 
Willi ihe Latin Church in mind. These laws also apply Io Ihe lailhful of Laslern 
Churehes in Ihe following foureases. I'irsl, if (he law eoneerns mallers of failh and 

morals. Seeond, if il deelares divine law. Tliird, if il specifically deals wilh Baslern 
Catholies. Bourtli, if il is a maller of granting lavours thal are not contrary lo die 
Lastern riles. This last poim is especially in Ihe spiril of OB 2 and ils eodificalion 
in CCBO eann. 39-41 on Ihe observation of riles1'.

Yel ihe first source, in chronological Order, eiled for can. 1492 is die Fourlh 
Lateran Council of 1215. number 4. I'lie spiril of iliis cilalion is in radier sliarp 

conlrasi lo Orientale licclesiarum and die Codex Canonum Ecclesiarum 
Orientalium. bul neverlheless il remained die dominant propensily until aller 
Valiean II1'. Lateran IV speaking about Ihe pridc of die Creeks lowards die Laiins 
said ihe following (Lai. IV. 4).

“Allhough we would wish lo eherish and honour die Creeks who in our days 
are returning lo die obedience of (he apostolie see, by preserving llieir 
eusloms and riles as inuch as we can in Ihe Lord, neverlheless we ncilher 
wanl nor ouglil lo defer lo Ihern in mallers which bring danger to souls and 
delracl IVoin Ihe church's honour. l;or. aller Ihe Creek church logelher wilh 
certain associales and supporlers wilhdrew Ironi Ihe obedience of die 
apostolie see, die Creeks began lo delesl die Laiins so much thal. arnong

Neither eann. I-102 nor 1493 SS I and 2 have a corrcsponding canon in CIC/83. Only can. 
1493 S 2 has a corrcsponding canon in PA can. 317: “Nomine iuris particularis, uisi aliud ex legis lextu 
eontcx(in|ue aul ex natura rei conslel. veniunl etiani statuta peculiaria seu peculiarcs consliluliones 
legitime approbatae quilxis persona moralis regitur." CI. BROCH. Parlieular I .aw (- nole I).

Cf. 1)1! PAOI.IS. in: A Guide to Ihe Kaslern Coile. 814. The material presenled in the 
Kanonika 10 analysis originales wilh tlie De Paolis contribution on can. 1492 in the 2001 Pinto 

eommentary, p. I 167 tnolcd above). bul it is licavily augtnented and niore llioroughly explained by 
Nedungall in bis 2002 eommentary. This inaller, leges universales, was one ol the areas ol' l'astidious 
seholarly invesligation and expertise of halber Nedungall during Ihe produetion ol'lhc Oriental code.

" Nedungall. Guide. 814, ol'lers a further explanalion ol'lhc maller in a Idolnotc which is worlli 
cil'»g- “|...| Can. 1492 liad a torlured iler. The original lexl ol TI (Nunlia 2 |I976| 66. e. 61 was 
revised and ihen omitled aller a long and inconclusivc dehate (Nunlia 10 119801 96-98; 13 119811 43) 
und ihen reintroduced in a revised forni aller the fcedhack lo ihe 1981 Schema (Nunlia 18 11984 | 73 
26). Two different eoneerns were operative: - I) equalily: not lo treat the I.astein Christian lailhful in 
law as if they were marginalized minorilies unlouehed by 'universal laws'; - 2) legal elarily: when Ihe 
passive suhject of a law issued by the Roman Aposlolic See is nol slaled (Ihe lailhful of the Latin 
Church only heilig in view, while nol expressiv exelttding others). In such situalions, which are nol 
t'are, Ille persem canon stipplies a clear answer, which is not a presumpiion. |_|”.

1' See the refercncc lo Don Cirillo KOROI .HVSKI.I on this matler below.
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(»Hier wicked Illings which ihey commilled oul of conlempl for lliem, when 
ihc Latin priesis celebraled on iheir allars Ihey would nol oller sacrifice on 
lliem until ihey had washed lliem, as if Ihe allars had heen defiled Ihereby. 
The Greeks even had Ihe lemerily lo rebapli/.e Ihose bapli/.ed by Ihe Lalins; 
and some, as we are lold, slill do nol fear lo do Ihis. Wishing Iherefore lo 
remove such a greal scandal from God's chureh, we strictly order, on ihe 
adviee ol" Ihis sacred couneil, tlial hencelbrlh Ihey do nol presume lo do such 
Illings bul ralher conlorming themselves like obedienl sons (o Ihe holy 
Roman chureh, Iheir molher, so Ihal liiere may be one flock and one 
shepherd (Jn 10:16). ll'anyone however does dare lo do such a Ihing, lei Ihm 
he siruek wilh Ihe sword of excommunicalion and be deprived of every 
eeelesiaslieal ol'fiee and benefiee”1'1.

This reference highlighls many problems inherenl in Chureh history in 1213 
and from ils very beginning. Hy contrasl one ean only lliink of Ihe accusalions and 
Protests of Ihe Lalins lo whal ihey elearly saw as Ihe by/.anlination heilig Ibrced 
upon lliem in ihe Couneil in Trullo (692) or whal ihe Synod of Dianiper (20-26 
June 1599) remains for (he Thomas Christians of Kerala'\ Likewise, Ihe 

Ruthenians in die United Stales of America in 1929 were subjected lo well 
intenlioned, bul unforlunatcly ollen and al erucial limes. ill-informed disciplinary 
measures. These in lurn for a myriad of extrcmely complex reasons led lo sehism. 
The veslige of a very well inlenlioned 1929 papal doeumenl slill gives rise lo 
canonieal and pasloral questions laeing Haslern Catholies abroad loday. The 
queslion which Iime and again, especially in Ihe globali/.ed world in which we 
now live, is how is ii possible Ihal (lirec sui iuris Lastern Calholic Churches which 
historieally come from ihe very same union wilh Rome in Ihe Union of U/.horod 
(24 April 1646) have lwo opposite disciplinary practiccs regarding elerieal 
celibacy. The malerial presenled above Ireals of some of die canonieal questions 
of eeclesial law in die eonlexl of eann. 1492 and 1493, in relalion lo ean. 758 § 3 
and Ihe 2 on Ihis canon in die parlicular law of die Byzanlinc Metropolitan 
Chureh sui iuris of Pitisburgh, U.S.A. The sialus of (he queslion until Ihe 1999 
promulgalion of die parlicular law of Ihis Chureh lollows, foeusing on hislorical 
maller wilhin die eonlexl of canonieal ramificalions. 14 15

14 N. I’. TANNHR, Decrccs of (he bcumcnical Councils vol. 2. Washinglon, UC 1090. 235-236.
15 CT. G. NF.DUNGATT - M. FFATHFRSTONF (cd.), The Council in Trullo Revisited 

(Kanoilika 6). Rome 1995 and G. NliDUNGAIT (cd.). I hc Synod of Diainpcr Rcvisilcd (Kanonika 9). 
Rome 2001.



IV. The complex historical selling oj 'the Pittsburgh Particular Law <m
can. 758 § .1

One of ihc results of ihe papal curial decree Cum data fuerit (I March 
1929) which remains in force and is Ihe rcasun Ibr “§ 2" in ihe particular I.aw of 
Pittsburgh in reference Io Can. 758 $ 3, is Ihe erealion of ihe “Carpatho-Russian 
Oreek Calholie Orthodox Ohurch of ihe Haslern Rile of North and South 
America". In lliis exodus from Ihe Calholie Cluirch. il is eslimatcd Ihat 2().()()() Io 
lOO.OOO failhlul aclually joined Ihe Orthodox Ohurch1 . The new ecclesiaslical 
jurisdiction which was created in the United Stales of America was in lacl ihe 

second time this occurred. A shorl lime earlier in Ihe history of Ihe Calholie 
Ohurch in ihe United Stales (1891), il is eslimatcd llial as many as 225,000 
Carpatho-Russins and Galician Catholics uniled with Russian Orthodoxy. This is 
due in large pari to the American bishops, through Rome, challenging these 
newcomers in Ihe United States on Ihe issue of elerical cclihacy18. At first glance. 
Ihe topic of the argumcni among Ihe people and Ihe clergy was elerical cclihacy. 
hui ultiniately il became a queslion of obedience and jurisdiction.

In 1891 Archbishop John Ireland of Minneapolis crudely received the 
widowed archpricst Alexis Tolh and a group of Carpatho-Russins. This receplion 
■n lurn led them lo seek union wilh Russian Orlhodoxy. Archbishop Ireland and 
American Calholie bishops refused to allow married Haslern rite priesls lo 

exercise Iheir minislry in ihe United Stales. In 1893 Ihe American archbishop 
stated:
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"|...| lliat the presence of married priesls of ihe Creek rite in our midsl is a 
conslani menaee to the chastity of our unmarried clergy, a source of scandal 
to the laity and therefore the sooner this poim of discipline is abolished 
hefore the evils obtain large proporlions, ihe beiter Ibr religion |... ]"

Allhough lliis passage speaks of the "conslani menaee lo the chastity of our 
unmarried clergy", a pastoral queslion, it also noles it is a "poim of discipline". 
■ he manner in which this problem Ibr die American bishops would be dealt with 
was through jurisdiction and obedience.

Also alter Cum data luerit (1 March 1929). Rome issued Qua sollerti (23 December 1929). 
explieiily ordering elerical cclihacy for all of the Americas and Australia.

W. C. W'ARZIiSKI, liy/anlinc Rile Rusins in Carpullio-Rulhcnia and America, Pittsburgh 
1971,206, The Calholie Direcloty of 1946 lisls 278.171 memhers williin Ihe Pitishurgh Kxarchalc or a 
■oss of 10.219 since 1925. hör a general brief overview of Ihe hislory and stalislics in 1964, cf. M. 
I.ACKO. The Churchcs of Ihe Bislern Rile in America, in: linitas XVI. No. 2 (1964; reprint).

.1. IIliNNBSKY, American Catholics. A Hislory of Ihc Roman Calholie Communily in ihe 
United States, New York 1981, 193.
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Für lliose who woulil not he ohcdicnl thc archbishops wert also of Ihc mind 
to say:

“The possihlc loss of a lew souls of thc Creek rite hears no proportion Io (he
Hessings resulting front the uniformity of diseipline”1

Not only did Arehbishop Ireland forhid all Roman and Rulhenian Catholies 
within bis jurisdielion Io have any associalion wilh Alexis Toth. hui also in every 
national l’oruin he argued bis vendetta against all Uniale aelivity. He even carried 
bis case directly to Propaganda and Propaganda surrendered to the demands of the 
Ameriean bisbops. Ireland was concerned wilh “uniformity of diseipline”, wilh 
eonformity. Ile and the American hicrarchy resisted all inlrusion into their 
autbority, and lor the momenl. Propaganda supported ibem. Ireland’s alarm in the 
matter was when Toth presenled bim wilh bis eredentials front bis bishop in 
"Slovakia”, herc i( was elearly stated tbat Tollt and those like bim were Io be 
subjeet to the local Latin ordinary ", but this was only uniiI die time when a Uniale 
jurisdiclion would be establisbed in (he United Stales'1.

In 1929 this “uniformity of diseipline” was onee again bcing imposed upon 
Rulhenian Creek rite’ Catbolie priests in Ute United States. But the Situation

1,1 Ibidem. Hör a compreheusive ircatmenl ot thc hislory of Iltis first break of the (ireek rite 
Catholies in Ihc United States and Ihcir move to the Orthodox Church cf. C. SIMON, In Hurope and 
America: the Rulhcnianx helween Calholicism and < trlhodoxy on the live of limigration, in: Orientalia 
Christiana l’eriodiea |OCI’|. tixlraela 59 (1993) 169-21(1 and IDKM, The First Years of Rulhenian 
Churclt I ,ile in America, in: ibidem vol. 60 (1994) 187-232.

liofore eoming to (he United States. Halber Toth had served as a professor of Canon l.aw at 
the Ncminary in PreSov. Also it should he noled Ihal during the period of the late I9(h and early 20th 
eenluries there was an extrentely strong lulin influenec on thc eanonieal level in the (ireek Catholic 
Church in "Slovakia". Bishop PankoviC of MukaCevo (1867-1874) even proposed no longer to use the 
traditional namc "(ireek Catholic" lor his church. but rather "The Roman Catholic Church of thc 
(ireek-Oriental Rite”. Cf. C. VASII.’, Fdnli Canonichc della Chiesa Catloliea Bi/anlino-Slava nclle 
tiparchie di MukaCevo e Presov a Confronto con il Codex Canonuni licclesiarum Orientalium (CCliO), 
Rome 1996. 168.

-’1 M. R. O'CONNKl.L, John Ireland and the American Catholic Church, St. Paul 1988, 269-271. 
Hör a review of Iltis hook cf. R. TAFT, OCP 56 (1990) 220-221 and again, hut slightly altercd, 
Worship 62. no. 2 (March 1991) 177-180. In thc OCP review TAFT.says: "... and O’Connell lound 
not a word ahoul him |Toth| in the arehdiocesan arehives in St. Paul.” (p. 221) and he repeals this 
again in the review in Worship (p. 1791. One would (hink a eopy of this leltcr would be in the arehives 
in St. Paul. II it were not there, one should ask why.

' There ix a variety of terminology for the people identified throughout this presentation as 
Rulhenian (ireek rite Catholies and the cquivalcnl Carpatho -Russians used ahove in the eitations IVoni 
Warzeski and llennesey. The terminology varics in holh gcographical locations and historical time 
periods. For thc füllest trealinent in Hnglish of the variety of this nomenclature cf. P. R. MAGOCSI, 
The Shaping of a National Identity, Subearpalhian Rus', 1848-1948, Cambridge 1978, especially pp. 
I 19 and 277-281. Also cf. C. SIMON, I Rulheni: Passat» e Presente, in: la Civilta’ Catloliea 141, Vol. 
III. Quaderno 3365 (I settemhre 1990) 400-412 and his refcrcnce to B. (). UNI3KGAUN, I/origine du 
noin des Rulenes, in: Seleelcd Papers on Russian and Slavonic Philology, Oxford 1969, 128-129. Hör a 
survey of the complexity of the eeclesiaslieal dimensions of this queslion cf. M. I.ACKO, A Brief 
Survey of the Hislory of the Slovak Catholies of the Byzantine Slavonic Rite, in: Slovak Studies III: 
Cyrillo Methodiana, Rome - Cleveland 1963, 199-224. However, various authors and seholars have 
and continue to use a variety of terms, l or a pertinent diseussion of this cf. the Proeeedings of the
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chunged helween 1891 and 1929, sincc in 1907 Munsignor Soler Ortynsky,
O.S.B.M. hccanie the lirsl Greek Calholic Bishop in ihc United Stales and in 1913 
an Ordinary with ecclesiaslical jurisdielion. In 1924 Bishop Basil Takach look 
possession of ihe newlv erealed Suhearpathian Rtilhenian Pittsburgh lixarchate. 
1 he origins, but lo a lesser extent the mentality, of the Latin rite hierarchy in the 
United States also ehanged during Ihis time. This may be due lo the facl thal in 
1897, 66% of the bishops in the United States were foreign born, but by 1927. 
<»nly 23%. were foreign born’-. The signifieance of this heilig thal as the American 
Church and hierarchy hccanie more indigenously American, the original concerns 
<>l Americanism 1 from the times of Bishop Ireland decrcased. This was due in 
large pari lo the pope excrcising his jurisdielion over the American bishops in 

condemning Americanism and they obeyed his suggestions and no longcr 
publically spoke of this theme. However, as history shows they continued lo 
pursue the ideals of their mentality which were not converted to the spirit of Leo 
XIII (1878-1903).

I he historical contexl in which this drama unlblded was one of increasing 
Immigration to the United States. As the Ruthenian immigranls airived on 
American soil, the Greek Calholic Cliurch began to develop and take root in this 

new land. By 1882, Iherc were approximately sevetily Ruthenian families living in 
Shenandoah. Pennsylvania. The majorily of Ihe families were from the 
Suhearpathian Ruthenian area of llungary and not from Galicia. However, when 
they decided lo requesl a priest, they asked Ihe Metropolitan Archhishop Sylvester 
Setnhralovich. Metropolitan of Lemberg (L'vov). Galicia. The reason the Galieian 

metropolitan was asked to provide a priest probably was due to the facl thal he 
was a metropolitan and therefore more likely to liave a priest to send lo Ihe new 
World . However, it is likely thal Charles Reis, a German immigranl from Russin 
Ihen in Shenandoah, who actually wrote the letter, had a Suggestion about to 
wliom the letter sliould be senr1'. The immigranls surely had litlle or no conccpl of 
ecclesiaslical jurisdielion, but just as surely they would liave wanted a priest who 
was “one of tlieirs"; “ours” as the vocabulary is still used today more than one 
hundred years later. The complex motives beliind this mentality cannot be 
analy/.ed here, but it is a facl. for the moment. Metropolitan Sembratovich 
fespondcd in a letter of 24 Oclober 1884. saying thal a priest was available, but

Conference on Carpadio-Rullienian Immigration. 8 June 1974. Transcribed, Hditecl and Annolalcd hy 
8. KKNOI'V St. RliYNOl.DS. Cambridge, MA 1975, 59 Kl.

Hör a good Statistical account of Ihis topic cf. .1. I. DONOVAN, The American Calholic 
Hierarchy; A Social Profile, in: American Calholic Sociological Review 19(195X) 98-112.

Americanism was a movement in ihe American Roman Calholic Church in die 1890‘s lo 
adapi die external lil'e of die Church lo modern eiillure. II was eondemned by Ieo XIII in Testern 
IScncvolenliac (22 January 1899) addressed lo Cardinal (iibbons. Archhishop of liahimore (3 Oclober 
!877 - 24 March 1921). For Ihe lexl. cf. V. PIAZXliSI (cd.), Ada Sanclae Sedis 31 (1898-99) 47(1 
979. ISishop John Ireland of St. Paul (31 July 1884. Archhishop from 15 May 1888 25 September
1918) was an original supportcrof die movement.

J. SI.IVKA, Historical Mirror Sources ol'lhc Rusin and Hungarian (ircek Kilo Calholics in ihe 
Unilcd Stales of America, 1884-1963, New York 1978. I.

WAK/.KSKI. liyzaniinc Rilc Rusins. 102.
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more (han Ilic enclosed $30.00 must bc scnl lo cover llic cosl ul' iransporlalion for 
ihe priest and bis l'amily27.

Having received ihe necessary money, ballier Ivan Volansky and bis l'amily 
came lo ihe United States. In Deeember ob 1884 he presented bimself tu the 
Roman Catholie auiborities in Philadelphia. Patrick .lohn Ryan was Ihe newly 
installed Arehbishop of Philadelphia (8 June 1884 I I Fcbruary 1011) and Halber 
Horsiman was Ihe Chancellor, ballier Volansky presented bis credentials to balher 
Ilorstman, and as a married priest who was considered sehismatic. he was not 
allowed lo see ihe arehbishop. brom Philadelphia he travelcd lo Shenandoah 
where he Ibund lliai ihe Ruthenian Calholies were noi allowed lo usc the facilitics 
of the Latin rite Church, bul ralher had lo reni a social hall for Iheir scrvices. He 
began building a church and in 1885 Ihe church of Saint Michael Ihe Archangel in 
Shenandoah, Pennsylvania becamc the firsl Ruthenian Catholie church in the 
United Stales of America ' .

ballier Volansky organi/.cd ai least six olher parishes between 1887-1889, 
founded a bi-weekly newspaper named America. Publishing belween 1886 and 
1898. and he also began a co-operalivc siorc which lasled a shorl time. Due lo his 
dil'llcullies wilh the Latin rile, balher Volansky was recalled in 1892.

Il is not cerlain which Subcarpathian Ruthenian priest from Hungary was the 
first to arrive in Ihe United Slates. Sonic maintain lliat balher Nicholas Zubricky 
was the first lo arrive in 1887 and began funclioning in Kingston, Pennsylvania. 
Olhers hold thal ihe firsl were really lwo: balhers Alexander D/.ubay and Cyril 
Gulovich in 1889 in ihe Wilkcs-Barre and breeland areas of Pennsylvania, ln any 
evenl, by 1894 liiere were ihirly Lastern rite Catholie churches in Ihe United Slates 
and twenty-six were organized by Subcarpathian Ruthenians29. The firsl 

Subearpalhian Rulhenian Catholie church wilh a Subcarpathian Ruthenian 
Catholie paslor was Saint Mary's Holy Dormition parish in breeland, 
Pennsylvania. Buliding was begun in June 1887 and balher Volansky consecraled 
Ihe church the Ibllowing August. Nalurally, all of Ihis was accomplishcd in whal

" CT. ibidem, 102; I. SOCIIOCKY, The Ukrainern Calholic Church nl" the Hy/.antinc-Slavonic 
Rile in Ihe U.S.A., Philadelphia 1958, 250-251.

n I he Rulhenian populalion in Shenandoah was nol (Jalieian, nor are (he currenl (e. 2013) 
majorily of parishoners of (Jalieian descent. Tlowcver, Ihe parish loday helongs to (he Ukranian 
Arehdioeese of Philadelphia (Cialician) and nol lo Ihe liy/anline ('alhiolie Dioeese of Passaic 
(Subcarpathian Rulhenian), This hislorieal anonialy is due lo ihe laut that when Ihe dioceses were splil 
in 1916, the factor in deciding which church was lo belong to which dioeese was determined hy origin 
of ihe current paslor of ihe parish. l As noled ahove, Ihis is pari of ihe coniplcx ntenlalily of "ours".) In 
1916 Ihe parish in Shenandosh had a Cialician paslor, hence il is under Ihe Ukranian Jurisdiction. Il 
should also he noled thal Ihe hierarchy in I .cinberg (I ,'vov) who knew ihis division would he occurring 
along diese guidclincs, ordained a pumher of canlors wilh no Iheological iraining and sent ihem lo 
parishes in the Uniled Stales. Thus when Ihe division of ihe dioeese was done, liiere were a numher of 
Cialician pricsls in parishes which had a majorily of Subcarpathian Ruthenian parishoners. Still ihese 
parishes. as Shenandoah, were under Ukranian jurisdiclion. Also cf. N. DKMITROV (eil.). Pershii 
rusko-anierikanskii kalendar. Pennsylvania 1897 and T. I'. SABl.li, I.ay Initiative in (ireck Catholie 
Parishes in Conneclicul, New York. New Jersey, and Pennsylvania (1884-1909), Ami Arbor 1985. 
1.31-159.

li. H. I.HDIiKITHR, Ihe Greek Calholie Church in America, in: Amcrikansky Russky 
Vieslnik (3 September I Oetober 1925).
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in rcalily was a vcry ambiguous Situation of ccclcsiaslical jurisdiction in America, 
even iflhere were clarily in Rome.

This very hrief descriplion of Ihe slate of affairs on ihc eve of ihe Ilrst schism 
wilhin ihe Creek Calholic Chureh in ihe United Stales highlights not only die 
ambiguity of die slate of affairs. hm also demonstrates die lack of knowledge on 
die pari of die American Calholic hierarchy. I he diffieully Father Volansky had 
when he arrived in ihe Arehdiioeese of Philadelphia was repealed hy oiher married 
Calholic priesls arriving in die United States. Among Ihe Irish-dominated Roman 
Calholic hierarchy and the Poles, neither lully accepted Ihe Ruthenians. ln tlieir 
search for identily Ihey were eonfronted hy botlt diese hoslile lei low Calholics as 
well as civil groups calling for assimilation in American life. The National 
Amerieani/alion Committeecalled for all new arrivals lo

"give up the languages, cusloms, and methods of life whieh they have 
hrought with tliem across the oeean. and lo adopt instead the language, 
habits, and cusloms of this country. and Ihe general Standards and ways of 
American living”10.

With a lack of underslanding and no supporl l'rom the Latin rite communily. 
die By/anline rite arrivals look matters into tlieir own liands and wem aboul 
huilding tlieir Chureh in the United Stales. Just as Father Volansky left 
Philadelphia and with (he sevenly familics buill a chureh in Shcnandoah, so too 
did oiher Rulhenian parishes arise. One of the long lasling consequenees of this, 
whieh would play a significant pari in die Cum data fuerit dehale, was registralion 
°1 chureh property and buildings in the names of die lay trustees of a parish. This 
heeanie the main juridical prohleni of the era for Ihe Ruthenians in bolh civil and 

ccclcsiaslical sphercs.
Cradually Rome beeame aware of the pliglil of the Ruthenian Calholics in 

die United States and in this early period shc issued at least live lellers and one 
important deeree. Both the lellers and the dccree were from the Sacred 
Congregation Ibr the Propagation of the Faith'* 1. The first letter was on 12 May

M. M. GOR DON, Assimilation in American Ute. New York 1964. 101; also eitert hy I’. R. 
MAGOCS1. in: Our People. Carpalho-Rusyns and Their Desccndents in Nonh America. Ontario 1084. 
24. Fora review of lliis book ef. R. TAFT. OCP 52 (1986)4X5-487. In Ihc contcxl ol‘ Amcricanism ii is 
also helpl'ul lo eonsider Ihe life and limes of Isaae Thomas I lecker 11X19-1888), a nalive New Yorker. 
Methodist, Calholic convert, Helgian Redemptorist. I'riend of American immigranls and founder of the 
Pauli,sis.

1 The origin of ihe Congregation of Propaganda hegin.s wilh St. Pius V (1566-1572) and 
(iregory XIII (1572-1585) for ihe east and west Indian missions, for the llalo-Grecks and for 
eeelesiasiieal affairs in Klircpean Protestant territories. Clement VIII in 1599 insliluterd a Congregation 
"I Propagamla Fide”. “Congregation for the Malters of ihe lloly l aith and Calholic Religion“, but its 

aclivity was short-lived. Thus. Propaganda was ereated by Gregory XV on 22 June 1622 in ihe bull 
Inscrulahili Divinae". Originally, the Congregation was eoncerned wilh missions io heathen counlriex 

and ihe administralion of territories »4iere there is no properly established hierarchy. As a mission 
•errilory the United States eame under this Congregation. On 4 January 1893 the eslablishmenl of an 
aposlolie delegalion in Washington. D.C. was annotmeed. Pius X removed the United Stales from the 
Jurisdiction of Propaganda in 1908 in Sapienli eonsilio. I, 6". nn. I 8. The ordinary eeelesiasiieal affairs
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1X90. The second and u third, I October 1890, the Iburlh on 10 May 1892 and Ihe 
liIth on 12 April 1894. The decree was on 1 May 1897 quoling the Iheme of the 
letter of I October 1890. These are sourees for hoth Cum data fuerit and CCHO 
ean. 758 § 3.

Il is not possible here lo ol ler the lenglhy presenlalion of the full eanonieal 
sourees in all their intricale complexity and analysis. However, allow a quote of 
Don Cirillo Korolevskij to provide a general summary of the complexity of the 
eanonieal sourees whieh at a mininium must he sludied juridically, literally and 
historieally. Ile offers the following:

*“But’, they say, 'you are going against formal papal aels’. And they eite Etsi 
pastaraUs, Ea semper and Ihe Brief of Pius IX whieh appears lo canonixe all 
the hybridisms of the Ükrainians and deelare them useful for the Catholie 
cause. Here again, hoth the romani/ers who appeal lo these doeumenls and 
the Orthodox who ohjccl to them misunderstand history. They sec such 
doeumenls only juridically and literally; either they have eompletely 
forgotten the history of the doeumenls or they never knew it. One must 
return to Ihe sourees, and one will find today either nothing at all remains of 
these doeumenls, or whatever is lell is in agony”.

V. Insights

Three insighls may serve as a partial summary of this eomplex history and 
subsequenl dcvelopments alter Cum data fuerit.

I. T he first insighl is in the eontexl of a meeting whieh look place on 30 
August 1933 belween the Subearpalhian Ruthenian bishop in the United States 
and I 13 members of bis elergy. Al this meeting the priests United solidly in favor 
of their bishop and for prieslly eelibacy and against a fraternal Organization whieh 
threatened schism over prieslly eelibacy1 .

conccrning the United States are tran.sacled (hrough the regulär Congregations whieh regutate the 
discipline of non-mission countrics. However, Ruthenian queslions in the United States, were of an 
exceplional eharaeter, and were regulated by Propaganda. Pius IX in the const. Romani Pontilices (6 
January 1X62) crealed the Congregalion for Ihe Oriental Clnireh willtin Propaganda, bin wilh the tn.p. 
of lienedief XV, l)ei providentis (I May 1917) il reeeived its atilonoiny. Its eontpelence was notably 
inereased in 1938 by Pius XI wilh die tn.p. Saneta Dei Hcclesia (25 March 1938). Paul VI in the const. 
Reginiini Keclesiac universae (15 August 1967) changed its nante front "Sacra Congregatio pro 
Ecclesia Örienlali" lo “Sacra Congregatio pro Ecclcsiis Orientalibus”. Currently its competencc is 
stated in the ap. const. of John Paul II. Pastor Bonus (28 June 19X8), arls. 56-61. In reference lo "The 
Saered Congregalion for ihe Hvangclization of Ihe Nations or of ihe Propagation of the P'aith’’ as 
nanied in Reginiini licclcsiac universae (15 August 1967) whieh in Pastor Bonus (28 June 1988) is 
“Congregatio pro Gentium Kvangcli/alione" and aware of ils olher names, such as "Propaganda Eide”, 
at different linies in history.

“ WAKZHSKI, Hy/anlinc Rite Rusins, 229-232.
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Aller this mecting liiere was a very scrious eonsideralion in Rome whieh was

“a sludy eonsidering a less rigid interpretalion of Ihe papal disposition and 
die negative opinion of some ol'thc ordinaries in ihe United Stales".

The lexi here elearly says some of ihe ordinaries. An earlier repori ahoul Ihe 
responses of the (wenly-seven ordinaries in ihe United States who responded Io 
the inquiry of the Aposlolic Delegale from his letler of 17 November 1931, 

slrongly deelares [he opposile.

"Conie vedono I'HH. |sic| VV. RR., I'unaniniitä dei giudi/.i a favore del 
cclihato ecclesiastieo fra i ruteni clegli Stati Unili e inequivocabile” *.

II some of the opinions of Ihe ordinaries dkl eliange during this relalively 
short time of less than two years. dien liiere are many olher queslions whieh must 
he raised. Today, to say the least. Ibis matter requires l'urlher study and 
Explanation in light of olher archival evidente”. The maller is indeed one of Irulh 
and juslice.

2. The seeond insighl involves Ihe mosi ollen repealed phrases and lwo 
words in Ihe argument for prieslly eelibacy developed and susiained from 1890 to 
1929. I'he phrases are: “ripetendogli non Irallarsi di una disposi/.ione nuova"" and 
no sia una eosa nuova"*''. The lwo words are: “tolleralo” and “privilegio”. R. Tafl 

has noied lhal offen il is a prohlcm of parlicularism versus universalism, of 
diversiiy versus unilbrmily. Jusl as wilh die first Christians: “In my halber’s liouse 
diere are many mansions" (John 14:2), so loo die ever-reeurring lempialion of 
Christians is to l'ail to see ihe paradox llial only through a mullilude of parlieulars

“ S. Congregazione per la Cliicsa Orientale, l’rol. N. 572 / .10. espccially p. 38. Paragraph 20, 
no- 5(>. Ihe quolc in ihe seeond paragraph. CAIlhough someiimes eonfusing, Ihis is ihe eorrecl 
relerenee. liiere are paragraphs within paragraphs.) l or an Onluxlox poinl of view ahoul ihe 
differcnces belween llishop Takach and Pr. (’liornoek, ef. I.. HAKRINOPR, (ilory to Jesus Christ. A 
Hi story of Ihe American (’arpallm-Riissian Orlhodox Diocese. Itrookline 2IHKI, espeeiallv pp. 74 75. 
Note, TtiK. |sic| ... = le HK. ..."

M Cf. (1. KXiAKTY, The American Hierarchy and Oriental Rite Catholics, I8‘)0-I* 1X)7. in: 
Records, A Publicalion of lhe Caiholic Historical Society of Philadelphia 85, nos. 1-2 (1974) 17-28, 
espccially pp. 26-27. He also says ihat Rome: "... was itsclfsomcwhat ambivalent ahoul permilting ihe 
oriental riles io relain a married elergy" (p. 26). This posilion seems increasingly dilTieuli io maimain 
"> light of the question of eelihaey in die oriental Colleges in Rome, espccially as discussed in ihe 6 
-November 1928 l’lenaria and ils aftermatli. Por l'urlher invesligalion of ihe maller liiere seems to he
well preserved and documcnted materials in ihe Arehives of Marians of ihe In.... iculaie Conception in
Chicago. Cf. I„ TRPTJAKPWITSCH. llishop Michel d'llcrbigny, S. .1. and Russia. A l’re lieiimeiiical 
Approach to Christian Unily, Würzburg 1990. The sources are given in the scclion "VII Power and
1 hsgraco: d'Herbigny's Last Years in Rome 1928-1933" (pp. 218-282, pp. 255-260, footnoles: 86-94),

''S. Congregazione per la Cliicsa Orientale. Poncnze 1934, l’rol. N. 572 / 30. Relazionc, 5 12, 
"o- 30, p. 20.

'' Sacra Congregazione l’arlieolare Misia De Propaganda Pide per gli affair di Kilo Orientale e 
l|egli affair Kccliaslici Siraordinari. Prot. N. 3.1346. Allegato (239). 30 March 1908,
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and Ihcir resulling diversity can Ihc Church rcali/c her universality in ihc lullest 
way'7.

My word of caulion on tliis is ihat a mongrcl monster born oul of a 
palchwork of parlicularisms could so dilulc Ihc universal ihat Ihc universal merely 
becomes anolher parlieular. A vibrant lension between particulars and Ihe 
universal steeped in positive organic development, must be mainlained in order lo 
guarantee Ihc essence of ihe universal, For a fluenlly organic development to be 
realized Ihe organicism of Ihe development must never lose site of the whole. In 
all, it must not be particulars or Ihe universal, hui particulars and the universal. 
One must cultivale a universalism of diversity which is deliberately cumulative 
rather than naively eeleclic. In an allempl lo cultivale a universalism of diversity 
which is deliberately cumulative rather than naively eeleclic, not only in relations 
witli Ihose oulside the Calholic Church, bul also among the various riles wilhin the 
Catholic Church, it is necessary to remernber Ihat

"Al a time when it is increasingly recognized Ihat Ihe righl of every people to 
express themselves according lo their own herilage ofcullure and Ihought is 
lundamenlal, the experience of the individual Churches of the Hast is olTered 
to us as an aulhorilativc example of successful enculturation. Front tliis 
model we learn thal il we wish lo avoid the recurrence of parlicularism as 
well as of exaggeraled nalionalism, we must realizc (hat Ihe proclamation of 
the Gospel should be deeply rooled in whal is distinctive lo each culture and 
open lo convergence in a universality, which involves an exchange for the 
sake of mutual enrichmenl” (Orientale Inmen, no. 7. 2 May 1995). “Only a 
religious assimilation, in Ihe obedience of lailh, of whal ihe Church calls 
‘Tradition’ will enable Tradition to be embodied in different cultural and 
historical situalions and condilions. Tradition is never pure noslalgia for 
lltings or Ibrms past, nor reglet for losl Privileges, bul the living memory of 
the Bride, kept clernally youlhlul by the Love thal dwells wilhin her” 
(Orientale Iinnen, no. X).

The Bride can never labor to ncutraliz.c, to absorb or lo expel diversity, she 
cannol deslroy her own vilalily, bul in wisdom she includes it.

" Sonic of Ihcsc rcl leclions arc forinulatcd in various ways l)y Robert Taft in many of bis 
writings. To be sure, lliesc vcnerable icleas form Ihe solid philosophieal and Iheologital basis of such 
docunicnts as Oricntaliuin ecclesiaruin (21 November 1964) and are developed as well by many other 
aulhors. Francis Sullivan is only one example of anolher author who dcvelopes similar ideas wilh 
respccl to Ihe inagisleriuni, specifically in his elaboralion of the idea of "subsisls". Cf. F. A. 
Sill .1 .IVAN, Magislerium, Teaching Aulhorily in the Calholic Church, New York 1983, example p. 
77. For cxamples of diese Ihotighls in ihc wrilings of Taft eompare die early R. F. TAFT. Kasler-kilc 
Calholicism. Ils Herilage and Vocation, Cilen Rock. New Jersey 1963 (especially pp. 3-4) and ihe 
mulure TAFT, Reyond F.asi and West. Problems in l .iturgical Underslanding, Washington, D.C. 1984 
(especially pp. I 14 I 13), The same is found in IDFM, De Geesl Van l)c Ooslcr.se l.ilurgie, in: llel 
Christelijk Ooslcm 28 (1976) 229-245, Ihe same in Fnglish: "The Spiril of Faslern Chrislian Worship”, 
in: Diakonia 12 (1977) 103-120 and similarly in IDFM. Russian Fiturgy. A Mirrorof the Russian Soul, 
in: Studi albanologici. balcanici, bizantini c orienlali in Honor of CI. Valenlini, S..I. (Studi albanesi. 
Studi e tesli V), Florcncc 1986, 413-435.
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3. The Ihird and final insight has iis origin in a refleclion by Cardinal 
Rai/.inger aboul the distinclion betwcen consonsus and muh. There were 

nuinerous mcelings aboul pricslly celibacy during Ihe years l'rom al leasi ihe 
1890’s unlil Ihe plcnary of 16 June 1934. There were many meelings among Ihe 
cardinals, correspondcnces belwecn Ihe American l.alin and Mastern bishops, ihe 
Rulhenian bishops in liurope, Ihe aposlolie delegale in Washinglon, D.C., ihe 

various Congregations and even die failhful. Ilowever, il becomcs cver more 
obvious ihal in ihe search l'or Trulh in Ihe maller. Ihe main overall conclusion is 
Ihal:

“Trulh does nol creale consensus, and Consensus docs noi creale truth as 
much as il does a common ordering. The majori ly determines whal must be 
regarded as irue and just. In olhcr words. law is exposed lo Ihe whim of Ihe 
majority and depends on Ihe awareness of ihe values of ihe sociely al any 
given momcnt, which in lurn is delermined hy a muliiplicily of faclors"is.

In suinmary ihe problem is one

“of recta nitio, of righl reason. Beyond opinions and currents oflhoughl. ihis 
righl reason musl Iry lo discern whal is jusl - die essence of law. and is in 
keeping willi die inlcrnal need of die human heilig cvcrywhere, 
disiinguishing l'rom ihal which is deslruclive of man“1’.

These are very profound Ihoughls, clearly slated and in a real sense a 
xiuimiary of a possible slarting poinl l'or an accuralely enlighlened and frank 
diseussion of the complex canonical and pasloral queslions regarding can. 73K § 3 
:u'd particular law oii ihis Ccinon. Nalurally, il lusi imisi hc acccptcd Ihal llic 
Hu^slion of clcrical celibacy as a canonical and pasloral issuc is one of Cliurch 
discipline. nol of lailh. morals or divine law. Secondly. die hisiorical realily musl 

acknowledged Ihal bolh a married and cclibaie clergy always did and do exisi 
m Ihe Rulhenian Calholic Church in Murope. as well as in oiher Oriental Calholic 
Churchcs.

Crucial passages from Orientalium Ecclesiarum, nos. 5 and 64" and Sacri 
Cantwes which refcrs lo Orientalium Ecclesiarinn 6. as well as die quoled

,k k RAT/.INtiKR. “Crises of law", l'rom his address dclivcrcd on llic oecasion of his reccplion 
"I die degrce of Doclor Honoris Causa from Ihe I.ihera Univcrsilil Maria S.S. Assunla. the l-acully of 
■lurisprudericc, Kl November 1999. Ilis prcsciltalioil is in llic eonloxt of llic “end of mclapliysics” 
whicli lic says "in broad scclors of modern philosophy is superimposed as an irreversible fact. | Ihe end 
"I metaphysics] has led lo juridical posilivism which loday. cspecially. has laken on die form of llic 
Iheory of consensus: if reason is no longcr ablc lo find llic way lo mclapliysics as llic source of law. llic 
State can only relcr lo llic common convielions of ils citizens' values, conviclions that arc rcflccicd in 
•he dcmocralic consensus". llic material is very rieh in Ihoughl and invites much rcllcclion in llic 
conicxl of llic present hisiorical juridical invcsligalion.

" Ibidem.

OK 5: “|_| llence il |lhis synod| solcmnly dcclarcs ihal llic churchcs of liolli casl and west
enjoy |hc rigln. and arc bound by duly. lo govern ihcmsclvcs in accordanec willi ilicir own particular



44

passagcs a( (he beginn ing of ihis presenlalion from Oinetalium Ecclesia rum 4, 
Christus Dominus 38, 6) and cann. 1493 § 2, 1492 and 1513 imply a re da rat io. 
This underslanding is an essential elemenl and eontexl for die current particular 
law in (he Byzanline Calholic Metropolit) sui iuris of Piltsburgh and ean. 758 § 3. 
In addilion to the claini (hat lliis currenl parlicular law is a Balance between 
concession and discipline, bolh (he hislorical and juridical evidence seem (o poinl 
Io ihc signillcance and primacy of (he qucstion of jurisdiclion in (he inatter of 
priestly celibacy. Just as the hislorical Mailing poinl is a 12 May 1890 lelter from 
ihe Sacred Congrcgalion of (he Propagation of Ihc l-’aith (o (he Archbishop of Paris 
about ihe authorily of (he patriarcli oulside bis parlicular diocese", so loo, ii is 

possible lo conclude on Ihis same Iheme as presenled in Orientalium Ecclesiarum, 
no. 7. Ullimalely, and righlly so, whelher il is Ihc jurisdiclion of a palriarch or of a 
ntelropolilan, il rcmains a qucstion of jurisdiclion.

rulcs, secing ihai ihcy are rccommcndcd l>y vcncrable antiquily, arc more suiled lo ihe cusloms of iheir 
faithlul and seem more suilablc lor assuring die good of souls”. OH 6: “All easlern Chrislians should 
know and be eertain ihai Ihey may and should always preserve Iheir own lawlul lilurgical riles and way 
of life. and ihai ehangcs should be made only by reason of iheir proper and organic development. All 
diese Illings are lo he observed wiill die grealesl lidelily by die eastern Chrislians Ihenisclves. They 
should indeed, from day lo day. acquire grealer knowledge of ihese mallers and more perfeel praclicc 
of ihem and if for reasons of eircumslanees. limes or persons ihey have fallen unduly short of ihis ihey 
should have reeourse lo iheir age-old iradilions. I — I"

" Mueh has beeil wrilten on lliis lopie sinee Vaiiean II and Orientalium Heelesiarum (21 
November I*>64), espeeially nos. 7 11, Cf. .1. RIY.AC, .SuU'estcnsione della poiestä dei Palriarchi ed in 
geilere delle Cliiese orientali sui fedeli dcl proprio rilo. in: Concilium 8 (1969) 140-154. For a sueeinci 
hisiory of lliis lopie in canon law cf. I. ZIJZUK, Canons Coneerning ihe Authorily of l’alriarehs Over 
die Faithlul of Tlieir Own Riie Who live Oulside die l.imits of Patriarchal Territory in: IDKM, 
Underslanding (he liaslern Code (Kanonika 8), Rome 1997. 29-69 (espeeially pp. 29-40) and Nuiiiia 6 
11978) 3-33. For an opposing view ef. V. I’OSI’ISIIII., lix Oecidenl lex, Carlerel 1979, 110-140. For 
an underslanding of ihe Situation in 1912, ef, li. PACF.I.I.I, I-a Personalilä e la Tcrritorialitä, 
Speeialineme nel Diritto Canonieo, Rome 1912, 21 24 and 32 33. Ile argues Ihai expanded personal 
jurisdiclion, ralher ilian slriel lerrilorilal jurisdiclion, is neeessary because of ihe new global silualion.
l orancus in “Sonic Thoughls on die Rulhcnian Qucstion in die United States and Canada", in: I he 
F.eelesiaslical Review 52. no. I (January 1915) 47, simply says (hat die title Archbishop of leinberg of 
Ihe Rulhcnians elcarly sliows ihai Iheir jurisdiclion is personal, based on privilege, in Opposition lo die 
old C’hurch praetiee of territorial jurisdiclion, e.g. liishop of Agram (Zagreb). The law today in CChiO 
is: "Can. 78 $ 2. l’oiestas l’alriarehae exereeri valide polesl inlra l'ines lerrilorii Keclcsiae pairiarchalis 
tanium. nisi aliler ex nalura rei aui iure eonimuni vel panieulari a Romano Ponlifice approbalo 
constal". The earliesl sourees for Ihis canon are from die Aposlolic Canons, can. 34; die Ucumenical 
Council of Nicaea I (325), can, 6; die Ucumenical Council of Conslanlinople I (381), can. 2; Ihc 
Ucumenical Council of liphesus (431), can. 8; die Ucumenical Council of Chalcedon (451). can. 28 and 
die Ucumenical Council of Conslanlinople IV (869-870). can. 23. Willi rcspccl lo CC’UO ean. 177. 
today il would be argued Ihai jurisdiclion is in die first place always personal, nol lerrilorial, bin bolh 
are criieria for an eparchy. For jurisdiclion in die eontexl of (he philosophy of law. cf. fl. DUL 
VUCCHIO T. ö. MARTIN (Irans, from Ihc cighlli cd., 1952). I’hilosophy of I aw, Washington. D.C. 
1953, 308-309. Also cf. I’. UKDÖ - I’. SZAiiÖ (cd.). Terrilory and Personality in Canon law and 
Ucclesiaslical law, Hudapcsl 2002 (= I hc l’roeccdings of Ihe 11* 1" Inlernalional Congress of Canon 
law and ihc 15'" Inlernalional Congress of die Society for Ihe I aw of die Faslern Churchcs, Budapest 
2-7 September 2001).



In Iine vvilh (he Sani Ccmoncs and den sanctitati Can. 21 C> § 2, 1" and 2" as 
sources, among olhcrs, Orientalium eccle.siarum, no. 7 slalcs:
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“[...| By thc Icrm ‘caslcrn palriarch’ is mcanl a hishop wh« posscsscs 
jurisdiclion ovcr all ihc hishops (including mclropolitans), clergy and luilhful 
ol his own terrilory or rilc in accordance wilh Ihc norm of law and withoul 
prcjudicc Io die primacy ol’ thc Roman ponlilT'.

VI. Conclusion

II it is thc rcsponsibility of ihc prcscni lo address injusliccs ol Ihc pasl. 
natural ly oncc il is agreed (hat liiere vvere injusliccs in ihc pasl, liiere are somc 
Basic specific hclpful principles sei out in spiril as well as in letter in § 26 of 
Orientale lumen (2 May 1995) of John Paul II. I'his is in no way an illigilimate 
anachronism since ihc Basic objeclivc principles presented are timeless and are Ihc 
Basis Ibr suhjeclivc inlerprelalion in any particular given limc. Among several 

principles in § 26 liiere arc lwo whicli seem lo he hclpful in sunimari/ing apparcnl 
injusliccs in (he pasl and having an clfccl on thc current Situation of Ihc lopic of 
'Bis presenlalion. First, more vvilh rcspcct lo Ihc pasl, in Ihc diaspora whcre 
Faslern Calholics lackcd llicir own hicrarchy, Latin ordinaries arc lo sludy 

ailentively, grasp Ihoroughly and apply failhfully principles of Ihc l loly See in ihc 
pastoral care of diese l'ailhlul. Indeed, similarly expressed so well in CCFX) can. 
FFJ - § 1., wilh an emphasis on “gravi ohligalionc”42. Secondly, wilhin ihc 

-Situation today, Baslern Catholic bishops and clergy arc eallcd lo collahoralc 
among ihcmsclves and closely wilh Lalin ordinaries Ibr an cfleclivc unified 
aposiolaic (CCFX) can. 322). The first principle is IcIX lo ihc judgmcnl from Ihc 
l'islory hriefly presented above. The seeond principle leaves ilsclf to thc judgmcnl 
»I Ihc rcecnl pasl and Ihc present wilh Ihc underslanding (hat Ihc popc. among his 
"tyriad of offiecs and dulics, also is thc chief Latin ordinary. The heari of ihc 
matter is succinctly slatcd in CCFX) can. 43:

"Ihc hishop of Ihc Roman Cliurch, in whom conlinucs ihc officc (niunits) 
given by thc Lord uniquely lo Pclcr, Ihc firsl of ihc Apostles, and lo he 
Iransmilled lo his succcssors. is ihc head of die College of hishops. ihc Vicar 
ol Christ and pastor of ihc entire Church on earth. By virtuc of his officc

Can. 193 § I. The cparchial hishop lo wliosc care Ihc Christian faitliftil of anollicr Church sui 
'uns liave beeil coinmillcd is bound by llie serious Obligation of providing everylhing so Ihal Chrislian 
luilhful relain thc rite of llicir respcctivc Church, chcri.sh and observe il as lar as possiblc. I le is lo 
v'nstirc ihal llicy l'osicr rclatinns wilh ihc superior aulhorily of llicir Church. Il sliould also lic nolcd Ihal 
nniil 13-19 March 2013 S.K.K. Jorge Mario liergoglio. S.J.. was die Ordinary l'or Oriental rile failhful 
l'ving in Argenlina. On lliis CCHO can. I'13 jj I. cf. I.. I.OKUSSO, l.o stalo giuridico c la cura 

Pastorale dei "Clirislilidclcs oricnlalcs" ncl CCHO e CIC: collaborazionc c prohlcmatichc 
"ilcrccelcsiali ncl dne codici. Itari 1999. Also lliis is elaborated on in IDKM, Cili oricnlali callolici c I 
Pastori lutini: prohlcmatichc c norme canonichc. Roma 2003 and Ihc samc in Hnglish: Hastcrn 
Calholics and Lalin Pastors: Issnes and Canonical Norms, 2013.



Ununus) hc possesscs suprcmc, lull, immedialc and universal ordinary power 
in (he Church which he is always ahle lo exereise frcely”.

This is die coniext of ihis presentalion which firmly holds thal presendy 
Ihere is a balanee heiween eoneession and disciplinc wilh respecl lo (he nornis of 
parlicular law of (he Byzanline Melropolilan C'hureh sui iuris of Pittsburgh.

Canon law is ihe law of die Calholic Church and always history must be 
given iis due, bul perhaps die final word of eaulion aboul history is besl lefl lo 
Metropolitan Archbishop Stephen J. Kosisko (1915-1995), who was fourteen 
years old when Cum data fuerit was issued, lived at the Kuthenian College of St. 
Josaphat on the Janiculum, studied at the Urbanianum, was ordained a celibate 
priest in 1941 and was pari of the episcopal hierarehy of the Byzanline Creek 
Calholic hparchy of Pittsburgh and Passaic froni 1956 until Ins rctirement as 
Byzanline Metropolitan Archbishop of Pittsburgh in 1991. Ile was also present at 
the second, third and fourili sessions of Valican II1'. When requested lo give his 

opinion for the “Norme per la Ricognizione del Dirillo Canonico Orientale”, he 
olTered the following.

‘The Guiding Principlcs manifest an idcalism and scem to be attempting the 
construction of a Church built upon facts gleaned froni history books. 1t is 
important (hat history be taken into considcration, bul at the same time kept 
in ils proper perspective. Properly used, history will enable us to avoid the 
mistakes of the past and can give guidance for building upon a solid 
foundalion. We cannol, however, smother whal more reeent history has 
taught us. In addilion lo Ihe principlcs of Valican II and Oriental traditions, 
equal considcration should be given to the practical knowledge and 
cxperience oblained through Contemporary diocesan and paroehial lifc”41.
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Appendix: The Ruthenian Catholic Church1'

|_| Aller llio Union of U/.horod ihere wert len liaslern Rite liishops of Mukadcvo heiween
1664 and 1767, bul in actuality ii was Ihe Hatin rite Itishop of tiger who prevailed in ecclesiaslical 
matters. This siuialion ehanged only aller Ihe Intervention of Hinpress Maria Theresa of Austria. She 
persuaded Clement XIV (1769-1774) lo eanonieally recognizc ihe Hparchy of MukaCevo. This was 
donc wilh ihe Aposlolic liull liximin Regalium Prineipum on 19 September 1771. Tlie eparehieal 
lerrilory in norlheasiern Hungary in the 18"' cenlury had over 800 parishes in three vicariates: 
Maramures (1723), Saiu Mare (1776) and Kosice (1787), On 22 September 1X18, Pius VII (1800- 
1823) wilh Kehna Semper, eslahlished ihe Hparchy of Presov. However, ihe same liull placed ihe 
liishop of PreSov linder ihe melropolilan jurisdielion of Ihe Archbishop of Hsztergom. priinate of 
Hungary. |Also froni ihe I750's soine Kulhenians emigraled Irom ihe lerrilory known loday as 
Slovakia and ihey would cvcmually beconic pari of Ihe Dioeese of Kri/evei (17 June 1777). In a later

The third session of Valican II (14 September 21 November 1964) produced Orientalium 
Hcelcsiarum (21 November 1964) and Ihe fourili session (14 September 1965 - 8 Dcccmbcr 1965) 
produced Christus Dominus (28 October 1965).

" Pontificia Conimissione per la Revisione del Codice di Dirillo Canonico Orientale, Prol. 3/1.
4' Original Hnglish text of M. I. KUCHKRA, Rulena |lglesia|, in: Diccionario General del 

Dereeho Canonico VII. Univcrsidad de Navarra 2012, 83-85.



47

Pcrioil (bclow). I July 1924. 21 Ruthcnian parishes. front the diocese of Prcsov in llungary alter ihc 
crealion of Czechoslovakia. becainc pari of an Aposlolie Rxarchale al Miskolc with Bishop Anthony 
l’app (1912-1945) of MukaCevo in rcsidcncc.l

Willi the end of World War I, tlie ntajor territory of tlic Kulhcnian Catholic Cliurch in Kuropc 
becainc pan of C/ochoslovakia. In 1939 i( was proelaimcd an imlependenl repiiblic. briefly retumed Io 
Hungary (1939-1944) and then h ccamc pari of the Ukrainern territory of the Soviel Union. Iltis was a 
bleak period of misguided nalioiialism between those who still favored Hungary and Ihosc who sought 
•Iteir place in the new order. At the end of World War II. dilTioullies imensified wlten sotne of the 
territory of the kulhcnian Catholic Cliurch was dcfinilivcly incorporated into the Soviel Union and 
somc into Czechoslovakia. Karlier liiere was a niovenienl Io "Slovaki/e" Ihc pcople known then as 
Orcck Caiholies of Rastern Slovakia (1939-1944). and alter ihc war Ihis movement reeeived new 
nnpetus. The Kulhcnian Catholic setninary in U/Jiorod, which was founded in 1778. was closed in 
I94(i. In 1949 the Kulhcnian Catholic Cliurch on Ihc official governmcnlal levcl becainc pari of the 
Kussian Orthodox Cliurch. In general, the [icriod of Soviel doininalion provided the Kulhcnian 
Catholic Cliurch in Kurope with numerous tcsliuionics of tnartyrdont for the sake of faith in Christ. 
Iwo of these martyrx were Bishop Theodore G. Kom/.ha (1911-1947). Aposlolie Administrator of the 
Rparchy of MukaCevo and llishop Paul P. (iojdich. O.S.B.M. (1888-1960), Aposlolie Administrator of 
lhc liparchy of Prcsov (1926 1940) and frotn 19 July 1940, liishop of Prcsov. later with an Auxiliary. 
llishop Basil llopko (1947-1967). Not unlil aller the fall of eoiiinumisni was another bishop granted 
for ihc liparchy of Prcsov (21 Deeeniber 1989) and subsequenlly consecraled (17 l-ebruary 1990). Also 
m 1990 the seminary in Prcsov reopened. The eparehy rcmaincil iniincdialcly subjccl to die Holy Sec. 
Ilic lloly Sec eonlirnicd an Ordinary and lwo Auxilaries for die liparchy of MukaCevo (16 Januarv 
IWI). |jki :wise. lliis eparehy rcntaincd iiiimediatcly subjccl lo the Holy See. A new seminary was 
eonslructed in U/horod in 1995. The Most Reverend Milan Sasik. C.M.. Aposlolie Adniinisiralor of 
MukaCevo was elevated to become Ihc bisliop of MukaCevo (17 March 2010). On 27 January 1997. 
KoSicc, Slovakia, becante an Aposlolie Hxarchatc and is now an eparehy (30 January 2008). The 
b-parchy of Bratislava was ereated (30 January 2008) and ils first bishop. Most Reverend Peter Rusnak 

was consecraled on 16 February 2008. Prcsov hecame a Melropolilan See <30 January 2008) and die 
Most Reverend Jan Buhjak. S..I. was elevated to become ils first Metropolitan Archbishop (17 February

Alter large nunihers of Ihosc generically known as Kulhcnian ininiigrants arrived in die United 
States in 1907, Stephen Soter Ortynsky, O.S.B.M. (1907-1916) becainc the lirsl "Creek Catholic 
Uishop for all Kulhcnian Caiholies in the United States", in 1913 he becainc an Ordinary with 
ecclesiastical jurisdiclion. After Ins dcath on 24 March 1916 the Holy See established separate 
jurisdiclions for "(ireek Caiholies" front Hungary and Ihosc froill (ialicia. The fomier ineluded 
Kusyns. Magyars and Croals and die Inlter Ukrainians and 1.einkos. However, in local parishes of both 
jurisdiclions Ihc clhnic distinetions were never absolute. In 1924 Bishop Basil Takaeh (1924-1948) 
J'K'k possession of the newly crcaled "Dioecse of Pittsburgh ( (ireek Rite')“ which embraced all 
(ireek Rite Caiholies" front Hungary in the cnlire United States of America. Presently. Ihis Kuthenian 

Byzanlinc Catholic Cliurch (Metropolitan sw iuris) in Ihc United Stales has one archcparchy and three 
eparehies: die Melropolilan Archcparchy of Pittsburgh (Aposlolie Fxarehatc, 8 May 1924: Hparehy. 6 
J»ly 1963; Metropolitan Archdioccsc (Munhall). 21 February 1969; Archcparchy. II March 1977) and 
dii liparchy of Passaie (6 July 1963), die liparchy of Parma (21 February 1969) and Ihc originally 

named liparchy of Van Nuys (3 Dcccmbcr 1981).
Düring Ihc very turbulent ycars of the cpiscopalc of Bisliop Takaeh, with the enforeement of 

priest ly eelihacy frotn die decrec Cum ihuti fuvrit (I March 1929) and die crealion in 1938 of (he 
Carpalho-Russian (ireek Catholic Orthodox Cliurch of the Rastern Rite of North and South America". 

11 's cstinialed lliat 20.000 to KKI.OOO l'aithful actually joined the Orthodox Cliurch. With die crealion 
ol Ihis Cliurch and alter Ille dcath of Bishop Takaeh in 1948, die Kulhcnian Caiholies in the United 
Sli'tes entered a numerically diminished. hui rclalively tranquil period of ecclesiastical and “liturgical" 
i-atini/.ations, I his period also ineluded cullural and social assimilalion into American socicly. One of 
die niost signilicant diocesan events of ihis period was the estahlishmcnt of a seminary in Pittsburgh, 
l’cmisylvania (16 Oclobcr 1950). Also by 1964 the Sacrcd Oriental Congrcgation allowed Ihc 
publiealion and use of die Divinc I .iturgy of St. John Chrysoslom in Rnglish. Today the ecclesiastical 
slrueture of the Kuthenian Catholic Cliurch in die United States is much larger. Iiul die nuniber of 
Parishioners. not only due to the events of 1938. is significanlly less. At the time of Bishop Takaeh and
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Ihc crcalion of Ihe Suhcarpaihian Kulhcnian l’ilisburgh Hxarchalc on 25 h'ebruary 1924 iherc wert 129 
priesls, 155 churchcs and 2X8,390 parishioners. In 2006 ihc Metropolitan Archcparchy of Pittsburgh 
had 75 priesls. 80 parishes mul 59,946 parishioners. The Metropolitan Archbishop and presideni of Ihe 
eouncil of hierarehs of Ihc Kulhcnian Calholic Churcli in ihe United Slales of America was liasil 
Myron Scholl, O.KM. (inslalled 9 July 21X12. died 10 June 2010). The Hyzanlinc Calholic Kparehy of 
l’assaic. wilh ils hishop Ihe Mosl Reverend William ('. Skurla. in 2(XKr had XI) priesls. 90 parishes and 
23,914 parishioners. The Uy/anlinc Calholic Kparehy of l’arma. wilh ils hishop Ihe Mosl Reverend 
John M. Kudrick in 21X16 had 39 priesls, 31 parishes and 12,402 parishioners. The fonner liy/anline 
Calholic Kparehy of Van Nuys, now Phoenix (10 Fehruary 2010). wilh ils hishop ihe Mosl Reverend 
Cierald N. Dino (27 March 2(M)X) in 2006 had 26 priesls. 19 parishes and 3,026 parishioners. The 
official total numerieal dd'ferencc l'rom 1924 io 2006 is 91 more priesls. 65 more parishes, bui 189,102 
lewer parishioners.
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II- PATRIMONIO I.KGISI.ATIVO DHLLA CIIIHSA SUI IURIS ROMKNA
I.A LHGISI.A/.IONH HCCLIiSIASTIC'A NHL SECONDO M1LLBNNIO

loan Alcxandru P o p, Roma

Nell'anno 1054 quando c pcggioralo il rapporlo tra 1c due grandi Chiese, per 
lc cause hon conosciule, arrivando alla fine alla grandc scisma, la Chicsa romena, 
cl>c si irovava sotto la giurisdizione della Sedc coslantinopolitana, c slata 
Irascinata nclla scissionc. In questo periodoe fino al XIV secolo la Chicsa romena 
cra organizzala sotto il governo dei Vescovi slavi, eite avevano le loro sedi 
cpiseopali alla destra del Danuhio. Dal XIV secolo la Chicsa romena e slata 
organizzata inlorno alla propria gerarchia, in tre provincie, ognuna avendo a capo 
un inelropolita.

Nel Tara Romäneaseä1 (il sud di Romania) si e coslituila ncll'anno 1359 la 
sede metropolitana di Arge§, ehe e slata trasferiia ncll'anno 1517 nclla cittä di 
largovi$tc. Nclla Moldavia1 2, nel XIV secolo si conosee una setle metropolitana 
oclla cittä di Rädäuti, poi nell’aiino 1401 il Patriarea di Costanlinopoli approva 

una sede metropolitana nclla cittä ili Sueeava, avendo eome sulTraganea la sede di 
Rädäu|i, diventala sede cparchialc. Nell’Ardeal1 e attestato slorieamenie un 

areiveseovo dal 1376, ehe aveva prohabilmente la sua sede metropolitana nclla 
oillä di Alha-Iulia.

In maleria di diritlo queste Ire provincie adoperavano la legislazione della 
^ hiesa hizantina, arrivala da noi per mezzo di aleune collezioni greche. Tra queste 

c crano il “Nomocanone" di Malleo Blastare, “Hexabiblos" di Costantino 
Armenopulo e il "Nomocanone" di Manuele Malaxos1.

Malteo Blastare1 ha scrilto il "Nomocanone" ncll'anno 1335, nel monastero 
di Salonicco. La sua opera e eonoseiula anche eome “Sintagma alfabclica", perche 
1:1 sua struttura segue il numero del le leltere deH'alfaheto greco. Conticnc i sacri 

oanoni e le leggi imperiali sislemate in 24 capiloli e 303 titoli. Quesla collezione e 
eonoseiula da noi dalla metla del XIV secolo cd e slata utilizzala eome fönte per 
I claborazione della “Pravila eca Mare".

1 Cf. M. I’ÄCURARIU, Istoriii Hiscricii oriodoxe roiuanc, Sihiu 2(K>7, 101 103:S. A.I’RUNOUS-C 
PIA1ANU Catuli cism orlodoxie roimlneiistil. t'luj Napoca 1094, 35.

' Ct'. l’ÄeURARIU. ibidem. 105-109.
Ibidem, 118.

1 CI'. W. HARTMANN - K. I’BNNINUTON (cd.), The History of Ity/antine and hastern Canon 
Liw tu |50(), Washington, IX' 2012: S. N. TROIANOS, Oi pce.cs ton byzanliniHi dikaiou, Athens 
2011.

' CI'. I. DAN, Pravila Magna eiust|ue aucloritas in Kcelesia romena. Rom 1943, 1.37; I. N. I'ITX'A. 
jXcpt canonic orthodox. I.cgislalic ji administra|ic hisericeascä Vol. I, liiicnrcsli 1990. 99: 115: 121; 
Indrepiarea leggi 1652. lulitie inloemilil de eolcclivul de drepl vechi rominesc. liueuresli 1962, 17; J. 
l’AI’p s/.II.ÄGYl. Hnehiridion juris lieelesiae Orienlalis Calholicac. Magno-Varadini 1880. 5 45 ( p. 
V>); p. TüeÄNBL. Jus Cireco-Romamnn sive Dyzantinum (eil. O. BUeei). in: M. PAI. (eil.). 
Plenitudo legis. amor veritaris. In memoriam Petri Tocänel. Roma 2003, 175.
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Lin decennio piü (ardi, Coslanlino Armenopulo*' ha scritlo la sua Opera 
“Hexabiblos" nell’anno 1344/1345, nella cillä di Salonicco, che c stala puhhlieala 
per la prima volta a Parigi neH’anno 1540. L’opera e una compila/.ione in sei 
volumi, ehe eonliene una varietä di fonti della legislazione hizanlina. In Romania 
c eonoseiula dal XVII secolo ed e stata ulilizzata dal canonista greeo-cattolico 
romcno, Samuil Mieu, insieme all'opera di Blaslare, cimie Ibnle per il suo Irallalo 
sul malrimonio puhhliealo a Vienna nell’anno 1781.

Manuele Malaxos' ha serillo il suo "Nomocanone" nell'anno 1561. nella 
melropolia ili Teha di Boczia. Quesl’opera e mollo complessa, eonliene i saeri 
canoni e le leggi imperiali disposle in 541 eapiloli. Quesla eompilazione e 
eonoseiula nella Chiesa romena dal XVII secolo ed e slala impiegala coine Ibnle 
per la redazione della "Pravila eea Mare” e della "Pravila aleasä”, mai puhhlieala.

I. Prima dell'unione am Roma

Dal XVII secolo la C'hiesa romena, dopo aver adollato per aleuni seeoli nella 
sua disciplina le collczioni greehe, Iradolle anehe in slavo, ha ini/.iato il lavoro di 
redazione delle proprie collczioni, in lingua romena. Questc collczioni sono 
denominale eon il lermine di “Pravila”, ehe deriva dalla parola pravilo (slavo 
anlico). e signil'ica sia la legge in sc slessa, sia il codice di leggi ecclesiasliche e 
civili. Di seguilo presenten) le collczioni che riguardano in modo dirclto la Chiesa 
di Transilvania/Ardeal.

1. Pravila diaconului Coresis

l.a prima collezione in lingua romena e slala puhhlieala Ira gli anni 1560- 
1563 o 1570-1580 a Bra?ov, da Coresi, un diaeono orlodosso provcnientc dalla 
provineia di Damhovita.

yuesl’opera inlilolaia "Pravila slintilor pärinti" (La pravila dei Sanli Padri) e 
eonoseiula anehe eon il nome di “Pravila de la leud”, sccondo la loealilä dove e 
slalo trovalo l unico esemplare.

La collezione e considerala conie un frammenlo di una pravila piü 
voluminosa. Nel periodo in quäle e slala realizzata la puhhlicazione della Pravila, i 
romeni della Transilvania erano solloposli a un osiile proselilismo da parle dei 
ealvinisii.

2. Pravila aleasä

L’opera rimasla in manoscrillo, c una eompilazione di canoni e leggi 
imperiali hizanline, scrilla da Huslratie nell'anno 1632, in Moldavia. 11 suo lilolo e * 1

"CI’. DAN, Pravila Magna, 138; l'LOCA, Drcpl canonic, 129.
1 CT. DAN, ibidem, 123-124; Fl .OCA, ibidem, 99; 129; Indreplarea leggi 1632, 17; TOCÄNKI., 

Jus ürcco-Roinanum. 173.
“ er. DAN. ibidem, 134-133; I I,OCA. ibidem, 132.
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"Pravila alcasä :?i locmitä $i dcnlru mulle sänic scripiuri cercatä $i gäsitä” (Pravila 
scclia cd clahoraia, ccrcala c Irovala in vari documcnli). Per la sua elaborazione 
1 autore ha adopcralo il Nomocanonc di Manuele Malaxos. II manoscrilto si trova 
«>ggi nella Bihlioieca Academiei Romane Piliala Cluj-Napoca, prima era cuslodita 
a Blaj.

-P Pravila cea mieä de la Ciovora’

L'opera conosciula anche eome "Pravila bisericeascä” (Pravila ecclesias(ica) 
i-' siala puhblieala ncll'anno 1641 nella lipogralia del monaslero di Govora, nel 
Tara Romäneascä. II suo lilolo e “Pravila aceasta iasle dreptätoriu de leage. 

locmeale a Sfin(ilor ApoMoli. locmile de fjaple sohoare, ca (re aceasta §i a 
preacuvio§ilor pärinti. invä§älorilor lumii” (Quesla pravila e il direilorio della 
legge, le disposizioni dei Santi Aposloli, dei settc sinodi e dei padri maeslri della 

gmiie). Il monaeo Michele Moxa, Pautore dell’opera. ha usato come Tonte le 
C(>mpilazioni slave e greche a noi sconosciule.

"Pravila cea inicä” (La piccola pravila) e una collczione sistemaliea di canoni 
e Ic'ggi imperiali, slrutturata in due parti. che di viele in 149 capitoli (glave) i canoni 
c le coslituzioni dei santi Aposloli. i canoni dei sinodi e dei Santi Padri, le leggi 
ctvili e penali. i canoni peniten/.iali, la disciplina matrimoniale e clericale. i 
sacramenti e le regole monacali. Quesla pravila c slata pubhlicala anche per la 
( hiesa romena di Ardeal. avendo la lirma del metropolila Ghenadic.

4- Pravila cea Mare10

Quesla pravila conosciula anche come “Indreptarca legii" (II direilorio della 
lcgge) e slata pubhlicala neH’anno 1652 a Tärgovi$le e rivolta alle due regioni:
! ura Romäneascä e Ardeal. L'inlero lilolo e

“Indreptarca legii cu Dumne/cu carea are loatä judeeala arhiereascä $i 
impäräteascä de loale vinile preote§ti §i inirene§ti. Pravila sfintilor aposloli. a 
eeale 7 säboarc si loale ceale nameastnicc. Längä aceaslea. $i ale sfintilor 
daseäli ai lumii Vasilie Vclichi, Timothei. Nichita, Nicolae. Theologhia 
dumnczce$lilor bogoslovi. Scrise mai nainle $i locmile cu porunca $i 
invätälura blagocestivului impärat. chir loan Comninul. de cuvänläloriul diac 
a marii besearici lui Dumnczeu $i päzitor de pravili. chir Alexie Aristinu. lar 
acum de Tntäiu prepuse loale de pre elinea$te pre limba rumäneascä, cu 
nevointa $i oserdia $i cu loalä chclluiala a pr. s. de Hs., chir fjlefan. cu mila 
lui Dumnczeu milropolil Tärgovi$lei, exarh Plaiului a loalä Ungrovlahia. In 
Iärgovi^le, in lipogralia prcaluminalului inieu domn. Io Mathci voievod

’ Cf. I. 15Al.AN. Honles iuris canonici Rcclesiac rumcnac. Valican 1932. 2X; DAN, ibidem. 
157-160; H'I.OCA. ibidem. 133.

111 CI. BAI.AN. ibidem. 29 31; DAN, ibidem. 188 1X9; 191; PAPP-SZII ÄGYI. Hncbiridion. S5? 
4X e 49 (p. 28 6.3); indrcplarca leggi 1652. 9-19.



Basaruh, in slanta milropolie, in casa Nältärii domnului nostru isus Hrislos.
Martie 20, väleat 7160 a lui Hrislos 1652, v. post velichi".

L’aulorc dell'opera c il monaeo Daniele Andrea Panoneanul e. come emerge 
dal titolo. ha scrilio la Pravila con il sostegno del melropolila Stefano di 
Tärgoviijle. La Pravila e una collezione dei eanoni e delle leggi imperiali, divisa in 
due parli. Prima, nominata “lndreptarea legii” e sistemata in 417 eapitoli (glave), 
ehe contiene un riassunto degli insegnamenti di Ko/io, Balsamone, Armenopolo e 
le leggi imperiali riguardanli il giudi/io, la gerarchia, il clero, l’organizzazione 
ecelesiaslica, i sacramenli, i delitti e le pene, il digiuno ecc. La seconda, inlilolata 
“Nomocanon cu Dumne/.cu” c ordinata in tiloli e eapitoli (glave), aecompagnati 
dai commenli, che racchiude i eanoni dei Santi Apostoli, dei C’oncili ecumenici, 
dei sinodi loeali e dei Padri della Chiesa.

I.’autore ha impiegalo come lonlc principale la “Sintagma allaheliea” di 
Matteo Blastare, il “Nomocanone” di Manuele Malaxos, il “Nomocanone” di 
Alessio Aristen e le risposte di Anaslasio di Anliochena.

La Chiesa greco-catlolica di Ardeal ha adoperalo la collezione “Pravila cea 
Mare" come eodice ufliciale fino all’anno 1872, quando ha iniziato il lavoro di 
codilicazione dcl proprio diritlo particolare.

5. Zaconicul lui Sava Brancovici"

Zaconicul e una collezione di consuetudini e di leggi detlale dal sinodo o dal 
concistoro melropolilano e dal principe di Transilvania. II Zaconicul e stalo 
redatlo con l'inlento di provvedere ad un’organizzazione solida della Chiesa 
romena di Ardeal. in un momento slorico di grande crisi. L’opera e attribuita al 
melropolila Sava Brancovici e probabilmente e slata scrilta nell’anno 1680, nella 
melropolia di Alba-Iulia. Un frammento in manoscritto del “Zaconicul” si Irova 
oggi nella "Biblioleea Academiei Romane Liliala Cluj-Napoca”, registralo nella 
sezione dei manoscritti romeni, con il numero 211.

Dal lesto del manoscritto emerge che la collezione era strutturala in 11 
eapitoli. II teslo rimaslo contiene l'invenlario delle cose appartenenti al la 
melropolia di Alba-Iulia, la procedura di elezione del Melropolila, l’elenco dei 
libri liturgici, degli indumenli lilurgici e dei vasi sacri. II frammento e stalo 
publicalo nelPanno 1855 da Timotei Cipariu* 1" nel suo libro sulla sloria della 

Chiesa romena in Ardeal.
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II. Dopo l'unione con Roma

L’unione con Koma e slata concrelizzala nel sinodo del 7 ottobre 1698, 
riunito nella sedc metropolilana di Alba-Iulia, dove hanno partecipato insieme al

" Cf. DAN. ibidem, 156-157; Kl.OCA. Drepl cunonic, 132.
1 Cf. T. CIPARIU, Acte iji fragniente latine roinüncsci. Pcrilru islori'a bcserecci roniare mai 

alesu unite, lilaj 1855, 257-263.
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melropolita Alanasic Anghcl, 38 proloprcshileri, i parroci ilci rispctlivi 38 dislrelli 
c duc o irc laici da ogni parrocchia. In queslo sinodo e stata claborata la 
dichiara/ionc di unionc. chiamala ‘‘('arte de märturie”1' (Carta di lesiimonianza), 
ehe conlienc Ire parli. Nella prima parle e aecolla la decisione di unionc. nella 
seconda sono siahilite aleune condizioni apposle all'unione (es.: di rimanere nella 
iradi/.ione orientale), e nella ler/a parte e prescrilta la clausula "di manlenere la 
propria l.cggc'' per la validita dell'allo di unionc.

Nel 4 seilemhrc 1700 Io siesso melropolila ha convocato un aliro sinodo 
nella sua sede, in quäle e staio preparalo il "Manifesiul de unire“" (Manileslo 
d unione) ehe eonferma l’avvenula unionc nel sinodo precedenle. A queslo sinodo 
hanno parleeipato 54 proloprcshileri insieme ai parroci dei rispcllivi disirelli.

Da queslo momenio in poi hanno cominciato a comparire nella legislazione 
della noslra Chicsa. aecanio alla "Pravila cea inare", varie eollezioni di dirillo 

canonico orienlale slesc da canonisli greco-callolici romeni. Tra quesle rieordo qui 
il “Procanon" di Pelru Maior, i "Canoanele sähoarälor" di Samuil Mieu e 
I “Bnehiridion" di losil Pop Silaghi.

I- Procanon1' di Pelru Maior

Pelru Maior, saeerdole greco-catlolico romeno, era di lorma/ione leologo. 
siorico, eanonisla e lilologo. Ha siudialo nei Seminari di largu Mures (1769 
1772) e lilaj (1771 1774) e poi la filosofia e la leologia nel (’ollegio di 
Propaganda Fide a Koma (1774-1779). dove si e laurealo. Tra gli anni 1779-1780 
ha siudialo il dirillo ali'Univcrsila di Vienna.

l.'opera "Procanon" l’ha scrilla nell'anno 1783 a Blaj cd e siala puhhlicala 
per la prima volla a Buearcst negli anni 1894-1895. da Conslanlin Brbieianu nella 
rivisia Biserica ortodoxä ronumä. n. 6. 7. 8. dopo di ehe nell’anno 1948 e siala 
ripubblicala a eura di (irigore T. Marcu a Sibiu. Tipogralla Arhidiece/anä e a eura 
di Serafim Duicu nell'anno 1996 a l argu Mure?. Kdiiura Tipomur. Non ho noli/ia 
dove si irovi oggi il manoscrillo.

II lilolo dcU’opcrn e “Procanon ee cuprinde Tn sine cele ce sani de lipsfl spre 
Tntälesul eel deplin ^i adevärai al eanoanelor ^ii a loalä locmeala bisericeascü. spre 
folosul mai cu samü a romänilor". L'opera e prima colle/.ione greeo-ealloliea di 
dirillo canonico orienlale.

1 ‘ Cf. I*RUNDU§ IM AlANi;. Caiolicism. 53.
" Ibidem. 54,
ls er. e. CAPROS l;. POPAN, Hiserica UnitS imrc anii 1700 1918, in: AA. VV., »iseriea 

Komänil UnilS (Ion;! sulc cincizeci de ani de isloric. Cluj Napoca 1998. 62; Pelru Maior. 
Krotopopadichia. Pal. I.. STANeill, Alba lulia PW8.22-23; 43.



2. Canoanclc säboarälor di Saniuil Micu"’
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Samuil Micu, sacerdolc grcco-callolico romcno c monaco nel monaslero 
“Santa Trinilä” di Blaj, e stal« un gründe slorico, filologo, eanonista, teologo e 
lllosol'o. Tra gli anni 1762 e 1772 ha studialo nel Seminario per i monaci a Blaj e 
al Collegio “Pazmanian” di Vienna. Ha serilto importanti operc di sloria, di 
leologia, di linguistiea e di dirillo canonieo orientale. Nell'ultima disciplina ha 
serilto due trattati in latino puhhlicali a Vienna, Disscrtatio canonica de 
malrimonio juxla disciplinam Graceae Orienlalis licclcsiae (1871), Disscrtatio de 
jejuniis Graecae Orienlalis Hcclesiae (1872) c una collczione di sacri canoni, in 
cirillico romeno. rimasla in manoserillo, Canoanclc säboarälor a toatä lumä, ?i 
acelor namäsniee. $i ale Sfintilor Pärinji, cäle primile in Bisärica räsärilului 
(1798).

Quest’opcra e la seconda collczione grcco-callolica romena di dirilto 
canonieo orientale cd c una traduzionc incompleta del Sinodicon (1672) di 
William Bcveridge. Per i canoni di San Grcgorio di Nissa, Samuil ha usato il testo 
Iatino di Gentian Hcrvclus. La traduzionc ha due parti, prima, comprende i canoni 
degli apostoli, dei Concili ccumenici c i canoni del Sinodo Trullano, c ia seconda, 
contiene i canoni dei Sinodi locali e dei Padri dclla C’hiesa.

3. Enchiridion'’ di losif Pop Silaghi

Quest'opera e una collczione di dirilto delle Chiese orienlali calloliche. 
claborata dal Vescovo losif dell’eparchia di Oradea Mare, per l'uso dei ehierici 
greeo-catlolici sludiosi. L'opera ha avuto due edizioni, prima nell'anno 1862 e la 
seconda nel 1880. post mortem, a cura del eanonista Augustin Lauran.

L’Hnchiridion inizia con un Prolegomena lungo di 68 pagine, che contiene 
un tratlalo teologico-giuridico stille materie come la religione cristiana, Gesu 
Crislo il Salvatore, la Cliiesa, la polestä legislaliva e giudiziaria, la gerarchia, i 
ehierici, i laici e le Ibnti tlel dirillo ceclesiaslico. L’aulore ha ordinato l’opera in 
due parti con sezioni, capiloli e canoni. Ha usalo vari fonli tli dirilto Iatino e 
hizantino.

La prima parle chiamala Jux publicum ecclesiasticum, e divisa in due sezioni. 
Prima sezione, aceoglie Io Jus publicum ecclesiasticum internum cd e suddivisa in 
nove capiloli che espongono i canoni sulla gerarchia ccclesiaslica (cs.: il ministem 
pietrino, il Romano Ponteliee e la sua suprema autorilä nella Cliiesa, la curia del 
Romano Ponteliee, il Patriarca. il Melropolita, il Vescovo), sui Concili ccumenici, 
sui Sinodi provinciali cd eparchiali, sull’eparchia, sulla parrocchia e sul 
monachesimo. La seconda sezione, contiene Io Jux ecclesiasticum publicum 
externum cd e distribuita in cinque capiloli ehe prcsenlano i canoni sulla mulua

Canoanclc säboarälor a loalä lumc $i a cclor namäsniee $i alc Sfintilor l’ärinli, Blaj 1798. p. 
540+181 (manoserillo in vista di pubblica/.ionc a cura di loan Alcxandrn l’op). II manoscritto si trova 
nella liihlioteea Acadcmiei Romane i iliala Cluj- Napoea fond Blaj, con il numero di regislra/.ione 427. 

17 Cf. PAPP-SZII ÄCiYI, Hnehiridion. 376.
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rclazionc da la Chicsa c la Sociciä civilc, sul rapporio ira l’imperalorc c la Chicsa, 
sulla poleslä ecclcsiaslica c civilc suile pcrsone ccclcsiaslichc (giurkliche) c sui 
hcni ecclcsiasiici c. il dialogo con Ic ailrc eonfessioni.

La seconda parle intilolata Jus privatum ecclesiasticuni, c divisa in Ire 
se/ioni. Prima sc/.ionc, comprendc De l’ersonis et Beneßciis ecclesiasticis, cd e 
suddivisa in quatlro capiloli ehe prcscnlano i canoni sullc pcrsone ccclcsiaslichc. 
sl|Ha viia dcl dem. sul bcneficio c il palronato. sul modo di ollencre i hcncllci c Ic 
dignitä ccclcsiaslichc (cs.: Romano l’onicllcc, Palriarca, Melropolila c Vcscovo). 
La scconda sc/.ionc, includc De Jure re rum ecclesiasticum cd c sislcmala in Ire 
capiloli ehe rilevano i canoni sul cullo divino, sui sacramcnli c sui sacramenlali. 
La ler/.a sc/.ionc. comprendc De Judiciis, delictis, et poenis ecclesiasticis cd c 

slruliurala in quallro capiloli ehe prcscnlano i canoni sul giudi/io c sul proccsso 
criminale c matrimoniale, sulla senlenza c sullc ccnsurc ccclcsiaslichc. 
L Bnchiridion llnisce con un’ammoni/ionc indiri/./ata ai chicrici oricnlali 

caltolici, di crcdcrc nclla doltrina sul minislcro piclrino, sul Filioque c sul 
purgatorio.

III. Im legislazioiie pontificia

Dopo l’unionc con Roma avvenula ncl 1698 sono state aggiunle alla 
legisla/ione dclla nostra Chicsa, Ic leggi cmanalc dai Romano Ponlelici. I vari 

Papi hanno cmanato norme ehe riguardavano l'organi/za/ione dclla provincia 
ecclcsiaslica di Ardcal. la doltrina cattolica sul sacramcnlo dcl malrimonio c i patti 
concordalari.

L L'islilu/.ionc dclla Chicsa grcgo-callolica romena

Ncl 1698 quando la Chicsa di Ardcal si c unita con la Chicsa di Roma, cra 
organizzaia in una provincia ecclcsiaslica, con la sede mclropolilana nclla eilt:» di 
Alba-Iulia. Dopo l'unionc, qucsla provincia c slala Irasl'ormala in una cparchia con 
la sede nclla cillä di Alba-Iulia. Ncl 17211 s la sede episcopalc c stala traslcrita 
nclla cillä di bagüra? c poi ncl 180719 * nclla cillä di Blaj, ncl euore dclla 
I ransilvania. Mi sembra opporluno notarc. ehe gia ncll anno 1757 il Vcscovo loan 
Inocenjiu Micu ha irasferilo la residenza episcopalc nclla nuova propriclä 

vcscovilc ili Blaj, dove poi, hanno risieduto lulli i suoi succcssori.
Ncl 6 diccmbrc I8532l’c stala riallivala la provincia ecclcsiaslica di Ardcal 

con il Uiolo di Pägära$ c Alba-Iulia, con la sede mclropolilana situala nclla cillä di

"'er. INNOCHNI IUS XIII IM’.. I in. ap. Rutioni congniil. 15 iun. 1721. in: K. DK MAR TINIS 
*«!-). luri.s l’onlifici De Propaganila Kille. Pars prima. Vol. II. Koma ISSS. II (p. 545-348). ( on qucsla 
Icllera il papa Inoecn/.io XIII rieonferma quanlo c Main dccrclalo dal sno predeeessore papa C Icmcmc 
XI.

111 er, I’IIJS VII PP., I.iii. ap. Apostolatus officium. I die. 1807. in: ibidem. Pars prima, Vol. IV, 
Roma 1891. XXXIV (p. 507 509).

er. PIUS IX pp.. Kill. ap. licclexium Christi. 6 die. 1853. in: ibidem. Pars prima. Vol. VI. 
Roma 1894. ('I. (p. 203-209).
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Blaj. Nello slcsso momcnio sono staic ereile le due epurchic sulTraganee, Lugoj21 
c Cluj-Gherla”. L’eparchia di Oradea Mare, ereila neH’anno 1777, ehe prima era 

solIo la giurisdizione dell’arcivescovo di Kslergonz (IJngheria) e che adesso passa 
sollo la giurisdizione del metropolila di b'ägära§ e Alha-Iulia.

NeU’anno 19302' e slala ereila e congiunla alla provincia la nuova eparehia 

di Maramure§, con la sede a Baia-Marc, eosi ehe la provincia comprendcva 
quallro eparehie e una archieparchia.

Con Parrivo del regime comunista al governo del noslro paese, la Chiesa 
greco-callolica romena, nel I dieembre del 1948. e slala privala dalla sua liberlä e 
soppressa con la disposizionc del Deerelo 358 dello slesso anno. Nel dieembre del 
1989, grazic alla rivoluzione conlro il regime comunista, la nostra Chiesa ha 
riacquislalo la sua liberlä, ripristinando la sua organizzazione melropoliiana e la 
sua giurisdizione su tullo il lerrilorio ronieno21, con la sede a Blaj.

Con l’enlrala in vigore nel 1991 del Codex Canonum Ecclesiarum 
Orientalium, la nostra Chiesa e divcnlala Chiesa melropoliiana sui iuris. Poi, nel 
14 dieembre del 2005, quatlordici anni piii lardi. il papa Benedello XVLS ha 

clcvalo la nostra Chiesa alla dignitä di Arciveseovile maggiore.

2. La rinuncia airufficio episcopale

Sccondo i sacri canoni2<> nelle Chicse orienlali era giä prevista la 

rinuncia/dimissione dall’ulTicio episcopale, di propria volonlä. Nclla storia della 
nostra Chiesa sono stali Ire casi di dimissione daH’ulTicio episcopale, per motivi 
polilici, di cui era a conoscenza il Romano Ponlelice.

Ricordo il caso del Vescovo loan Inocentiu Micu, ehe nel 7 niaggio 1751 ha 
dovuto dimissionare, menire si trovava nell’csilio a Roma, perche aveva 
comballuto per i diriiii del suo popolo romeno. Dopo di lui, nel 13 mur/o 1782 il 
Vescovo Grigorc Maior, coslrello dalla corle imperiale, ha dato le dimissioni. 
perche mililava apertamcnle per il riconoscimcnto dei dirilli dei romeni. Nel 10 
aprile dell’anno 1850 il Vescovo loan Lemcni c slalo anche lui costretto di 
presenlurc le dimissioni per motivi polilici. Le sue dimissioni sono state accellale 
da papa Rio IX ;, nel 13 maggio dello slesso anno. 21 * * * 2 * 27

21 Cf. IDIiM. Um. ap. Aposloliaim minisieriuin, 6 die. 1853, in: ibidem, CXI.VIII (p. 194-198).
‘ Cf. IDIiM, I in. ap. All Apostoitcam Seilern, 6 die. 1853, in: ibidem. ('XI .IX (p. 198-203).

2:1 Cf. PIIJS XI PP.,Consl. ap. Sulemrii ComvMiimc, 5 inn. 1930, in: AAS 21 (19.30) 381-386.
21 Ibidem.
2S Cf. UKNKDICTUS XVI PP.. Com, ap. Ad lolius dominici >tregis. 14 dee. 2005, in: AAS 98 

(2006) 107.
211 Cf. eann. 88 di Cartagena. 16 di Cost, I II. 10 di Piclro di Alessandria vedi supra alla nola S. 

MICU. Canoanele säboarälor |.„|; ean. 3 di Cirillo di Alessandria - vedi Fonti, Fase. IX, II. 280-281.
27 Cf. PIUS IX PP., Lill. ap. Redde sunt nobis. 13 mai. 1850, in: Iuris Pontifiei De Propaganda 

Fide. Pars prima. Vol. VI, Roma 1894.1.XXIV (p. 95-96).



II sacramenlo del malrimonio

Nclla lellera" indiri/./ata ai Prcsuli c ai parroci del rcgno delPIJngheria. il 

Papa Gregorio XVI disponcva aleunc norme relative alla diseiplina del 
malrimonio mislo. Per il pericolo che comporta alla parte eattolica, questo 
malrimonio e illeeito sen/.a la dispensa dal proprio Ordinario. La dispensa era 
coneessa solo dopo che la parte eattolica compieva alcunc condi/ioni: di 
promettere ehe non abbandonera la lode eattolica e ehe educhera la prole Hella 
( hiesa eattolica. Kiguardo alla sua celebrazionc era vietalo sia la seeonda 
eerinionia del malrimonio davanti al saeerdote non eattolieo sia la concelebrazione 
del parroco eattolieo con quello non eattolieo. Inveee, e permessa la 

parteeipazione non atliva.
In un’altra Ictlera’’ inviata al Melropolita e ai Veseovi della provineia 

eeelesiastiea di Alba-Iulia e Fägära§, papa Pio IX stabiliva aleune norme da 
osservare nel cuslodire, propagare e applieare la dottrina eattolica sul malrimonio. 
Qncste norme lanno rilerimenio al dirillo divino e naturale circa l'indissolubilila 
‘lei vineolo matrimoniale, ehe non puh essere seiolto per i eapi d'adullerio, eresia, 
violenza eoniugale e Passe nza del eoniuge. Inveee, se il malrimonio e rato e non 

eonsumato. puh essere seiolto solo dal Komano Ponlefiee.

4. Le feste

Nell’anno 1775 il Vcscovo eli Fägära§ ha rieevuto dal papa Pio Vl'H. la 
laeolta di ridurre le feste nella propria eparehia e di trasferire il digiuno. In quesla 
«eeasione e stato comunicalo Peleneo ilclle feste eon Pohhligo di osservarle: La 
Kisurrezione del Signore, la Penleeoste, il Natale, la Circoncisione. l’Hpifania. 
L Aseensione: la Purifieazione della Vergine Maria, PAnnunciazione,
I Assunzione, la Nalivilä e concepimenlo; i Santi Aposloli Pietro e Paolo e 'Pulli i 
Santi.

II dirillo concordatario
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Sono due i eoneordati ehe sono slati stipulati dal la Seile Apostoliea. e ehe 
i'iguardavano la (’liiesa greeo-ealtoliea romena. II primo'1 e stato eoneluso tra il 

Papa Pio IX e Pimpcralore d'Auslria. Francesco Giuseppe I, nel IS agoslo IS55. 
Questo eoneordato contcneva 36 artieoli, in eui era stabilito per esempio: la liberta 
c l’aulonomia della Chiesa eattolica nelPorganiz/.arsi in tiilto Pimpero (cf. arlt. I-

er. (iKI-XiORIUS XVI PP.. I.in. ap. Qu/is vestro. >0 apr. 1841. in: ibidem. Pars prima. Vol. 
V. Roma 1893, CXCV (p. 272 274).

er. PIUS IX PP., I .ill. ap. Verlris exprinu-rr. 25 aug. 1859. in: ibidem. Pars prima, Vol. VI. 
Koma 1894. (X'XVII (p. 289 291).

CI'. PIUS VI PP., I in. ap. Assueto iHilrriiiic. 8 apr. 1775. in: ibidem. Pars prima, Vol. IV. 
Koma 1891. V (p. 2(Xi 208).

■" er. Sollcmnis Convcmio. 18 aug. 1855. in: A. MH Re ATI (eil.), Raccolta di eoneordati su 
maierie ecelcsiasliehe ira la Santa Seile e le Autorilä eivili, Vol. I. Valicano 1954. 821-829.



IV); il dirillo d’impurlirc rinscgnamenlo callolico nelle scuolc e gli isliluli 
pubhlici e privali soll» l'aulorilä del Vescovo diocesano (cf. arll. V-Vlll); la 
compclcnza csclusiva dclla Chicsa per giudieare Ic cause ccclcsiasliche 
riguardanli la fede, i saeramenii. le sacre lunzioni, gli uffici ccclcsiaslici c i diritli 
annessi al minislcro sacro (cf. arll. X-XIV); il dirillo dclla Scde Aposlolica di 
erigere nuove dioccsi, in alcuni casi con il consenso del Govcmo Imperiale (ari. 
XVIII); il dirillo dclla Chicsa di possedere, acquistarc, amminislrare i beni 
lemporali (arll. XXVII- XXiX-XXXi). Queslo eoneordalo e cadulo in desueludine 
ncH'anno 1918 quando 1’impero e slalo diviso definilivamenie in diverse 
repubblichc indipendenti.

II seeondo eoneordalo' e slalo slabililo ira il papa Pio XI e il re dclla 

Romania, l'erdinando I, nel 1 maggio 1927. Conliene 24 arlieoli e un arlieolo 
addizionale. II eoneordalo prevedeva:

• la libcrlä dclla Chiesa calloliea di ogni rilo sul lerrilorio del regno 
romeno (ef. arl. I)

• la eosliluz.ione dclla provineia eeelesiasiiea di Alha-iulia e Fägära§ 
(dei greco-callolici) e di Huearesl (dei latini) e un eapo spirituale per 
gli armeni. con la scde a Gherla (ef. ari. II)

• la libera eomunicazione ira i Vescovi, i ehierici e il popolo con la 
Scde Aposlolica (cf. arl. III)

• l'obbligo per i Vescovi e il eapo spiriluale degli armeni di cssere 
ciltadini romeni. La Scde Aposlolica prima di nominarli doveva 
informare il Govcmo del regno (cf. arl. V. §1? I e 2)

• il riconoscimcnlo dclla personalilä giuridiea dclla Chiesa calloliea 
da parle dcllo slalo (cf. arl. IX)

• la libcrlä degli Ordinari di esercilarc le lunzioni ecclesiasliche e di 
governare le dioccsi (erigere nuove parroechic, fondare ehiese 
filiale), di imparlire l'islruzione religiosa. morale cd eeelesiasiiea. 
Dipendono da loro lutli i ehierici eallolici sia per la nomina sia per 
Pesercizio del minislcro sacro. Dell'avvenula nomina doveva cssere 
informalo il Minislcro dei Culli (ef. arll. VIII. XII. XX, § I)

• la compclcnza del Vescovo con il suo Consiglio di amminislrare il 
patrimonio ecclcsiaslico. seeondo gli Slatuli da lui redalli e 
approvali dalla Scde Aposlolica e dal Governo. II patrimonio 
godeva di personalilä giuridiea (ef. arl. XIII. §§ 3 e 5)
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32 Cf. Sollcmnis Convunlio, 19 mai. 1927, in: AAS 21 (1929)441-451.
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• In personalilä giuridica per gli Ordini e le Congrcga/.ioni religiöse, i 
Ion* memhri devono essere cilladini romeni. L'istiluzione dei nuovi 
Ordini e Congregazioni o di ease dclle medesime, si pud solo con 
l’approvazione della Sede Aposloliea e del Governo (cf. an. XVII. 
I 2" e 4°)

• il dirillo della Chiesa eatloliea di provvedere alPassislenza spirituale 
dei propri fedeli, nell'armata, negli ospedali civili e militari, negli 
orl'anolrofi. nelle seuole di correzione e nei penilenziari (cf. an. 
XVIII)

• il diritto della Chiesa eatloliea di erigere e mantenere le seuole 
primarie e seeondarie, sotto la dipenden/a dell’Ordiuario e sotto la 
sorveglianza e il eontrollo del Ministen» dell'lstru/ione pubblica (cf.
an. xlx,5 I).

Questo eoneordato e caduto in desuetudine dopo la denuneia unilaterale del 
regirne comunista nell’anno 1948.

IV. La prima codificazione ilel dirillo parlicolare

Negli anni 1864-1866" i Veseovi della provineia metropolitana di Alba lulia 
e l'ägära? ini/iavano i lavori ili prepara/ione per 1'organizzazione di un Coneilio 
provineiale. provvedendo anehe al raduno del materiale neeessario al riguardo. 
Questo loro desiderio si e realizzato nell’anno 1872 i|uando si e lenuto il primo 
coneilio. seguilo poi da altri due a dislanza di poelii anni. Questi eoneili 
compongono il nostro primo eodiee di dirillo eanonieo partieolare. suddiviso in tre 
Parti, seeondo i rispeitivi eoneili. I.e l’onli principali dei tre eoneili sono i saeri 
canoni, la dottrina dei Padri della Chiesa e i sinodi areieparehiali ed eparehiali 
'enuti nella nostra Chiesa.

1 II Coneilio Provineiale I

Questo e il primo coneilio provineiale nella sloria della nostra Chiesa. Si e 
•enuto dal 5 al 14 maggio dell’anno 1872. nella sede metropolitana di Hlaj. 11 
Coneilio e slrulturalo in liloli dieei al numero - e eapiloli, in quali si ordina il 

■nagislero della Chiesa eatloliea (tit. I. 4 eapiloli). rislilu/ione ceelesiastiea (tit. II. 
9 eapiloli; |ii. 111. 4 eapiloli). i beni lemporali della Chiesa (tit. IV. 4 eapiloli). i 

sacramenii (tit. V. 9 eapiloli), il eulto divino (tit. VI. 10 eapiloli). i chieriei (tit. 
VII, 7 eapiloli). i monaci (tit. VIII, 4 eapiloli), redueazione seolastiea (tit. IX. 6 

eapiloli) e il foro eeelesiastieo (tit. X. 3 eapiloli).

Cf.
Alba-Iulienxi

I. VANCKA, Kpixtola iiulictionis Concilii provinciae hcclesiastieae (iracco-Catholicae 
sei tagaiasicnsis. in: Conciliul Provincial I. Hlaj 1872,



Questo Concili» inlroducc nclla noslra Chiesa la disciplina 
sulrindissoluhililaM dcl malrimonio. sccondo il concello dclla leologiu lalina. 

Prima c’cra in vigore la disciplina ehe regolava I« scioglimcnlo dcl vincolo a 
causa dell’adulterio per l’oikonomia'7.

Invecc, il Concilio non ha inlrodollo l'impediinenlo dirimcnlc dcll’ordinc 
sacro, manlcncndo la disciplina oricnlalc sul malrimonio valido ma illccilo, 
cclcbralo dopo l’ordina/ionc sacra“'.

Un’allra questione da lener presenle. riguarda la confcrma della prassi dclla 
noslra Chiesa, sul l'oro delegalo proloprosbilcralc di prima islan/a'7, che era 

competenle a giudicare le cause eeclesiasliche conlenziosc, penali e malrimoniali. 
Da queslo l'oro si appellava al loro episcopalc.

Gli alli e i decreli dcl Concilio sono stali inviali alla Sede Aposlolica nel 10 
agosio 1872. Nove anni piii lardi. nel 19 mar/o 1881, ha rieevulo la recognitio 
dalla Congrcgaz.ione de Propaganda Fide.

2. II Concilio Provinciale II

11 Concilio si e lenulo a Blaj, dal 30 maggio al 6 giugno dell'anno 1882. Nel 
discorso d'inaugurazione dcl Concilio, il Metropolila elogiava il lavoro legislalivo 
svollo dal primo Concilio Provinciale, nominandolo un “proprio Codiee 
ecclesiaslico”. Lui affermava ehe il Codiee e slalo elaboralo sccondo i canoni'* 

che erano in vigore e in uso alPinizio della noslra Chiesa greco-catloliea. II 
Concilio e diviso in liloli - sei al numero sezioni e eapitoli e ordina le materic 
comc il magislero della Chiesa (lil. I. 3 canoni). il eapitolo inetropolilano (til. II. 
se/. 1, 4 eapitoli e 17 canoni; sez. II. 2 capiloli e 8 canoni; sc/. III, 2 eapitoli e 6 
canoni; sez. IV, 2 capiloli e 10 canoni), i monaci (lil. 111, 2 capiloli), il processo 
giudiziario matrimoniale, conten/.ioso c penale (til. IV. sez. I, 4 capiloli e 46 
canoni: sez. II. 6 capiloli e 40 canoni; lil. V, 4 eapitoli e 96 canoni) e i beni 
ecclesiaslici (lil. VI, 3 capiloli e 7 canoni).

Queslo Concilio inlroducc l'impedimenlo dirimente dell’Ordine sacro"'. Le 

cause malrimoniali dei chierici che hanno contratlo il malrimonio dopo 
l’ordinazionc erano inviale al giudizio dclla Sede Aposlolica. La procedura 
informaliva per il raduno della documenlazione ncecssaria al processo era istituita 
dal Vcscovo interessalo o dalPArcivescovo.

14 CF. Conciliul Provineial I, Tit. V. cap. VIII.
Vedi Alcxandru STKRCA Sill)'|'IU, Adnotatiuni |...|. IX5X. Bibliolcca Academiei Romane 

Filiala Cluj-Napoca. fond Blaj, ms. rom., n. hl. XVI. p. 137-330 (manoscritlo in fase di pubblicazione 
a eura di loan Alexandra Pop); PKTRU MAIOR. op.eil., SS 21-25 (p. I4()-I5<)); Samuil MICU. 
Disserlalio eanonica de malrimonio juxla disciplinam graecao oricntalis Hcelesiac (Typix Joscphi Nob. 
de Kurzbeck), Vindobonac 1781, CVII-CVIII (p. 126 141).

1,1 CT. Conciliul Provineial I, l il. V. cap. VIII: vedi anelie S'I'KRCA $ULUTfU, op.eil.. XV (p. 
124-135); MICU. Disserialio |...|, XI.IX (p. 63-64).

17 Cf. Conciliul Provineial I, Tit. X. cap. III; PKTRU MAIOR, op.eil.. SS 20-21 (p. 1.36-144).
'* Come ho presenlalo di sopra, ipiesli canoni radunali nelle varie eolle/.ioni. appariengono alla 

legislazione hi/aniina.
w CI. Conciliul Provineial II, Blaj 1882, Til, IV. Sez. I. cap. II, S 11.
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Invecc, il Concilio riconlcrma il foro delegalo protoprcsbilerale di prima 
istan/acon compelcnza per le cause malrimoniali. eontenziose e penali.

(ili alli e i deereli del concilio sono stale inviale alla Sede Aposlolica nel I 
ouohre 1X82 e hanno riccvulo la rccognitia dalla Congrega/ione de Propaganda 
Fide dopo due anni. nel I ollohre 18X4.

' 11 Concilio Provinciale III

II Concilio si C: radunalo a Blaj dal 4 al 13 scllcmbre del I‘>00. 
all'anniversario dei duecenlo anni dall'unione dclla nosira Chiesa con la Cliiesa di 
Koma, i; slalo annuncialo nella conl'crcn/a dei Veseovi lenula a Blaj nel 23 giugno 
1897 e a Budapest nel 13 e 14 scllcmbre dcll'anno 1899. dove e slalo anche 
delemiinalo il suo programma e la sua data. II Concilio e strullurato in liloli 
quatlro al numero-. capitoli e canoni e eonliene le seguenli malerie: l'unionc con 
Koma (lii. I. 3 eapiloli), l'isiiluzione ecclesiasliea (lil. II. cap. I. 5 canoni; cap. II. 
4 canoni). il cullo divino (lil. III. cap. I. 13 canoni; cap. II. 17 canoni; cap. III) e la 
nuova edi/ione dclla Sacra Scritlura (lil. IV). (Ili alti e i deereli del Concilio hanno 
ricevuio la recognilio nel 21 diccmbre 1905 dalla Congrega/.ione de Propaganda 
Fide.

V. hi codificazione del dirillo parlicolare oggi

La nosira Chiesa oggi e una Chiesa Arcivescovile Maggiore, ehe nel ( C 1:0 e 
vonsidcrala la seconda nella tipologia delle Chicse sui iuris e gode di 
on'aulonomia simile a quclla dclla Chiesa palriareale. II Sinodo dei Veseovi e 
l’aulorilä legislaliva compelenle neH'emanarc leggi lilurgiche e diseiplinari 
Particolari (cf. can. 110 § I CCHO). La promulga/.ione di queste leggi spella 
solamenle all’Arcivcscovo maggiore (cf. can. 112 § I CCHO).

Dal 2005 Uno ad'oggi il Sinodo ha emanalo leggi lilurgiche sulle feste, sul 
tligiuno e sulle vesli lilurgici e leggi eanoniehe altinenti ai heni temporali dclla 
Chiesa e ai prolopresbiterati. L'Areivescovo maggiore o il Sinodo dei Veseovi 
hanno approvato vari Slatuii apparlenenti ad alcuni enti ccclesiaslici.

Altualmente, la Commissione per la reda/ione del dirillo parlicolare svolge i 
hivori di clahora/.ionc del eodiee parlicolare, seguendo la linea iracciata dai canoni 
del Codice orientale, ehe rimandano in aleune malerie alla disposizionc del dirillo 

Parlicolare o alla poleslä legislaliva del Sinodo dei Veseovi.

I. Le leggi lilurgiche

II Sinodo dei Veseovi ha emanalo nell’anno 2009 aleune leggi lilurgiche che 
rcgolano il calendario. il digiuno e l’aslinenza e. le vcsii lilurgiche secondo la

klein, Tii. IV, Siv. II. cap. I, S 50. aip. III. S <>5; Til. V. cap. I S 2: cap. II. S 16: cap. III. SS 
5y. 60: cap. IV, § 92.
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tradizione hizantina. Qucslc norme sono entrate in vigore nello slesso anno c 
vincolano i fedeli greco-callolici, dovunque si Irovino (cf. can. 150 § 2 CCKO).

2. L’alienazionc dei heni ecclesiastici

II Sinodo dei Vescovi lia slahililo nelfanno 2008 la somma minima e 
massima per falicnaz.ionc dei heni lemporali della Chiesa. secondo i eann. 1036 e 
1037 dei CCKO. Questa legge vincola, denlro i eonfini dei lerritorio della Chiesa, 
l’Arciveseovo maggiore, i Vescovi e i parroei.

3. I proloprcsbilerati

Nelfanno 2008 il Sinodo dei Vescovi ha emanalo una legge, con la quäle si 
stabilisce la personalilä giuridiea per lulli i proloprcsbilerati costituili enlro il 
lerritorio della Chiesa.

4. Gli Staluli

Sono slati approvati dalf Arcivescovo maggiore gli Staluli dei Sinodo dei 
Vescovi della Chiesa Arcivescovilc maggiore (15 giugno 2010), dei Consiglio 
Keonomico della medesima Chiesa (12 aprile 2007). della Curia Arcivescovilc 
maggiore (17 maggio 2007) e dei Tribunale ordinario (18 giugno 2010). Dal 
Sinodo dei Vescovi sono slati approvali gli Staluli dei Scminari Maggiori (2 
giugno 2008) e dei Tribunale superiore (8 novemhre 2010).

Tali Slaluli ehe racchiudono norme parlicolari ehe riguardano le islituzioni 
ehe apparlengono alla slrullura interna della nostra Chiesa, sono parte integrante 
dei noslro dirillo canonico particolare.

5. I decrcti delf Arcivescovo maggiore

Nelfanno 2007 e stato emanato un deereto con cui f Arcivescovo maggiore 
obbliga alfosservanza delle leggi concernenli la pubblicazione dei libri teologici 
ehe toccano i teini di fede e morale (cf eann. 659, 661. 662. 663 CCKO), la 
pubblicazione dei calendari (cf il calendario ufllciale approvato dal Sinodo dei 
Vescovi) e la pubblicazione e ripubblicazione dei libri liturgici destinati al cullo 
puhblieo (cf eann. 656 i? I e 657 CCKO). Lo stesso deereto urge alfosservanza e 
alfapplicazione delle leggi che riguardano l'uso degli strumenli della 
eomunicazione sociale (cf eann. 651,652. 65.3 CCKO).

In un'altro deereto dei 2009 si dispone, secondo i eann. 656 § I e 657 dei 
CCKO. fohhligo di adoperare i libri lilurgici approvati dalfautoritä ecclcsiaslica 
compelenle, nella celebrazione della Divina Liturgia (di San Giovanni 
Crisoslomo, di San Basilio Grande e di Gregorio Dialog«) Presantificandi), dei 
Vespri (Vecernia) e delle Lodi mattutine (Utrenia).
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II clecrelo ricorda ai Vcscovi eparchiali. ehe essendo modcralori, promolori e 
custodi della vila liiurgica nclle propric cparchie. hanno l'obhligo sia di curare e di 
organizzare la lilurgia seeondo le proscrizioni e le consucludini Icgitlimc della 
propria Chiesa sui iuris, sia di vigilare affinche non ei siano degli ahusi (cf. ean. 
199 fj 1 CCHO). Ai prolopresbiteri si l’a presenie il loro obbligo di vigilare 
affinche la lilurgia sia celebrala seeondo le proscrizioni dei libri lilurgici (el. ean. 
278 ij I, 3" CCHO). Ai presbiteri si menziona l'obhligo di eelebrare i sacramenii 

seeondo le proscrizioni liturgiche della propria Chiesa sui iuris (cf. cann. 667 e 
674 CCHO).

VI. Conclusione

Nel presenie arlicolo ho esposlo uno sludio cronologico sulla sioria del 
dirillo eanonico parlicolare della nosira Chiesa ai noslri giorni. Perö. non ho 
incluso ncllo sludio la legislazione omanala, duranle gli anni. dai Dieasleri della 
Curia Romana per la nosira Chiesa (es.: S. C. de Propaganda Fide, S. C. 
Onentalis e S. C. S. Offici) e dai Sinodi areieparchiali cd eparchiali lenuli dopo 
l'unione con Roma (60 al numero).

Dopt) Io scisma nella diseiplina eanoniea della Chiesa romena compaiono 
diverse eollezioni di leggi e eanoni bizanlini (es.: "Nomocanone" di Malleo 
blasiare, “Hexabiblos” di Coslanlino Armenopulo e "Nomocanone" di Manuele 
Malaxos) e dal XVII seeolo appaiono le primc eompilazioni di dirillo bizanlino in 
lingua romena (la piii conoseiula era “l’ravila cea Mare"). Dopo I unione con 
Koma, la nosira Chiesa ehe adoperava la "Pravila cea Mare" come eodice 
ufficiale. ha inizialo a realizzare una propria legislazione. In queslo lempo 

uompaiono le eollezioni di Pelru Maior ("Procanon"), Samuil Micu ("Canoanele 
säboarälor“) e losif Pop Silaghi (“Hnehiridion”) e le leggi emanale dai Romano 
Koniefici.

Poi, al la fine del XIX seeolo, con Poccasione dei Ire Concili Provinciali di 
Alba-Iulia e Hägiira? lenuli a Blaj. si e eompiula la prima codillcazione del dirillo 
Parlicolare. Allualmenie, la nosira Chiesa possiede Io slalulo giuridico di Chiesa 
Areiveseovile maggiore e gode di una maggiore aulonomia e polestä 
nell’cmanazione delle leggi per il proprio lerrilorio. Percui. il Sinodo dei Vcscovi 
c°n l’aiuto della Commissione per la redazione del dirillo parlicolare cosliluila nel 
2006, svolge il lavoro di elaborazionc del proprio eodice.
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I. Introduzione slorica

Per Chiesa bizanlina in Ilalia inlendiamo le Ire circoscri/.ioni ecclesiasliehe 
<ii Lungro, Piana degli Alhanesi e Grollaferrata. Si tralla di due eparchie 
immediatamcnle soggelte alla Scde Aposlolica e di un monaslero esarchico di 
dirilto pontificio.

Le Ire circoscri/.ioni ecclesiasliche hi/.anline in ilalia sono eredi di due 
iradizioni distinlc nelPamhilo della slessa Iradizione bizanlina. II monaslero 
esarchico di Grolialerrala. nei pressi di Koma, e l’erede del monachesimo ilalo- 
greco che nella Chiesa bizanlina in Ilalia fiori nel primo millennio. Le due 
eparchie di Lungro (Cosenza) e Piana degli Alhanesi (Palermo) invece, sempre 
nelPamhilo bizantino, sono eredi delPemigrazione albanese avvenula soprattullo 
nel secolo XV in seguilo alle incursioni dei lurchi oltomani nei lerrilori alhanesi. 
Pur appartenendo alla slessa iradizione bizanlina, Pesarcalo da una parle e le due 
eparchie dalPallra lianno una sioria differente e un proprio modo di vivere la rede.

All’arrivo degli ilalo-albanesi, nell'ltalia meridionale rimanevano ancora 
alcuni segni della presen/a del rilo bizantino, pralicalo dagli italo-greci, che pure 
nel primo millennio dell’era crisliana erano presenti in lullo il meridionc d'Ilalia, e 
che nei secoli VIII, IX e X avevano raggiunlo il loro massimo splendore, 
espriniendo una intensa vila religiosa nelle grandi llgure di innumerevoli sanli e 
negli oltre mille monasteri e cenobi che fiorirono in Calabria1.

La presenza della iradizione della Chiesa orientale in Ilalia ha origini anliche: 
esse risalgono alla prima melä del VI secolo, quando Giusliniano, imperalore 
dcll’Impero Romano d’Orienie, s'impossesso delPItalia. Queslo dominio si 
prolungö durante gli anni, anche se successivamenle interesso solamenle le regioni 
meridionali delPIlalia, che vanno ilalia Puglia alla Calabria e Uno alla Sicilia. In 
queslo eontesio un avvenimenio di grande interesse per la Chiesa di iradizione 
orientale in Ilalia lurono le migrazioni di moltiludini di monaci che. perseguilati 
dagli imperalori avversari del cullo delle sacre immagini. i cosiddelli iconoclasli, 
lasciarono la loro terra e si stabilirono in Ilalia, sopratlulto in Sicilia, dove, benche 
sempre soggelli al dominio di Cosianlinopoli, Irovarono requie. La eonquisla della 
Sicilia da parle degli arabi spinse quesli monaci ad emigrare verso la Calabria. In

' Cf. I.a Chiesa greca in Ilalia dall'VIII al XVI secolo. Alli ilel Convegno slorico inlcrccclesiale 
(Bari 30 aprile 4 maggio 1969), Padova 1973; A, VACCARO, Ilalo-Alhancnsia. Kepcnorio 
bibliografico sulla sioria religiosa, sociale, econoinica e culturale degli Arhereshe dal sec. XVI ai nosiri 
giorni (Assoeiazione eullurale ilalo-greco-albanese I), Cosenza 1994; K. K IORTINO, La Chiesa 
bizanlina albanese in Calabria. Tensioni e comunione (Assoeiazione eullurale ilalo-greco-albanese 2). 
Cosenza 1994; 1). COMO, Una dioeesi della Chiesa italo-albancse: L'eparehia di Piana degli Alhanesi, 
Palermo 1981; I. CKFAI.IA. I o slaius ecclcsiale eanonieodelle Coinunilä hi/.anline calloliche d’Ilalia. 
Qucslioni e prospetlive di uno slalo giuridieo, Roma 2005.
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qucsla regione si assiste percio ail una gründe llorilura dcl monaclicsimo hasiliano. 
deiio eos'i pcrchc i monaci si ispiravano alla rcgola di san Basilio. I’oi anchc per 
quest'Ordine iniziö lenlo ma inesorahile il dcclino. La vicenda di quesli epigoni 
dclla Chicsa orientale in terra d'ltalia stava per esaurirsi, quando. a rinvigorire 
quella Iradizione. arrivarono gli albanesi. Tra l'arrivo dei monaci orienlali e quello 
degli albanesi un grave evenlo aveva turbato la pacilica convivcnza tra la ( Itiesa 
‘•'Oriente c la Chicsa d’Occidcntc: Io scisma del 1054. Ma quando gli albanesi 
arrivarono in llalia. I'unita era stata ristabilita dal concilio di Firenze del 1439 cd 

cssi lurono aceolti di buon grado.
Con il concilio di Trenlo le cose cambiarono. I eanoni tridentini non 

riguardavano specificatamcnle i Icdcli orienlali. tuttavia aleune dccisioni 
incidevano prolbndamente sul rapporto di eonviven/a ormai instauratosi tra questi 
c la Chiesa d'Oeeidente. I eanoni piii marcatamcnle conlrari al regime anlcccdcntc 
riguardavano le visite pastorali dei vcscovi i quali ogni annocrano tenuti a visitare 
uon auloritä apostolica lulle le cliiesc. Oppure il eanone ehe riguardava le 
ordinazioni il quäle proibiva a chiunquc di esserc ordinalo saeerdote da un 
vcscovo diverso da quello ordinario del luogo di diiiK>ra. I deereli del concilio di 
Trenlo crano stali approvati da qualehc niese, quando una serie di segnala/ioni. 
provenienli dai primi vcscovi ril'ormalori Irasfcrilisi in aleune dioeesi dell'ltalia 
•neridionale, cominciarono a porre la Santa Sede di fronte alla sussistenza di una 
gerarehia episcopalc c di un dem. che amministravano i sacramenli cd 
esercitavano giurisdizionc nel territorio di quelle dioeesi, ma Io lacevano nella 
consapevolez/a di dipendere ecclesiasticamente non dal papa bensi dal patriarea di 
Costantinopoli. A queslo punlo inlervenne direllamente il papa l’io IV ehe eon il 
Breve Ronumus Pontifex, del 16 lehhraio 1564. ahrogo le esen/ioni cd i privilegi 
concessi dai pontcfici precedenli e sottomise le eomunita orienlali alla 

giurisdizionc dei vcscovi ordinari latinr.
II 20 agosto 1566 papa l’io V firmö la Bolla Provvidentiu Romani Pontifu is. 

c«n la quäle vielö lassativamentc ogni lipo di dutlilila e promiseuila liturgiea e 
revoeo ai saeerdoti di enlrambi i rili lutti i precedenli permessi di celebrare il cullo 
divino secondo l'uso dell'una o dell'allra Chiesa. quando queslo non hisse il 
Proprio'.

Nel 1573 sotto il ponlificato ili Gregorio XIII fu istituita la Congrega/ione 
dei Greci (la curia Komana nun dilTerenzio gli ilalo albanesi dagli italo-greci. 
chiamandoli sempre eon quesl'ullima formula). Grazie a queslo organismo. e 
s»pratlullo grazie aU'altiviiä del suo presidente. I’arcivescovo di Santa Sevcrina 
Giulio Antonio Santoro. la presen/a di questa frangia orientale in llalia ccssb di 
essere un problema da risolvere eon l'annicntamenlo1.

1 Bulluriuni l’onlificiinn SacracCongregalionisde Propaganda l iclo lom. I. Koma 1X19. X Kl; el. 
s- v. VARN AI .IDIS. le implica/ioni dcl Breve "Acecpimus nuper" di Papa leone X (IS maggio 
•521) e dcl Breve “Romanus Pontifex“ di l>apa Po IV < lf> febbraio I5M» nella vita religiosa .lei (ireei 
0 degli Albanesi dell'ltalia Meridionale. in: Nicolaus S (19X1) 259 .1X2.

1 Bullarium Ponlilicium Saerae C'.mgregaiionis de Propaganda lidc lom. I. Koma IX19. 11 12.
* Cf. V. pl-.KI. Chicsa Romana e "Kilo" Circco. G.A. Santoro e la Congrega/ione dei (ireei 

U5M, 15%). Brescia 1975.
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Lu soluzione si irovo nelfindividuazione di un vcscovo di riu» grcco, perö 
catlolico, abililulo ad ordinäre in debila c Icgiltima forma nuovi sacerdoli albanesi 
e greci. Quesla istanza fu l'atta propria dal papa Clcmentc VIII ehe la recepi nel 
doeumenio ponlificio noio come Ferb re vis Instnictio del 31 agosto 1595. II primo 
veseovo orientale per origine ceelesiastica e per rilo, soggelto direttamenie 
all’autoritä del Ponleficc Romano ln il eipriota Germano Kouskonaris, il quäle, 
fuggito da Famagosta e abiurata l'orlodossia, viveva slenlalamenie a Roma come 
Cappellano del Collegio Greeo. L’evolu/ione avula nel campo ecclesiologico si 
puö ormai sintetizzare. Dal punto di visla romano non esislevano piü due Chiese, 
due comunitä con propria tradizione liturgica, spirituale, disciplinare e teologica, 
in piena comunione; ma una sola Chiesa nel eui ambito si trovavano delle 
comunitä catlolichc ehe polevano manlenere parle della loro tradizione, ma non 
una propria gerarchia. La presenza di un veseovo ordinante per i preli orientali 
rendeva gli stessi preti abili aH’escrcizio del loro ministen», ma nulla piü.

Con la holla Superna Dispositione del 10 giugno 1732 papa Gemente XII 
nominö il presidente del Collegio Corsini, Felice Samuele Rodotä, veseovo 
titolare, eui spettava espressamenle la funzione di ordinäre i sacerdoli di rito 
orientale per le comunitä di Calabria. Altre prerogative di questi vescovi 
riguardavano la conduzione del seminario sottratto alla giurisdi/.ione 
dell’ordinario del luogo, c la celebrazione delle cresime. Hssi non avevano 
nessuna giurisdizione sul clero e sui l'edeli di rito orientale, giurisdi/.ione ehe 
rimaneva totalmente in mano ai vescovi latini.

Il papa Benedeit«» XIV emani» il 26 maggio 1742 la Holla Etsi pastoralis5. 
Hssa conteneva prescrizioni di ordine liturgico, come l’inlroduzione del Filioque 
nel simbolo niceno-coslanlinopolilano da recitarsi nella liturgia orientale; altre di 
ordine canonici» come l'impossibilitä del marin» di abbracciare il rito orientale 
della moglie, la quäle era tenuta ad unilbrmarsi al rito del coniuge latino; per 
contro. alla moglie latina era precluso analog«» passaggio se il marito era di rito 
orientale; i llgli dovevano seguire il rito ilcl padre, salvo ehe la moglie latina non 
volesse educarli nel proprio rito. Inline stabiliva la supremazia «lei rilo latino su 
quell«» greeo. Ad una prima lellura, I’Etsi pastoralis appare come una legge 
nellamenle conlraria al rito greeo, ma, come Benedetto XV due secoli piü lardi 
ebbe modo di rilevare, quella normativa era dettata dallo spirito di preservare il 
rilo greeo, volulo dal disegno «livino, e per evilare i conlrasti ehe sorgevano tra gli 
ortlinari latini cd i l'edeli e i sacerdoli albanesi. In allri lermini I'Etsi pastoral’is con 
la sua regolamenlazione, certamenle restrittiva, garanli agli albanesi di tradizione 
orientale un ambito in eui poler sopravvivere.

Col passarc del tempo, per«'», ilivenlava sempre piü manilesta per i l'edeli 
ilalo-albanesi la necessitä «li una dimensione stabile e visibile di una Chiesa con 
un proprio territorio, slrella allorno ail un proprio veseovo. Nel 1888 gli italo- 
albanesi inviarono al papa Leone XIII una supplica, per reelamare l’aulonomia 
ecclesiaslica, corredala da migliaia «li firme. A Im suceesse Benedetto XV. che

' R. Dli MARTINIS, Iuris Pomillcis de Propaganda Pille. I’ars prima compleclens Bullas, 
Brevia, Ada S.S. III. Roma 1X90: P. GASPARRI (eil.). (‘IC l-onlcs, Roma 1947.734-755.
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istitui l'cparchia di l.ungro per gli alhanesi di Calabria e dell llalia conlinenlale. 
■’io XI nel 1937 ha istiluilo l'cparchia di Piana degli Alhanesi per gli alhanesi di 
Sieilia, erella con la eosliluzionc aposlolica Aposlolica Seiles il 26 olUibre 1937". 

sotto la prole/ione di san Demelrio di Tessaloniea. I.’eparchia di l.ungro e siala 
islituiia il 13 l'ebbraio 1919 con la eosliluzionc aposlolica Ciilholiei fideles . sollo 
la protezione di san Nicola di Mira.

II nionaslcro esarchico di Grollaferrata ha una sua sloria particolare. I )opo la 
fonda/.ione nel 1004 da parle di San Nilo. San Bartolome« e il Beato l’roclo, 
(’allislo 11(1119-1 124) dichiara l'Ahbazia di Groilalerrala soggella sollanto alla 
Chiesa Koniana, cd esente pereiö dalla giurisdiz.ione del vescovo. Nel 1130 
Hugenio III. in una Icltcra dirella all’abale Nicol« II. ribadiscc l'indipendenza 
della badia dai Veseovi di Tuscolo. Alessandro IV. in duc Bolle del 1239. 
conferma l'indipendenza.

Nel 1428 Martin« V erige l'Ahbazia di Groltalerraia in commenda dandola 
•n conccssione a Oddone de Variis: Hugenio IV. nel 1432 abolisce la contmenda e 
nomina abale Pietro Vilali ehe reslerä in carica Irenta anni.

Nel 1462 Pio II. inierronipendo la serie degli abati perpetui. conl'erisce 
I Ahhazia di Groilalerrala in commenda al (’anlinale Giovanni Bessarione. 
•Seguirä una lunga serie di commendatari (Colonna e Barberini) ehe durerä Uno al 
1816 e segnerä un tcnlalivo di latinizzazione.

final mente, il 26 setlembre 1937 il ccnobio di Groilalerrata viene elcvalo a 
ntonastero esarchico con la eosliluzionc aposlolica Perveiustum Crypnefemitic
C&nobium*.

II. hi situazione oilierna delle Ire eircoscrizioni

'• L.ungro

Conla oggi 32.91K) abilanti e la sua eslensione su 49.3 Kmq non ha una 
(-'ontinuilä lerriloriale. L’cparchia si eslende a tutto il Mez/ogiomo dell’llalia 
conlinenlale, con una parrocchia a l.ecce, a Bari e a Villa Badessa (Pescara). In * 1

"AAS 30(1938) 213-216.
"|...| ('ui quidem diuxesi. lAingrcnsi nuncupamla.-. pcrpctuo allrihuimus el adsignamus 

sequenics pamcias cum omnihus lidclihus lum gra:ci riius. nun lalini. si qui sunl, cas inculcnlihus: 
ideirett casdcin c ditvccsihus lalinis. ad ipias modo pcrtinciil, dividiinus ac sciungimus": IHM I 'I rTO 
XV- Consl. Ap. ( ailiolieiJiileles. 11 Icbhruio 1919, in: AAS I I (1919) 222 22(. (p. 224).

’ AAS M) (1938) 183 186; cf. (i. CK<XT.. Ia Badia (ireca di Groilalerrala c la rivisla “Koma c
1 Oriente", Calioliccsimo c Orlodossia. fra unionismo cd ccumenismo. vol. 12. C'iuä del Valicano 
l<>y0; Ir. H'AUHRICATORIi (al.). S. Nil» II Monaslero ilalo hi/amino di Groilalerrala. 1004 2IKM. 
Mille anni di sloria spirilualitii e cullura, Roma 2005,

In preparazione del II Sinodo Inlereparehiale e sialo elTellualo uno Mudio previo sul "eonlesio 
•cologieo e pasiorale“ nel quäle deve inserirsi il Sinodo. I e noli/ie che ri|)orlianio sono Iralle in gran 
Parle dai eonlrihuli di l*apas I )onalo Oliverio. membro della ('ommissione Cenlralc di Coordinauienio 
llaingro). dell'Arehimandrila Anlonino Paralore. segrclario della (ommissione Cenlrale di 
Goorditiaincnlo (l'iana degli Alhanesi). dello jeronionaco eriplcnse P. Anlonio C'oslan/a. memhro della 
* «niinissioiic < ’enirale di ('oordinanienlo ((irollaferrala).
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Calabria il vcscovo ha giurisdizione esclusiva. Sono al scrvi/io dcircparchia Ic 
religiöse divise in 13 comuniüi di due Congregazioni: le Suorc dclle Piccole 
Operaie dei Sacri Cuori di Acri c le Suore Basiliane llglie di Santa Macrina.

La Chiesa eparehiale solto la guida del suo paslore si e mossa verso un 
rinnovamenU) ealeehelieo, lilurgico e missionario. Segno di cid e slata la 
eelebra/.ione di un'Assemhlea Kparchiale, regolala dal Codiee dei Canoni delle 
Chiese Orientali, sotlolineando la pcculiarilä della Chiesa ilalo-albanese di 
tradizione hizanlina posla provvidenzialmente dal Signore nel cuore dell’occidenle 
ehiamata a vivere la vita cristiana nella propria tradizione liturgica, con una 
accresciuta fedelta alla spirilualilä bizantina e alla lingua albanese, senza 
dimentieare la specialc missione ecumenica di cui essa e slata investita.

2. Piana degli Albanesi

l.'eparchia comprende quatlro colonie albanesi di rilo bizanlino: Piana, 
Mezzojuso, Contessa Lnlellina, Palazzo Adriano; una lalina. Santa Cristina Gela, e 
la parroeehia della Marlorana a Palermo. 1/8 luglio I960 con decreto della Sacra 
Congregazione Orientale l'u stabilita l'unilä di giurisdizione dell’eparchia anche 
nelle lerre di Mezzojuso, Palazzo Adriano e Contessa Lnlellina. Un altro elemento 
ehe riconfigurerä l’eparchia in modo nuovo c rappresentato dalla bolla Orientalis 
EedesUw di Giovanni XXIII. dell'8 luglio 1960, con la quäle lulle le parrocchic 
con i rispettivi fedeli presenli nel terrilorio dell’eparchia, indipendenlemente dal 
rilo, passavano sotto la giurisdizione del “solo vcscovo" di Piana degli Albanesi.

II terrilorio. di 430 kmq. situalo nella provincia di Palermo, e discontinuo con 
paesi ehe distano Ira loro dai 40 agli 80 km. Parte dei fedeli si Irova a Palermo. I 
suoi fedeli altualmente sono 28.900, la maggior parle di rilo greco, con un totale di 
15 parrocchic dclle quali I I di rilo greco e 4 di rilo laiino. Circa la vita consacrala, 
vi e una presenza siorica rappresenlata dalle Suore (’ollegine o della Sacra 
Lamiglia (1734) e, dal 1930, sono presenli le Suore Basiliane "Liglie di Santa 
Macrina”, con la sedc della Casa Madre a Mezzojuso. I monaci Basiliani sono una 
presenza altualmente molto limitata (due sacerdoti e un fratello). Generalmente la 
loro presenza e concentrala nella catechesi parrocchialc, nella formazione 
giovanile e nella carita. II numero complcssivo dclle religiöse (di ambedue i riti) e 
42.

3. Grottaferrata

II Monastcro esarchico da mille anni testimonia ancor oggi. in pieno 
ambiente laiino, la presenza viva della Chiesa cattolica bizantina. come anamnesi 
perenne della Chiesa indivisa1".

I legami dell’abbazia con gli italo-albanesi sono dovuti alla vicinanza 
geografica e allo stesso ambiente culturale. L'abbazia rappresenta storicamente, a 111

111 Cf. S. l’ARtiNTI. II monastcro csarchico di Grottaferrata c la Chiesa ilalo-albanese, in: 
Apollinaris 7.3 (2000) 629-662.



dil'ferenza dclle cluc cparchic. I'utlimo cscmpio dclla l’edc c dclla Iradizione 
"llaliota". Paolo VI la dcfini una "pcrla orientale incastonala nclla liara
ponlifieia".

Dal punlo di visla canonico il monaslero e csarchico, cioe cosiiluiscc un 
eniiia ecclesiale a sc, ilipcndcntc dirctlamcnlc dalla Scdc Aposlolica c non dalla 
dioccsi latina di Frascati, nel cui territorio cssa si trova. Ciö vuol dirc ehe il 

monaslero non svolgc una altivilä pastoralc costantc rivolta ad un numero 
definihile di persone. quäle e quella ehe pud e tleve svolgere una normale 

parrocchia. I.a hasilica e. giuridicamenlc, anclie una parroechia. ma soltanlo ai l'ini 
canonici dclla cclcbra/ionc di saeramenli quäle il haltesimo (solo per fedeli di rito 
hizaniino). il malrimonio (entrambi i rili. bizanlino e lalino: nelI ultimo caso il 
eelebrame e di norma un saeerdote eslranco al monaslero).

All’inierno dclla comunila monasiiea si prova un autcnlico desiderio di 
rinnovamenlo ehe invesle il eampo lilurgieo e spirituale, si proiila aliresi la 
possibiliia di nuove voeazioni. Perc|uanio riguarda I ailivila ml extra, il monaslero 
& un punio di ril'erimenlo spirituale per molie persone ehe, da Cirollalerrala e da 

P'u loniano. partecipano alla Divina l.ilurgia domenieale, ehiedono il saeramenio 
dclla conlessionc, spesso eereano consiglio e discernimenlo spirituale. Mollo 
■ iehiesia la direzione spirituale da varie comunila religiöse.

Nel scltemhre 2001 e stato approvato dalla Sede Aposlolica, il nuovo 
ypikön, dopo un complesso lavoro di riscrittura ehe ha eoinvolto tutta la 

uomunilä. lisso inlende non solo essere in linca eol ('( HO, ma sopratlulto potsi 
c°me uno strumenlo ealechctico per la ereseila spirituale dclla comunila stessa e 
Per una corretta impostazione dclla vita monasiiea alla quäle lormare le nuove 
voeazioni. IJno strumenlo di rinnovamento e pure la iwelio Diviiui settimanale, 
*enuta da un membro dclla eomunilii per la comunila monasiiea. e aperta anehe a 
uhiunquc voglia parleeipare.

II monaslero si apre eon strulture di ospitulitö adeguate ai tempi. a quanli, 
singoli o gruppi, vogliano entrare in eonlallo eon la sua Iradizione lilurgiea e 
spirituale e/o eereare momenti di piii intensa rillessione e preghiera. Si aeeolgono, 

Pertanto, gruppi parroeebiaii. movimenti eee. ehe ehiedono di potersi ritrovare nel 
monaslero stesso, anehe parleeipando alle lilurgie cd evenlualmenle, se uomini 

•smgoli, alla vita comunilaria.
Altraverso la creazione e il eontinuo aggiornamento di un sito internet 

(www.abbaz.iagreea.it) il monaslero si fa eonoscere nella sua storia e nel suo 

ntessaggio eome pure nelle proposle Ibrmative ehe esso intende ollrire.
■Si e instaurala una cordiale eollabora/ione eon le parroeehie di Cirollalerrala: 

uleuni monaci si reeano presso le parroeehie per eonlessare o per lenere corsi 
bibliei e di spiritualitä. Si eollabora alla rivisla himestrale dclla dioeesi di Frascati 
(Conitiniui Tuscohma) eon due pagine per ogni numero. Si lavora per il sempre 

P'u fcdcle ripristino dclla Iradizione lilurgiea specillea del monaslero secondo il 
I ypikön lilurgieo di San Bartolomeo, in oltemperan/a alle diretlive dell Islruzione 
‘lella Congregazione per le Chiese Orientali (19%).

http://www.abbaz.iagreea.it


///. Lo Status giuridico della Chiesa italo-albanese

l)ul 1944 al 1971, sceondo VAnnuario Pontificio, sotto “rito bizantino o 
coslaminopolitano" Irovianio anehc Ire circoscri/ioni presenti in Ilalia":

“Ilaliani Ilalia: Monaslem Hsarchico ili S. Maria di Grottaferrata 
Italo-Alhanesi - Ilalia: liparchie tli l.ungroe Piana degli Alhanesi”.

Con 1’ecli/ione dcl 1972 abhiamo12:

"llalo-Alhanesi: l'.parch. Lungro, Piana degli Alhanesi. Ahh. ,S. Maria di 
Grollaferrata”.

70

Probahilmcnle si Iralla di un errore di curia. Dal 1993 il Monastero di 
Grottaferrata viene laseiato con le dtic eparehie, ma non piit sotto la 
denomina/ione llalo-Albattesi, ma Cliicsa Italo-Albanese* l'\ Quesl’anno abhiamo 
inveee la denomina/ione1':

“Chiesa bi/anlina cattolica in Ilalia
liparchie Italo-Albanesi: Lungro, Piana degli Alhanesi
Ahh.: Sanla Maria tli Grollaferrata”.

Secondo il ean. 27 CCBO, per Chiesa sui iuris si intende una comunilä di 
fedcli eristiani eongiunla dal la gerarchia a norma dcl diritto ehe la suprema 
aulorila della Chiesa rieonosee eonie lale espressamente o tacitamenle. La Chiesa 
sui iuris che non e palriarcale, ne areivcscovile maggiore. ne metropolitana sui 
iuris, a norma del ean. 174 CCLO, c uffidata al Gerarea ehe la presiede a norma 
del diritto comtine e del diritto particolare slabililo dal Romano Ponlefice. Anehe 
se ha potere legislalivo, il Gerarea non puö stabilire alcuna norma del diritto 
parlieolare della Chiesa sui iuris, perche quesla normativa e riservala al Romano 
Ponlefiee. Gli atli che il diritto eomune riserva al Melropolita vengono esereitati 
da un Gerarea delegalo ilalia Seile Apostoliea.

Nel noslro easo, se vogliamo restare con VAnnuario Pontificio e considerare 
le Ire circoscri/ioni ecelesiasliehe eome un’uniea Chiesa sui iuris, la Chiesa italo- 
albanese e sui generis. eome al'fermava Hrogi, perche vi manea qualsiasi forma di 
preeeden/.a e di consegucrile coordinamentol\ da annoverare tra le ceterae

Annuario Pontificio 1944, 1026; Annuario Pontificio 1971, 1:110.
1 Annuario Pontificio 1972, 925,
13 Annuario Pontificio 1993. 11.16.
" Annuario Pontificio 2013, 11.19.
1 Cf. M. liROGI, I c Chicse sui iuris nel Codex Canonuni Hcclesiarutn Oricnlaliuni, in: K. 

BHARANIKtJI.ANliARA (cd.), 11 Diritto Canonico Orientale ncll’ordiiianicnto ccctcsialc, Cilta dcl 
Vaticano 1995,49-75 (p. 70).
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Ecclesiae sui iuris ili ilirillo spccialc, per certi versi previslo nclla clausula finale 
ilel can. 176 C'CHO. comc affermava /.uzek".

I.’attualc stalus giuridico c insoddislaccnte: Ic tre circuscrizioni sonu 
indipendenii c immediatamenle soggctlc alla Seile Aposlolica con Ire Gerarchi 
Icgitlimi, posti a eapo di eiaseuna di esse1'. Si polrebhe uddirillura aflermare ehe 
esse coslituiscono tre (’hiese sui iuris n almeno due: le due eparchie hanno storia e 
rito eumune. mentre 1’esarcal« ha una storia millenaria di eumunione con la 
Chiesa di Roma. Queste (’hiese sui iuris sono autonome in quanlo staecale Galla 
Chiesa latina e da ogni altra Chiesa sui iuris, tna ehe dipendono direllamenle dal 
Komano Pontefiee eil hanno in lui il custoile e garante ilello loro ledelta al proprio 
patrinionio ecclesiastieo. Le due eparchie sono espressione ili una storia comune. 
appartengono al medesimo rito. ma atlualmenie sono indipendenii I una dall altra 
e immcdialamenle soggctlc alla Seile Aposlolica. Ma puö dirsi la stessa cosa per il 
monaslero esarchico ili (irottalerrala? II monastero ha una doppia configurazione: 
il monaslero sui iuris e l’esarcalo. Non costiluiscc l'esarcato una distinta ( hicsa 
Sl‘i iuris con una propria storia e un proprio rito. il rito ilalo hi/antino o italo- 
greci>7 II patrinionio leologico. spirituale, diseiplinare e lilurgico dell esarealu 
diffcriscc da qucllo Gelle due eparchie italo-albanesi. La complcta comprensione 
del concclto giuridico ili una Ea lcsia sui iuris, chiaramcnte descritto nel can. 27 
^ ( KO. non puö prcscinderc dal suo palrimonio, eine dal concclto ili Ritus 
contenuto nel can. 2X CCK(),S.

Nclla cosiiiu/ionc aposlolica l’cn'ctustum Cryptaeferratae Cacnobiunt dcl 
26 sotlemhre 1937. con la quäle viene ercllo l'Ksareulo, Pio XI ricorda Io strello 
'ugame che da sempre uniscc la storia del Monaslero a quella della ( hicsa ili 
Koma, considcra le opere e Ic allivitä ivi sorte. decide di elevare il monaslero in 
Abba/imn nullius ilioeceseos. seit Monasterium Exarcliicum. dichiarandola nobis 
•’i San, tue Setli imnieiliale subiectun, eil altldandola Manuelas Basilianis ritus 
byzantini. L’Archimanilrila pro tempore della Congregazione d Italia dei Monaci 
Kasiliani e l'Ordinario o lisarca. Nclla Coslituz.ione non si rileva aleun elemento 
ehe autori/zi a considerare l’Ksarcalo in qualche relaz.ione esclusiva con I etnia 
italo-albanese. ma si menziona tra Ic opere del monastero il seminario minore 
Ualo-albanese che Henedetto XV alfiilö alla Congregazione Hasiliana d llalia1'. 
( °si pure, nclla coslituz.ione a|H>slolica ili crcz.ionc delPeparchia di Piana degli 
Albanesi del 26 otlobre 1937. Pio XI richiama espressamenle l’erezione

eparchia di Lungro. ma non dcll'esarcalo di (irottalerrala Non esisle aleun 
docunienlo pontillcio che ascrive il monaslero esarchico alla Chiesa ilalo-
albancsc. * 11

1,11 /.U/liK. llntlcrsliiniling the Hastern Cixle (Kanonika K). Koma l«W7.261:264-2(>5.
11 Per V. I'AKI.AK). la Chiesa italo-albanese. pur cosiiniita da due eparchie e ili un abha/ia 

esarehiea. non e sui iuris. V. PARI .ATI). I e C liiese il (»rienlc lra storia e ilirillo. Saegi. Torino 2003. .'5.
'“er. I). SAI.ACIIAS. in: I’. V. PIN IX) (eil.). Corpus Iuris Canonici II Commcnto al Codice ilei 

< an""1 «teile Chiese Orientali. Cillädel Valieano 2001.38.
" Cf. AAS 30(1 ‘>38) 183-186.
®cr. AAS 30(1938) 213-216.
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C'c chi giuslifiea la prcsunla apparlcncn/.a deM’esarcalo alla Cliicsa ilalo- 
alhanese nel falto ehe la maggioranza ilei monaci appartiene alle eine eparchie21. 

Ma c'e da chiedersi: queslo ha una rilevan/.a giuridica? H sc in un l’uluro 
rdemenlo ilalo-alhanese venisse ad esaurirsi sen/a possihililä di rieambio e nel 
conlempo un allro gruppo elnieo divenisse prevalenle, sarehhe queslo un molivo 
giuridieamente suffieienle per aserivere l'Hsarealo di Grollaferrala alla Chiesa del 
gruppo etnieo, o aneora hisogna immaginare una forma di monachesimo bizanlino 
pluririluale e dunque plurieeelessiale2'? II monaslero ha sempre ammesso Ira i 

suoi memhri non solo i greeo-bi/.anlini, ma anehe latini, ueraini, romeni, italo- 
alhanesi, siro-malabaresi.

il monaslero di Grollaferrata, in quanlo esareato, si eonligura giuridieamenle 
eome Chiesa sni iuris dislinla dalla Chiesa ilalo-alhanese, eome deposilaria da un 
millennio di quel “palrimonio lilurgieo, leologieo, spirituale e diseiplinare, dislinlo 
per eultura e cireoslanze sloriehe di popoli”, eon il quäle esprime in modo proprio 
la vila di lede (ean. 28 §1 CCHO).

IV. IIII Sinodo Inlereparehiale

Per la prima volla le Ire Cireoseri/.ioni eeelesiasliehe hizantine in llalia. pur 
avendo dielro di se una seeolare vicenda, si ineonlravano in un Sinodo eomune a 
Grollaferrala dal 13 al 16 oiiobie 1940 ’.

II eard. Lavilrano, areiveseovo di Palermo e ordinario di Piana dei Greei, nel 
diseorso di aperiura del Sinodo, ebbe a dire:

"Aeeogliendo i voli manifeslati in pubblieo e in privato dal elero delle noslre 
eparehie, desiderose di raggiungere, nei Iimili del possibile l'uniformila della 
diseiplina e del rilo nei noslri paesi separali lerrilorialmentc dal mare e 
moralmenle da usi e eoslumanze seeolari, i vostri Paslori, incoraggiali in 
queslo anehe dal defunlo Poniefiee Pio XI, di s.m.. searlando la primiliva 
idea di sinodi dioeesani, slimarono piü opporluno raeeogliersi in un sinodo 
inlereparehiale e deeisero di eonvoearlo in queslo monaslero esarehieo ehe, 
eonservando eon le Iradizioni i piii aulorevoli documenli della Lilurgia, 12 * * *

H. F. FOKTINO, Chiesa llalo-Albanese. in: Di/.ionario del Movimento Hcumenico, liologna 
1993, 168-171 (p. 168): "In reallii sono due le eparchie ehe propriamente cosliluiscono la Chiesa ilalo- 
alhanese. avendo il monaslero di Grollaferrala una sloria propria, in quarilo fondalo nel secolo X da s. 
Nilo di Kossano, e quindi prima della venula degli albanesi in llalia (sccolo XV). Neiratlualc läse 
tuttavia in eui, ira l'allro, il monaslero trat le sue vocazioni dalle eomuniiä ilalo-albancsi e rende il suo 
servi/.io spirituale a queslo eoiminilä, anehe il monaslero di Grollaferrala viene ineluso nella reallii 
slorica e spirituale della Chiesa ilalo-alhanese".

12 Cf. RARIiNTI, II monaslero esarehieo di Grollaferrata, 642-643.
Cf. K. F. FORTINO, II primo Sinodo Inlereparehiale di Grollaferrala, in: CÖNGRI .GA/IONF

l’liR l,li ClllliSli ORIIiNTALl (ed.). Ins iieelcsiarmn vehieulum caritalis, Cillä del Valicano 2004,
713-723.
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offriva l'aiulo piü el'ficace per rilrovarc la pure//a ilel rito conscrvaia nel
Typicon"’

I.c delibera/ioni del Sinoclo Inrono pubblicatc solio forma di Coslitu/ioni eil 
enlrarono in vigore il 13 giugno 1943 Con la promulga/.ione del (’C'HO le 
delibera/ioni del Sinodo sono abrogale e oeeorre provvedere ad un nuovo dirillo 

Partieolare.
II Sinodo Inlereparchiale, per quanlo esca dalla cerehia di una eparchia. non 

Pi'” assumere l'importan/a ili un Coneilio provinciale (assemblea dei Vescovi 
della provincia ecclcsias(ica), pcrche i Gerarchi che l'banno convocato con 
I auiori/./.a/ionc del Romano Pontefice. non cosliluiscono una Provincia 

eeclesiaslica o Mclropolia. Usccndo per«» dai limili di una eparchia cd essendo 
s,a,° eonvocalo con pari aulorila dai Gerarchi che Io presiedono con uguale poiere 
•egislaiivo. e naturale ehe la sua importan/a e maggiore di quella di una semplice 
Assemblea eparchiale.

L'Assemblea eparchiale ha caraltcre prevalenlcmcnlc eparchiale e alle 
Persone convocale non conferisce aleun poiere legislativ«» che resta riservato al 
Vescovo; nia da solo dirillo di esporre voli e desiderala. manil'csiare il proprio 

Purere sulle «lecisioni che saranno prese cd esprimere la propria accetiazione delle 
( »slilu/.ioni Sinodali quando vengono pubblicate.

*• ^-oinmissione Inlereparchiale Anlepreparaloria

1. a convocazione del II Sinodo Inlereparchiale e slala aulori/./ala dal 
Koniano Ponielice Giovanni Paolo II nel 1996. ma il suo assenso risalc al 27 
f?ingiio 1994 (prolocollo n. 76/94). I Ire Gerarchi delle circoscri/ioni ecclesiasliche 

"’leressale lianno eosliluilo nello slesso anno 1996 una Conimissione 
Inlereparchiale Anlepreparaloria che ha individual«» (1996-2000) le lemalichc da 

s>u«liare per il Sinodo, inlegrala con prop«*sle dei Gerarchi. Alla conclusione dei 
Slu" lavori. i Gerarchi lianno approvalo le seguenli Icmaliche. alTnlale ad 
ullreilanie C’onimissioni di sluilio:

I- lilurgia;

2. dirillo canonico: e compilo del II Sinodo Inlereparchiale aggiornarc la 
legisla/.ione canonica del precedenle Sinodo, lenendo presente la diversa 
fisionomia ecclesiale (eparchie c nionasiero) «teile Ire circoscri/ioni 
inlercssale; si individuano le esigenze reali e quelle norme e Iradi/ioni 
delle Ohiese ilalo-albanese e ilalo-greche che vanno conservale, pur 
adaiialc alla nwns del CCHO; i canoni “aperii" che richicdono una

' llollollino tlella Bailiu (Ireca ili Cirollalcrrala 12, an. 1-2(110) (1941) 6.
5 Per qualclie osserva/jone sulle eiislilu/iuni relative al cullo «livino. vedi I '. I lORTINO. II 

s,niKlo imereparehialc ili < irolialerrala e la Cliiesa l>i/anlina in llalia (Sliulia Anseliniana 110). Roma 
<WT 119-HO.
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precisazione ncl dirillo particolarc (cann. 40. 329, 401-404. 617-620, 625, 
783. 902-908);

3. cateehcsi;

4. ecumcnismo c dialogo inler-religioso:

5. formazione dcl clcro c alla vila consacrala;

6. rapporli intor-riluali: la prcscn/a nell’cparchia di Piana degli Albancsi di 
parrocchic c fedeli di rito rotnano, affidaia alla cura pasioralc del 
Vescovo di rilo bizanlino, i gruppi lamiliari inisti e la conlinuitä 
terriiorialc con parrocchic c diocesi laline, sia in Calabria ehe a 
Grottal'errala. sono allrclianic silua/ioni che richicdono l’inlervenlo dcl 
Sinodo con orientamcnli atli a favorirc la convivcnza e la comunionc; 
l'anlcprcparaloria, dopo un csamc della siiuazionc. rileva ehe non sempre 
sono slali alluali quei mezzi ehe il dirillo prevede in simili situazioni; 
lemi da sviluppare: aspclii e critcri paslorali per giungerc alla soluzione 
dei problcmi ancora aperli. promozionc dcllo spirito di comunionc tra le 
Chiese di diversa iradizione;

7. ricvangelizzazionc e missionc.

2. Dccrcto d’indizionc

Con decrclo congiunlo daialo 15 agosio 2001, i Ire Gerarchi delle 
circoscrizioni inlercssalc hanno indetto il II Sinodo Inlcreparchiale di 
Grollaferrala , dopo ormai piü di sessant’anni dal primo celebralo ncl 1940.

L'allualc Sinodo vuole cssere una risposla alle solleciludini del Concilio 
Valicano II che vuole che "rimangano salve cd inlegre le tradi/ioni di ogni 
Chiesa” (OH 2) e che “qualora, per circosianze di tempo o di persone, Ibssero 
indcbiiamenle venuli meno ad esse, procurino di rilornare alle avite iradizioni” 
(OB 6).

Inollrc, il Codier dei Cunoni delle Chiese Orienlali, ncl prcsenlarc il diritto 
comunc a lulle le Chiese orienlali callolichc. richicde anche che ognuna di esse 
siabilisca il proprio dirillo particolarc Ibrmulandolo in accordo sia con i principi 
del Codice slesso sia con le legitlime iradizioni delle Chiese particolari: cio rende 
necessario un aggiornamenlo della legislazione slabilila a suo lempo dal I Sinodo. 
A lullo ciö si aggiunge, da parle della Congregazione per le Chiese Orienlali, la 
pubblicazione della l.slruzione per l'applicazione delle prescrizioni lilurgiche del 
Codice dei Cunoni delle Chiese Orienlali (1996) che inlende, con forza giuridica e 
opportunitä pasioralc e spirituale, promuovere un ritorno, graduale ma dcciso, 
aH’aulentica Iradizione delle singole Chiese orienlali callolichc per quanio 
concemc le celebrazioni lilurgiche nei loro vari aspelti.

3,1 Cf. Decrelo d'indizionc. in: Ijijme Nolizie 13 (2001/3) 1-3.
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Ncl dccrcto, i Gcrarchi indicano i parlecipanli al Sinodo: i Prolosincelli e gli 
Lconomi eparchiali, i Kcllori dci scminari, i Prolopresbilcri, i Parroci c i Vicari 

parrocchiali, i mcmbri dci Consigii prcsbilcrali eparchiali. i mcmbri dclla Sinassi 
nionaslica, i Diaconi c i Lcilori, i Seminaristi dci scminari maggiori, una 
rapprcscnlanza dcllc Religiöse opcranli iielle Ire circoscrizioni. allri da essi 
invilati. Inoltrc, i fedeli laici clcüi dai Consigii pasiorali eparchiali. in numero ehe 
'»in superi il (er/,o del lolale dci convocati. II decrelo dice ehe saranno invilati 
anehe allri mcmbri parlecipanli rilenuli idonei e ulili per i lavori assembleari, e 
questo da allre Chiese orientali siti iuris, dalla Chiesa latina e dalle Chiese 
oriodosse.

I ulli i eonvoeali e invilati hanno solo volo eonsullivo. Le eonelusioni del 
Sinodo saranno presenlate alla Sede Aposloliea per l’approva/.ionc e saranno 

promulgale dai Gcrarchi delle Ire circoscrizioni e da quel momenlo avranno 
vigore.

II lema del Sinodo e “Comunione cd annuneio dell’Fivangelo" e Io scopo e 
Iradurre in orientamenii pasiorali adeguali l'annuncio dclla Parola di Dio, 
reeuperare una ecelesiologia, sulla linea dell'insegnamenlo del Coneilio Valicano 
II. per poier alluare la comunione, vivendo Io specifico dclla Iradi/.ione spirituale 
bi/.aniina. II tema viene sviluppalo nei segnend sehend:

I prologo: conlesto leologico e paslorale:

2. la Sacra Scriiiura nella Chiesa locale;

5. ealechesi e mislagogia;

4. lilurgia;

5. forma/.ione del elero e dei mcmbri di Istiluli di vita consacrata;

6. dirilio eanonico;

7. rapporii inlerriluali;

S. ecumenisino e dialogo inlcr-religioso;

d. rievangelizzazione;

10. missione;

11. epilogo: “Chiamali ad essere sanli" (Rom 1,7).

2. Commissioni Inlereparchiali di Studio

II 29 ollobre 2001, i Gcrarchi hanno cosliluilo la Commissione Cenlrale di 
Coordinamenlo (CCC) e seile Commissioni Inlereparchiali di Studio per i seile 

lemi scelli per il II Sinodo lnlereparchiale. La CCC ha preparalo il Regolamento 
delle Commissioni ehe e slalo approvalo dai Gcrarchi. Vediamo solo alcuni 
^lernend.



l’er gli ulli collegiali dolle Commissioni, eompresa la CCC,

“ha l'orza di dirillo ein ehe, presenie la parle maggiore di eoloro ehe devono 
essere eonvoeali, e piaeiulo alla parle ussolulamenle maggiore di eoloro ehe 
sono presenli; se inveee i voli sono slali uguali, il presidenle dirima la parilä 
eol suo volo” (CCHO, ean. 924, I ').

Qualsiasi proposla deve essere Calla in consonanza con il Magistern della 
Chiesa, eon la iradi/ione hi/anlina (leologiea, spirituale, diseiplinaro, liturgiea) e 
pairistiea, e, per quanlo riguarda le parroeehie di rito lalino, eon la Iradizione 
romana. Deve lenere presenie i seguenii prineipi: manlenere inlegre le tradizioni 
della Chiesa hi/anlina (OH 2), rilornare alle avile Iradizioni qualora indebilamenle 
si fosse venulo mono ad esse (OH 6), evenluali innova/ioni siano falle seeondo un 
organieo progresso (OH 6). ogni proposla dovrä lenere eonto dolle esigen/.e alluali 
e dolle prospellive lulure delle Ire circoserizioni bizanline in lialia.

Ncl 2002 la CCC e le seile Commissioni hanno lavorato sui rispeltivi lemi; il 
2 febhraio 2003 i Gerarehi hanno indetto le eonsultazioni delle Comunila local i; i 
vari enii hanno esaminalo i tesli e presenialo le loro osservazioni eniro il niese di 
setlembre 2003. Nei primi sei mosi del 2004, eon l'aiulo di esperli, la CCC ha dato 
agli schemi la forma neeessaria per la loro presenlazione alla diseussione sinodale. 
Nel niese di luglio 2004 la CCC li ha presenlali ai Gerarehi ehe li hanno esaminali 
perche fossero solloposli alla diseussione sinodale.

La CCC ha pubblicalo un opuscolo per inlbrmare e coinvolgere le Comunila 
loeali e i singoli l'edeli delle Ire eireoserizioni ecclesiasliehe bizanline in lialia 
nella prepara/.ionc del II Sinodo Inlereparehiale. II dossier eontiene: 1. II Decreto 
d'indizione del Sinodo; 2. Le proposle della Commissione antepreparaloria; 3. La 
composizione della CCC e delle seile Commissioni di Studio; 4. II Regolamenlo 
per il lavoro delle Commissioni; 5. II programma tli lavoro per la preparazione del 
Sinodo; 6. Un appello alle Comunila e ai singoli l'edeli. Circa quesl’ultimo 
eapilolo. riporiiamo il queslionario su “Dirillo Canonico” e “Rapporii interriluali”.
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“II dirillo eanonieo aiula a vivere nell'ordine e nella eomunione:

a) Avverti dei easi in eui il dirillo vigcnle non eorrisponda ai bisogni?

b) Ci sono degli aspelli ehe vorresii regolali da nuove norme di applieazione 
del dirillo vigenle?”

"Le nosire Circoserizioni vivono a eonlallo eon le diocesi latine; neM'eparehia di 
Piana eonvivono nella stessa giurisdizione parroeehie bizanline e laline. Avrcsii 
qualehe problema parlieolare da suggerire al Sinodo:

a) sotto forma di problema?

b) sollt) forma tli soluzione da tlare?"
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Si sono avule Ire sessioni sinodali tcnulcsi nella Basilica di Santa Maria di 
Grottaferrala: I Scssionc dal 17 al 22 ollohrc 2004; II Sessionc dal 15 al IS 
novemhrc 2(K»4; III Scssionc dal 10 al 14 gennaio 2(X)5. La cclebra/ione dcl II 
Sinodo Inlcrcparchialc ha avulo luogo in concomilan/a con i festeggiamenli dcl 
■nillcnnio (1004-2004) di fondazione dcl nionaslcro di Santa Maria di 
Grottaferrala per opera di San Ni Io di Rossano.

L'll gennaio 2005 i membri dcl Sinodo, prcscnlali dal Prefetto dclla 
C’ongrega/ione per Ic Chiesc Oricnlali, sono siali riccvuli in udienza dal Papa 
Giovanni Paolo II; mcnlre il 14 gennaio 2005 i Ire Gcrarehi inlercssali hanno 
dichiaraloconcluso il II Sinodo Inlcrcparchialc.

La CCC in duc sessioni ncl niese di luglio 2(X>5 ha rilelto gli schcmi. all» 
scopo di valuiarc l'esatlezza dcl modo in cui gli cmcndamcnli volali crano siali 
inirodoiii, per slahilirc il icslo da prcscniare ai Gcrarehi comc risullalo dclla 
consullazionc sinodalc. La scgrcleria cseculiva sulla scoria dcllc proposie degli 
uspcrli c dcllc dccisioni dclla CCC, ha messt) a punlo il icslo finale.

Dopt) la recognitio dclla Congregazionc per Ic Chiesc Oricnlali in dala 10 
maggio 2010. vi e slato il dccrelo di promulgaz.ione da parle dei Ire Gcrarehi 
inlercssali in data S setiembre 2010, ehe fissa l'cniraia in vigore degli 
Orient,mwnti Paxtorali e dcllc Norme Canoniche deIII Sinodo Interepnnhiale al 
17 oitohre 2010.

4. Diriito Canonico Particolare

La Commissionc “Dirillo Canonico Particolare' ha clahoralo un icslo ehe si 
limiia a formularc un dirillo particolare per Ic Ire circoscrizioni ecclesiaslichc in 
rilerimcnlo a quei Titoli dcl CCHO ehe richiedono l'cmanazione di un dirillo 
particolare. indipendentemente dalla configurazionc giuridica dcllc Ire 
circoscrizioni ecclesiaslichc. Per il resio si osserva il dirillo comune per lulle Ic 
Chiesc oricnlali catloliche. cioe il CCHO. Mi soffermerd solo sulle norme ehe 
hanno, dal mio punlo di visia. un inlercsse maggiorc.

La prima osservazione e tli natura lecnica. Infatli, lt) ius pariiailare lüclesite 
xui iuris anelie nelle Chiesc minori dovrehhe essere promulgato dall'unico Capo 
dclla Chicsa inlcressala (cfr. can. 176 CCHO). Pinche nella Chiesa italo-albancsc 
non sara risolio il problema dclla riorganizzazionc gerarchica dcllc Ire 
circoscrizioni menzionalc, non c chiaro quäle dei Ire Gcrarehi sia il Capo. In 
niancanza tli tale chiarczza sorge la scgucnle domanda: poiehe la promulgaz.ione e 
iivvenula in maniera eongiunla da parle dei Ire Gcrarehi. in base a quäle tilolo tale 
normativa sara veramenle superiore. e pereiö irrevoeabile cd immodillcabilcV

11 icslo c composto da 80 articoli. Si parle con il dirillo di lutti i fedeli 
crisiiani di csercilare il cullo divino sccondt) le prescrizioni dclla propria Chiesa 
xui iuris (cfr. can. 17 CCHO) e a lale scopo, salvo reslando il Typikon lilurgict» dcl 
nionaslcro di Grottaferrala c Ic prescrizioni lilurgiche dclla Chicsa laiina. si deve 
coniporre un Dircllorio Lilurgict) comune alle Ire cireoserizioni ecclesiasliehe, 
approvato dalla Scde Aposlolica. secondo le indicazioni deW'lstruzione (n. 6) dclla 
Congrcgazionc per le Chiesc Oricnlali.
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Cili arlicoli 461-481 legiferano sui Vescovi c sullc cparchic (efr. Tilolo VII 
CCKO). Rispondcndo al can. 199 § 2 CCHO che sollecita il Vcseovo cparchiale a 
curare che nella propria ehiesa ealtedrale si eelebri almeno una parte delle lodi 
divinc anche ogni giorno. secondo le legittime consuctudini della propria Chiesa 
sui iuris, ciime pure ehe in ogni parroechia si cclebrino le lodi divine per quanlo 
possibile nei giorni di domcnica e nelle fesle e inollre nelle principali solennitä e 
nelle loro vigilie, l’art. 463 slahilisce:

“§ 1. Nella ehiesa caliedrale delle eparchie si eelebri il Vespro ogni scra; il 
MaUutino lulle le Domeniehe e nelle fesle principali. 8 2. Nelle parrocchie si 
eelebri il Vespro ogni sabato e nella vigilia delle lesle e delle principali 
solennilä, coine pure il Maltulino la domcnica, nelle feste e nelle principali 
solennilä. 8 3. Nelle parrocchie lalinc dcIPeparchia di Piana degli Albanesi si 
osservino le disposi/ioni e le consuctudini liturgiche della Chiesa lalina”.

11 can. 230 CCHO parla di giusta remunerazione per l'Amministralore 
cparchiale e di emolumenli al luluro Vescovo cparchiale da siabilirsi con legge di 
diritlo parlieolare o dal la legiliima eonsueludine. II dirillo partieolare laee, 
probabilnienle perche si provvede diversamenle. (rainile il diritlo partieolare 
cparchiale.

AIPAssemblea cparchiale (efr. can. 238 CCHO), Pari. 465 stabiliscc che 
sono lenuti ad essere presenti: il Prolosincello e PKconomo cparchiale: i 
Consuliori eparehiali; il Rellore del Seminario maggiore; i Prolopresbiteri, i 
Parroci e i Vicari parroechiali; i mernbri del Consiglio presbilerale cparchiale; i 
Diaconi e i Lellori: i seminarisli maggiori dell’Hparchia; lulle le Religiöse 
apparlenenli alla Chiesa cparchiale: i ledeli laiei che saranno elelli dal Consiglio 
paslorale cparchiale che non superino il ler/.o del totale dei convocali; aliri invilali 
dal Vescovo cparchiale. II can. 242 CCHO stabiliscc:

"II Vescovo cparchiale comunichi all’aulorilä determinata dal diritlo 
partieolare della Chiesa sui iuris il teslo di leggi. dichiarazioni e decreli che 
sono slati emanati nell'asseniblea cparchiale".

Questa autoritä, secondo l’art. 466 8 2. c la Sede Aposlolica, nia aggiunge 
che oecorre il consenso di essa. K da lenere presente che nell’Assemblea 
cparchiale, unico legislatore c il Vescovo cparchiale, senza consenso della Sede 
Aposlolica.

II Prolosincello e i Sincelli delle eparchie possono essere sacerdoli eelihi o 
coniugali (efr. art. 467; can. 247 8 2 CCHO). l.’cconomo cparchiale e nominato 
per cinque anni, rinnovabili solo per un altro mandato a giudizio del Vescovo 
eparchiale (efr. art. 469; can. 262 8 2 CCHO). Per la composizione e il 
funz.ionamcnlo del Consiglio presbilerale, Part. 471 rinvia al diritlo eomune e agli 
slatuli propri, ment re nel can. 266 CCHO vi e esplieito rinvio al diritlo partieolare 
della Chiesa sui iuris. L’ufficio di Protopresbilero puö essere slabilmenle 
congiunto con l’ufficio di parroco di una determinata parroechia (efr. art. 473 8 I;



can. 277 CC’KO). Circa 1c sue polestä c facollä. olirc a quelle slabilite dal CCHO. 
I’art. 473 § 2 slahilisce ehe ha anche la l'aeolla speeiale di assolvcre i casi riservali 
al Vescovo eparehialc nell'ainbiU) del disirello aflldalogli; inolire, c memhro del 
Consiglio pastorale eparehialc (clr. art. 473 § 3).

Per la nomina del parroco a (enipo dcterminalo. si osservano le norme della 
CHI (clV- Delibera n. 17 del 6 seUcmhre 1984). seeondo le quali la nomina del 
parroco puö avere la durata di nove anni (clr. art. 476: ean. 284 S 3. 4' CCHO). II 
diritto partieolare permelle l'alTidamento della parroechiu in solid um (clr. art. 
477), ma nulla c dello sui dirilli e doveri del moderatore, eome richiesto dal ean. 
287 § 2 CCHO ehe rinvia al diritto partieolare della Chiesa sui iuris. Spelta al 
Vescovo eparehialc curare la cosliluzionc in ogni parroeehia del Consiglio 
Pastorale; quanto alle modalitä e funzioni si osservano gli staluti propri approvati 
dal Vescovo eparehialc. II Consiglio per gli affari economici c eosliluito dal 
parroco e i membri reslano in eariea per tre anni, rinnovabili una sola volla 
consceuliva (clr. art. 480 § 2: ean. 295 CCHO). Nulla e dello sui dirilli e doveri del 
vicario parroeehiale. probabilmente rinviando al diritto partieolare eparehialc.

Oli arlicoli 482-499 trattano dei ehieriei. Prima di lutto, per mez/o 
dell'ordinazione diaeonale si e ascritti eome ehieriei ad una eparchia o al 
nionastero esarehieo di (irottalerrala. Mentre. per quanto riguarda i ehieriei 
minori, si rinvia alle disposi/ioni del Vescovo eparehialc e ai libri lilurgiei. Nulla 
e dello stille opere per promuoverc le voeazioni, eome richiesto dal ean. 329 § 2 
C('H(). probabilmente rinviando al diritto partieolare eparehialc.

L'art. 485 § I slahilisce ehe si manlenga Pislituzione del Seminario 
intereparehiale ininorc di Grollaferrala. mentre il seminario maggiore resta il 
Ponlinteio Collegio (ircco di Koma (cfr. art. 485 § 2). ma e opportuno ehe, 
Parallelamente ai eorsi universilari. si seguano anche corsi integrativi interni di 
•eologia orientale, di patristica e ili liturgia e musica bizantina (elr. art. 485 S 3). 
Spelta ai responsahili dei seminari minore e maggiore organi/./are per i Seminaristi 
c’sperienzc pastorali speeialmente nella eura degli ilalo-albancsi ehe vivono nella 
cilla di Koma (elr. an. 485 ij 4). II ean. 365 § 2 CCHO slahilisce:

“Sc Io comporla il diritto partieolare di una Chiesa sui iuris, per il leeilo 
passaggio alleparehia di un'altra Chiesa sui iuris si richiede anche ehe il 
Vescovo eparehialc. ehe dimelte il ehierieo. oltenga il eonsenso dell auloritä 
delerminata dallo slesso diritto partieolare".

L'art. 489 delermina ehe per il leeilo passaggio di un ehierieo all eparehia di 
un'altra Chiesa sui iuris, inclusa la Chiesa latina. si richiede ehe il Vescovo 
eparehialc ehe dimelte un ehierieo oltenga il eonsenso della Seile Apostolica.

Per quanto riguarda i dirilli e i doveri dei ehieriei, ne ricordiamo solo aleuni. 
I ehieriei devono parteeipare ai riliri spirituali seeondo le preserizioni del diritto 
Proprio (elr. ean. 369 § 2 CCHO) e l'art. 49» rinvia alle disposi/ioni del Vescovo 
uparchiale. La slessa cosa per stabilire i me/.zi opportuni da usarc per il deeoro
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della caslilä (cfr. can. 374 CCBO), anchc sc Hart. 401 siahiliscc che il Vescovo 
cparchialc anchc con l’ausilio di cspcrli deve porrc parlicolarc allenzionc alla 
forma/.ionc affettiva c integrale dei suoi chierici, celihi e coniugali.

II can. 377 CCHO ohbliga tutti i chierici alla celebrazione delle lodi divine 
seeondo il diritto parlicolarc della propria (’hiesa sui Unis. L’arl. 402 jj I siahiliscc 
ehe lulti i chierici sono lenuli in coscicnza a celebrarc l'Ufficio divino seeondo le 
proprie possibilitä. Nel §2 si iratta dei chierici latini e si riporla la loro normaliva.

I chierici per allontanarsi daH’eparchia per piü di Ire sellimane conscculive 
devono avere la liecn/a dei Vescovo cparchialc (cfr. arl. 406). I’er quanlo riguarda 
la loggia dell’abiio dei chierici, si deve osservare la norma della CHI (Delibera n. 
12, 23 dicemhre 1083), seeondo la quäle, salve le prcscrizioni per le celebrazioni 
lilurgiche, il clero deve indossare Habito talarc o il clcrgyman. Si raccomanda ai 
sacerdoli orientali di indossare 1'abiio talarc proprio (cfr. art. 407). Quanlo al 
dirillo dei chierici e della loro famiglia, se sono sposati, a una convenicnle 
previden/.a e sicurezza sociale cd assislcnza sanitaria, c il loro obbligo di 
contribuirc in quota parle, vanno osservale le norme della CHI (cfr. art. 408). I 
chierici hanno diritto a trenta giorni di ferie annuali (cfr. art. 400).

I’er i laici, Hart. 500 siahiliscc che ilove, per circoslanze loeali durevoli. c 
diflleile assicurare un continuo cd efficacc servizio pastorale da parle dei 
sacerdoli, i! Vescovo cparchialc puö affidare a laici opportunamente preparali e di 
vita cscmplare alctini incarichi o lun/ioni ehe non richiedono l’ordine sacro, come 
la conduzionc della recita di alcunc parti delle lodi divine. In circoslanze 
straordinaric, sopratlutlo per supplire alla scarsilä di ministri sacri, il mandato di 
predicarc, anchc in ehiesa, puö essere dato dal Vescovo cparchialc anchc agli altri 
fcdcli. chierici minori e laici, esclusa l'omelia.

Per gli istiluti secolari. le allrc forme di vita consacrala e le societä di vita 
apostolica, non vi sono norme di diritto parlicolarc, ad cceezione dell'art. 501 ehe 
riserva l'approvazione degli slaluti delle societä di vita apostolica al Vescovo 
cparchialc.

II can. 587 § 3 CCHO siahiliscc che spetta al diritto parlicolarc emanare le 
norme con cui vielte ordinato il ealecumenato; Hart. 504. invcce, rinvia al Vescovo 
cparchialc, ma Hart. 208 dice che la durata e la modalitä, “per gli adulti e i 
bambini. saranno determinate dagli Ordinari mediantc un’apposita istruzionc". 
Inoltre, Hart. 209 aggiunge:

"Gli adulti che chiedono i sacramenti dell’lniziazione crisliana vi siano 
ammessi solo dopo aver espletato il periodo di ealecumenato”; inenlre l'arl. 
210: "I bambini saranno ammessi alla celebrazione dei sacramenti 
deirini/ia/.ionc crisliana dopo la prepara/.ione dei genitori e dei padrini”.
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L'art. 507 rispondc alle richiesle dei cann. 621-622 CCliC). Compele ai (re 
Cerarchi. eniro i conlini del lerrilorio dcllc (re cireoscri/ioni ccclcsiastiche, 
cmanare dcllc norme suiristru/.ionc catechislica da riunirc ordinaiamenle in un 
direllorio eatcchislico. osservando quanlo e slalo stabililo dalla suprema aulorila 
dclla Cliiesa. In queslo direllorio si deve lenere conto dell indole speciale dcllc 
Chiesc orienlali, in modo che neH’inscgnanienlo dclla calechcsi risplendano 
l'imporlanza dclla llihhia c dclla lilurgia e le proprie Iradi/ioni nella palrologia, 
ncll'agiografia e nella slcssa iconografia. Per i ledeli crisliani dcllc parrocchic 
laiinc dcH'eparehia di Piana degli Alhancsi si adoperano i caleehismi dclla CHI. H 
conipiio dei Ire Gerarchi, curare che i caleehismi siano adallali ai vari gruppi ili 
ledeli crisliani c siano provvisli anchc di sussidi c slrumenli, e ehe inollrc siano 
promossc varic inizialive caiechislichc in acconlo Ira Ion). Vi deve esserc una 
commissionc catechislica comunc. La commissiono catechislica deve avere a sua 
disposizionc anchc un ceniro eatcchislico, ehe ha il conipiio di esserc di aiulo alle 
circoscrizioni ecclcsiasliche per organizzarc inizialive caiechislichc in modo 
eoordinalo e piü cITicacc e inollrc per servire alla formazione, anchc pcrmanenlc, 
dei calechisli (clr. ari. 126).

II diriiio parlicolare lacc sull'iiso dclla radio. dcl einema. dclla televisione e 
‘•i slrumenli simili (clr. can. 653 CCHO). nonclic sui dirilti d'aulorc (clr. can. 666 
S3CCHO).

La parle piü corposa riguarda il cullo divino e i sacramenli: 28 arlicoli, dal 
508 al 535. II diriiio parlicolare rihadisce le prescri/.ioni conlenule nel C ( l'.O, cosi 
eonie opporiunamenie spiegale duWIslruzione per l'applicazione delle prescri/.ioni 
'•turgichc dcl Io slcsso CCHO. Norma l'ondamenlale e che i sacramenli delliniziazione 
crisiiana devono esserc amminislrali congiuniamenie, pcrche I ini/iazione e 
eclehrazione unilaria e invisibile dell ingresso alla vila in ( risio. nella comunilä 
ehe vive in lui. Quando la crismazione eol sanlo myron. per gravi c legiilimi 
itiolivi, si eclehra separalamenic dal hattesimo, I an. 216 allerma che Io si laccia 
duranie la Divina Lilurgia. dopo il canto del Kontukion e prima del Trisaxliion". 
(’olui ehe c slalo ballcz/alo e cresimalo c ammesso all Hucarislia, "nella Divina 
Lilurgia ehe immedialamente segue la celebrazione del Hallesimo, o nella prima 
'durgia che segue il giorno del Hallesimo, oppurc alla C’omunione eon i Doni 
presanlilicali" (arl. 218). II neolila puo riccvcrc la comunione ogni volta che 
panceipa alla Divina Lilurgia o alla comunione con i Doni presanlilicali (elr. arl. 
219).

II hallesimo per i ledeli orienlali deve esserc celebralo per immersione, 
forma che indica in maniera espressiva l’essere sepolli e il risorgere eon Crislo, e 
•a fede irinilaria. Per i ledeli lalini dcH'eparehia di Piana degli Albanesi ei si 
auienc alle disposizioni dclla CHI (Delibera n. 29. Koma. 18 aprile 1985: di 
preferenza per infusione; e consenlilo il rilo per immersione solo con 
l'auioriz/azione del Vcscovo diocesano). Se il hallesimo e slalo celebralo da un 
winisiro di un allra Cliiesa sui iuris, inelusa la C hiesa laiina. il ballcz/alo c 
aseriiio alla Cliiesa sui iuris a norma dei cann. 29-30 CCHO (clr. arl. 511).
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Nell'art. 211 si auspica ehe nella chicsa eattedrale, i saeranienti delFini/ia/ione 
erisiiana vengano amminislrali nella vigilia di Pasqua, nienlre, seeondo Pari. 212. 
non e permessa la eelebrazione duranie la Grande c Sania Quaresima, salvo il caso 
di vera neeessilä. Inolirc. Part. 213 stabilisec:

“L’aequa per il Battesimo e Polio per le unzioni pre-ballesimali vengono 
benedeui duranie la eelebrazione del saeramento. AI lermine del rilo Folio 
inutilizzalo viene versalo nella lampada perenne delFallare”.

Inline, Pari. 214 riprende quanto dello sulla immersione. I presbileri orieniali 
ehe per un legittimo lilolo amminisirano la erisma/ione del sanlo myron ai fedeli 
lalini useranno la loro facollä eon grande diserezione e eon la lieenza 
dell’Ordinario dei fedeli (efr. Isiruzione, n. 50); i fedeli lalini avranno 
possibiImente eome padrino Io slesso del batlesiino. II llglio ehe non ha aneora 
eompiulo il quallordieesinio anno di elä, di genilori orieniali o di solo padre 
orientale o di sola madre orientale, eon volonta eoneorde dei genilori aseritto alla 
Chiesa della madre, pur avendo rieevuto il battesimo seeondo le prescrizioni 
lilurgiehe della Chiesa latina. appartiene alla Chiesa orientale e deve rieevere 
quanlo prima la erisma/ione del sanlo myron prima di essere ammess« alla Divina 
Huearislia (efr. art. 513 § 5).

Per signifieare la strelta unitä dei Ire saeranienti dell'iniziazione erisiiana. la 
Divina Huearislia. seeondo la Tradizione delle C'hiese orieniali. e amminislrata ai 
humhini, eon le opportune praliehe eaulele, nella stessa eelebrazione 
eongiuntamente al battesimo e alla erisma/ione del sanlo myron; al piü tardi. nella 
Divina Lilurgia della domeniea sueeessiva al Battesimo. Per i fedeli lalini 
dell'eparehia di Piana degli Albanesi si osserva quanlo stabilito dal CIC (ean. 913) 
e dalla CHI (efr. an. 514).

La Divina Huearislia pub essere distribuila anehe dal diaeono, eon la previa 
lieenza del Veseovo eparehiale. eome pure porlare i Santi Doni euearistiei agli 
infermi (efr. art. 520; art. 240).

Non e ammessa la hinazione, salvo nei giorni festivi per vera neeessilä 
pastorale, per colui ehe e unieo responsabile ili una parrocchia o ehe ha la eura di 
una seeonda. In altri easi, solo eon Fauioriz/azione del Veseovo (efr. art. 244).

Gli uoniini eoniugati possono essere ammessi a rieevere gli ordini saeri dopo 
qualehe tempo dalla eelebrazione del matrimonio, seeondo il giudizio del Veseovo 
eparehiale. Sono ordinali quegli uomini eoniugati ehe offrono un luminoso 
esempio agli altri fedeli eristiani nel eondurre la vita familiäre e nell’eduea/.ione 
dei ligli (efr. art. 525). Nulla e dello sugli inlersti/i previi all’ordina/ionc (efr. ean. 
758 § 1.6° CCHO), probabilmente rinviando al diritlo partieolare eparehiale.



L’ari. 528 rccila:

"Circa la prcpara/ionc al Malrimonio, 1'csamc dci lidanzati. I cla richiesla 
per la lecila celebrazione dcl Malrimonio, i documenli richicsti e, nei 
malrimoni misli, il modo con cui sono da larsi le dichiara/.ioni e promesse 
della parle ealtoliea, si osservino le disposi/ioni della C’ld” (Deerelo generale 
sul malrimonio canonico, 5 nov. 1990).

II malrimonio si eelehra davanli al parroco di uno degli sposi sccllo con 
Concorde volonlä dagli slessi; in mancanza di volontä eoncorde si seguono le 
eonsueludini locali (cIV. an. 529). II malrimonio non si puö celebrare validamenle 
per mcz.zo di un procuralore. a mono che in un caso parlicolarc e per cause gravi il 
Vescovo eparehiale non auiorizz.i lale celebrazione. Per celebrare validamenle il 

malrimonio tramile procuralore. Pari. 530 riporla esallamenlc quanlo siabililo dal 
can. 1105 dcl CIC.

H proibila la celebrazione dcl malrimonio duranle il periodo della Grande 
Quaresima. a meno che non ci sia una giusia causa e con la liccnza dcl Gerarca dcl 
luogo (cfr. ari. 531).

H lecila la separaz.ionc con permanenza dcl vincolo malrimonialc dci coniugi 
ehe di comunc accordo scclgono cnlrambi la vila consacrala in un Isliluto religioso 
(cfr. an. 532).

Cosliluire, iraslerire o sopprimere giorni di Icsla c di penilenza, propri alle 
due eparchie e al monasicro di Grollalerrala. compclc anchc ai rispellivi Gerarchi 

con il conscnso della Scdc Aposlolica. lenendo dcbilamcnlc conto perö dcllc allre 
Cliiese sui iuris, l'ermo resiando il can. 40 §1 CCHO (cir. arl. 5.35 § I). Nulla c 
hello sui sacramenlali. probabilmenlc rinviando ai libri lilurgici (cIV. can. 867 § 2
CCliO).

L’ari. 536 e dcdicalo allaccoglienza nella Chicsa callolica dci Icdeli 
ueailolici laici: spclla anchc al parroco. previa liccnza. almeno presuma. dcl 
Vescovo eparehiale.

Gli Ultimi Ire articoli. 537-539. sono dedicati ai beni lemporali e si rinvia alle
norme della CHI27.

Circa il diriiio processuale, non vi sono norme di diriilo parlicolarc. I cann. 
1129 § |; | 152 $ 2, 3°; 1242; 1.340 $ I CCHO non sono precetlivi. I cann. 1084 $ 
L 4"; H27; 1192 § I; 1261 CCHO rinviano al diriilo parlicolarc dcl iribunalc 
ceelesiaslico.

La siessa cosa per il diriilo penalc: i cann. 1405 § 2: 1420 § 2; 1427 § I 
^ L'HO non sono precellivi.

Spcsso vi 6 il rinvio alle norme proniulgalc dalla Conlercn/a Hpiscopalc lialiana. perchc i Ire 
•erarchi oricnlali pariecipano a pieno diriilo ad essa (tT. iinchiridion CHI 6/3072: 3150).



84

5. Rapport i inlcrriuiali

Dopo un’introduzione sulla inlerritualitä (cfr. arl. 540-543), si passa alle 
celebra/ioni lilurgiehe. Prima di luUo si melle in evidenza ehe nell’eparehia di 
Piana degli Alhanesi vi c un unieo Vescovo eparchiale. a eui sono legillimamenie 
aflidaii anche fedeli aserilli alla C'hiesa latina; egli celcbrerä le sacre funzioni 
seeondo le preseri/.ioni lilurgiehe della propria Chiesa ilalo-albanese, a meno ehe 
non abbia ollenulo una speeiale laeoliä dalla Seile Apostolica (cfr. CCEO, ean. 
674 § 2). Mi chiedo: quando il Vescovo eelebra per i suoi l'edeli laiini. non 
polrehbe farlo seeondo le preseri/ioni lilurgiehe della Chiesa latina, almeno nelle 
solennilä o duranle la visila paslorale? Qucsli fedeli, non hanno dirillo a 
parteeipare al eullo divino seeondo le preseri/ioni lilurgiehe della loro Chiesa, in 
modo partieolare quando eelebra il proprio Vescovo?

"Arl. 545 § 2. Nell’eparehia di Piana degli Alhanesi, Punico vescovo 

eparchiale, a eui sono aflidaii anche i fedeli aserilli alla C'hiesa latina, poträ 
ordinäre i candidati suoi sudditi aserilli alla Chiesa latina. solo con la liccnxa 
della Sede Apostolica, a norma del ean. 748 § 2 CCHO. In lal easo, salva 
diversa disposi/ione conlenula nella slessa lieen/a, il Vescovo eparchiale 
eclebrerii l'ordinazione in riio bizantino".

II Vescovo di Piana degli Alhanesi per ordinäre un suo suddito latino ha 
bisogno della licen/.a della Sede Apostolica (cfr. can. 748 $ 2 CCHO); se vorrä 
inollre ordinarlo seeondo le preseri/ioni lilurgiehe della Chiesa lalina ha bisogno 
della speeiale facolla della Sede Apostolica (cfr. ean. 674 § 2 CCHO). Non si 
polrehbe concedere una volla per sempre la speeiale laeoliä al Vescovo di Piana 
degli Alhanesi?

A norma degli arl. 552-553, il passaggio di un ledele ad un'altra Chiesa sui 
iuris avviene solo con il conscnso della Sede Apostolica.

NeH’cparchia di Piana degli Alhanesi, dove il (ierarea e unieo. non polrehbe 
essere sufficienle solo il permesso dello slesso? La slessa cosa in easo di 
matrimonio per il passaggio di un eoniuge alla Chiesa dell’altro eoniuge (cfr. arl. 
560-561).

“An. 564. II diaeono latino, seeondo il ean. 1108 § 1 del CIC, puö essere 
delegato ad assislere ad un Matrimonio, mentre il diaeono orienlale non puö 
essere delegato a henedire un Matrimonio seeondo il ean. 828 del CCEO. 
Nel easo di un Matrimonio tra un/a ledele orienlale eon un/a fedele lalina. se 
viene eelebralo nella Chiesa latina, il parroeo latino non polrä delegarc un 
diaeono latino ne orienlale u eelebrarc il Sacramcnlo”.
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“An. 566. Occoitc lenere presente elie. eon l'eece/ione del easo in cui il 
Cerarea o il parroeo siano, a norrna del ean. 916 del CCHO, di alira Chiesa 
sui iuris, la eelebrazione deve avvenire, ad lieeilalem. seeondo il rito degli 
sposi. o di uno di loro in easo di Mali imonio inlerriluale. Una eelehra/.ione in 
altro rilo e dunque illecita, ma puo essere aulorizzala easo per easo dalla 
Santa Sede Aposloliea (lstru/.ione per l’applica/.ione delle prescrizioni 
liturgiehe del CCHO, n. 83)".

L’art. 566 riporla il n. 83 della Islruzione ehe, seeondo me. conlienc un 
errore. II ean. 830 § I CCHO dichiara:

"11 Gerarea del luogo e il parroeo del luogo linche svolgono legiltimamenle 
l'ufficio possono eonferire ai saeerdoli di qualsiasi Chiesa sui iuris, anehe 
della Chiesa latina, la faeolta di benedire un determinato matrimonio entro i 
eonllni del loro territorio".

Questo eanone si riferisec alla sola validitä:

“Cio non appare dal testo, ma dal principio generale, enuneialo nel ean. 674 
§ 2, seeondo il quäle Minister saeramenla eelebret seeundum prtescripta 
liturgiea propriie Hcelesia- sui iuris21*".

Dunque. se il saeerdote e di un'allra Chiesa sui iuris, si deve allenere al rilo 
lilurgieo proprio e non a quello degli sposi. a mono ehe non abbia rieevulo dalla 
Sede Aposloliea la speeiale faeolia (biritualismo). Dello stesso lenore e il 

corrispondente ean. 11 11 § I CIC.
Seeondo il ean. 674 i? 2 CCHO il ministro deve eelebrarc i saeramenli 

^eondo le prescrizioni lilurgiehe della propria Chiesa sui iuris. Vi e 
contraddi/ione ira VIslruzione n. 8.3 e il Codiee: rileniamo ehe. slante tale 
coniraddizione, bisogna slare alla norma eoilieiale21.

lln ultimo artieolo ehe mi e parso parlieolarinenle interessante e il 681 ehe 
tratta della diaspora. Riehiama le norme di enlrambi i Codiei e l’islru/ione Erga 
Migrant es curitas Christi (2004) del Pontifieio Consiglio per la eura paslorale dei 
nigrami. I.'arl. 681 laseia aperta la possibilita alle Ire Cireoserizioni eeclesiastiehe 
l|i eosiituire un delegato permanente per eoordinare l'azione paslorale; inollre, 
cl>iede ehe si l'ormuli un votuni alla Sede Aposloliea alTinehe eoneeda agli 
Ordinari Io ins vigilanliae analogo a quello dei Patriarehi.

M. KKCXil, II nuovn Coilicc orientale c la Chiesa lalinn. in: Anloniamnn 66 (1991) 35-61 (p. 53). 
' Cf. I). SAI.ACI1AS I.. SAIillAKKSH. Chierici e minisiem saero nel Codiee lalino e 

or'cn(ale. I’rospellive imcrccelesiali. Citlä del Valicano 20114. 335.
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V. Condusione

Ix Ire circoscrizioni, sc di fallo hanno le carallerisliche di una sola Chiesa sui 
iuris, giuridicamente non Io sono!0. Comunquc, per il fallo ehe il Romano 

Ponlefiee ahhia aceollo la riehiesla, avanzala congiuntamente dai (re Gerarehi, di 
celebrare il II Sinodo Inlereparehiale e segno di un possibile fuluro 
riconoscimenlo che dovra lenere presente le carallerisliche proprie delle due 
eparehie e dell’esarcato ehe, pur apparlenendo alla iradizione bizanlina come le 
due eparehie, c crede della Iradizione ilalo-greca e non ilalo-albanese; inoltre, e 
sempre rimaslo bizanlino eome ri(o e callolieo-romano come fedella al Papa, 
nietropolila del Lazio'1.

Queslo Sinodo e Io slrumenlo adegualo per preeisare i canoni del diriiio 
parlieolare laseiali aperti dal Codiee. Ksso ha iraeeialo le prospettive fulure: 
eonservare la Iradizione ma allo slesso lempo rinnovare, alla luce di 
quell'organico progresso auspiealo dal Concilio Valieano II; promuovere una 
paslorale efllcace per la rievangclizzazione. in sinlonia eon le slrutlurc eeelesiali.

Queslo lavoro, obre che di fallo neeessario, put» eosliluire una eondizione 
reale per il riconoscimenlo e l'organizzazione di una Chiesa sui iuris, ma senza 
dimenlicare quanto ha affermalo l’Hsarea di Grollalerrala;

“II synodos e una slrada ehe si percorre insieroe, e noi di Grollalerrala. per 
quanlo possiamo, ei l'aceiamo compagni di slrada e di viaggio, ma vogliamo 
anehe vedere eon ehiarcz/.a dove la slrada ei porla. A lale proposilo, in ideale 
conlinuilä eon la linea segnata dal mio Predecessore P. Marco |...J ci lengo a 
ribadire. qualora vi siano aneora dubbi o aspirazioni, che non c noslra 
intcnzione aderire ad una Chiesa melropolilana sui iuris ilalo-albanese. 
Cerlamentc e giusto ehe le Hparehie ilalo-albanesi di Lungro e di Piana 
vengano eosliluile in Chiesa melropolilana sui iuris, ma le origini, la sloria e 
il ritus fanno di Grollalerrala una disiinta Chiesa sui iuris. Vi assicuro ehe 
non si iralla di un noslro Capriccio o desiderio di singolariia |...|. Nella 
noslra Comunila ollre agli ilalo-albanesi, vi sono ucraini, indiani. romeni, 
ilaliani. Ma anehe l’adozione di allre denominazioni ehe qua e la si leggono e 
si invcnlano, eome ‘C'hiesa ealloliea bizanlina in llalia" e simili. non 
modificano la reallä dei lalli"1.

Si iralla di un vasto documento ehe. per quanlo riguarda il genere lellerario, 
eome e stalo nolato, assomiglia ai libri sinodali emanati dai sinodi diocesani

'"ff. I’ARI.ATO. I-cChic.sed'Oriente; PORTINO. Chiesa Kalo Albanese, 168 171.
11 CI I. CKPAI.IA. Iz> sialux eeclcsiale eanonieo delle cumutiilä hizanlinc ealloliche d'llalia. 

Qucstioni e prospei live di uno sviluppo giuridico. pro manuseriplo. Roma 2005: I.. I.ORUSSO. I e 
Malul juridique de IT.glisc ilalo-albanaise el .son projel de «Imil panitulicr. in: Kanon 10 (2006) 208-232.

'■ C’ommissione Anicpreparaloria. Salulo di I’. Kmiliano Pabbricatore allegalo al Verbale della 
NCdutu del 17 lehbraio 2«KI.
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coniemporanci'3. Degli undici capiloli del doeumenlo, la maggioranza di essi non 
presenta un carattcrc verainenlc giuridico. Sembra ehe Io ins pnrticulare siii iuris 
si trovi solo nel seslo capilolo del libro, intitolalo Dirillo canonico parlicolare. In 
verita perö vi sono norme sparse anche in altri capiloli. Anche se vi sono 
ripeiizioni superflue del CCHO, non mancano norme parlicolari pnvler ins 

commune.
Con l’approvazione e la promulgazione degli Orientamenti PustoraU e 

Norme Canoniche le Ire circoscri/.ioni eeclesiasliehe bi/antine in llalia hanno nel 
loro ogoj slorieo una peeuliare fisionomia normaiiva. il dirillo parlieolare. dal 
quäle non pub prescindere ed a eui ileve l'are rilerimento ogni comporlamenlo 
Pastorale, salvaguardando le Iradizioni ilalo-alhanese e iialo-greea, senza 
eoniraddire la mens del CCHO.

CI. I’. SZAIH). I.'alliviia legislative sui iuris dolle Cliiese minori di iradi/ionc lii/anlina. in: 
'’ON rn icio CONSKII.K) l’KR I TKSTI I.KOISI.ATIVI (eil.). II Codice (lulle Chiese Orienlali. U 
M<>ria, le legisla/ioni parlicolari. le prospelliveccunienielic. C’illädel Valieano20l I. 305 .14-1 (p. 319).



THL PARTICUI.AR LAW OL THL MARONITL CHURCH WITII A SPLCIAL 
LOCUS ON TLRRITORIAL RLSTRICTIONS

John 1). L a r i s. Utiea, New York

I. Inlrotluclion

The Codex Canonum Leclesiarum Oricntaliurn* 1 (hercafter Lastern Code or 

CCHO), ihe hody of law promulgated hy Pope John Paul II on IS Oetoher IWO, is 
the llrsi eomplete hody of eommon law lor the twenly-two Lastern Calholic 
Churches. The Lastern Code is significantly shorter (1546 eanons) (han its 
eounterpart, Ihe Codex Iuris Canonici lor the Latin Church (1752 eanons), despite 
its extensive treatment of inslitulions (e.g., patriarehs, major arehbishops and 
synods of bishops) Iduiul only in the Lastern Calholic Churches. The reason lor 
the disparily is that the Lastern Code relegates many matlers to partieular law thal 
is to he enaeted hy the competenl authorilies of the individual Lastern Calholic 
Churches .

"Lurthcrmore, in Ihis area full allenlion should he given to all those Ihings 
thal litis Code enlrusts to the partieular law of individual Churches sui iuris, 
which are not eonsidered neecssary to the common good of all the Lastern 
Churches. Our inlenlion regarding diese things is thal those who enjoy 
legislative power in each of the Churches should lake counsel as soon as 
possible lor partieular norms, keeping in mind die tradilions of theirown rite 
and Ihe precepls of Ihe Seeond Valican Council"1.

1 Codex Canonum Kccicsiarum Oriemalium auctoritulc loannis Pauli l’l’. II promulgalus. Valican 
City I WO. Knglish translation liom Code of Canons of the Kaslern Churches. I alin-hnglish Hidilion: 
New Hnglish Translaiion. Washingion. IX" 21X11 Iherealler CCKCf All Knglish iranslalions of eanons 
Irom die < X T.<) will he laken Irom Ihis sourcc unless indiralcd olherwisc.

Codex Iuris Canonici auelorilale loannis l’auli PP. II promulgalus. Valican City 19X3. 
lor morc on Ihe nalure of pariinilar Inn as arlieulated in Ihe CCHO see K. 

UHARANIKUI.ANGARA, l’arlieular Liw of Ihe Kaslern Calholic Churches (Maronite Kilo Serics 
IV). New York 19% Iherealler ItllAKANIKUI ANGARA. I’arlicular ljiw|: ll)KM. l’arlieular law of 
Ihe Oriental Calholic Churches: An Analysis Itased on Codex Canonum Hcclesiartnn Orienialium 
ICC HO), in: Journal of Sl. Thomas Christians 2.1 (April-Pecemhcr 2012) 83-93; I. 7.U/KK. Qualehe 
nola circa Io ins parlimlare nel Codex Canonum Hcclesiaram OrienMlhon. in: IDKM, lInderslanding 
ihe Kaslern Code (Kanonika 8). Rome 1997. 351-306.

1 “l’raelerca hae in provineia bene animadveriatur liune quidem Codieem iuri particulari 
singularuni Keelesiarum sui iuris ca omnia commiliere. quac ad commune omnium ccclcsiarum 
orienialium bonum non ncessaria eonsideraniur. Quihus de rebus mens Nosira esl. ul qui legislaliva 
polcstate in xingulis Keelesiis sui iuris gaudent, peeuliaribus normis, proprii rilus tradilionibus prac 
oculis habilis neenon Concilii Valieanii II praeeeplis. quam cclcrrime eonsulanl": JOHN PAUL II. 
Apostolie Constitution Sarri Canones. 18 (Jetober 1990. in: AAS 82 (1990) 1037-1038: CCKC, xxiv.
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The Valican II decrce on (hu Baslern Calholic Churches, Orientalium 
Rcclesiarum5, makcs ihc alTirmalion:

"Hcncc, il solemnly declarcs (hat die churches of holh easi and west cnjoy 
die right, and are bound by duly, to govcrn llieniselves in aecordance with 
dieir own parlicular rules. sceing (hat diey are recommended by venerable 
aniiquily, are more suitcd lo die cuslonis of dieir faidil'ul and seem more 
suiiable l'or assuring die good of souls"ft.

In consideraliou of Ibis self-governing aulhorily, die Baslern Code designales 
Ihem as licclesiae sui iuris, a lenn defined in CCF.O ean. 27:

“A community of die Christian failhful, which is joincd logedier by a 
hierarehy according lo die norm of law and which is cxpressly or tacitly 
rccognizcd as sui iuris by die supreme aulhorily of die Clnirch, is called in 

Ibis Code a Church sui iuris"'.

The Maronile Church is a Church sui iuris and has, (hroughout ils hisiory, 
Enacled laws lo govcrn ils ecclesial lifc. The purpose of Ibis study is to providc an 
Exposilion of die law enacled by die synod of bisbops of die Maronile Church 
ul'er die 1990 promulgalion of Ibe Baslern Code. We shall begin witli a brief 
deseripiicin of Maronile parlicular law before 1990. A descriplion and analysis of 
>he saliem poinis of die particular law of die Maronile Church enacled in 1996 and 
Eurrendy in force will l'ollow. Binally, we shall examine the territorial reslriclions 

parlicular law and die canonical provisions regarding the exlra-tcrrilorial 
Exiension of die force of law lo legislation enacled by Ihe synod ol bishops.

II. Parlicular Law prior to tlic Cotlc of Canons of the Lastern Churches

li must bc kepl in mind (hat the 1964 conciliar alTirmalion of die righl of die 
Kastern Calholic Churches to legislalc Ibr ihemselvcs and the 1990 promulgalion 
°f die Code of Canons of die Baslern Cliurehes did not mark die heginning of die 
legislative programs of diese Churches. ln die case of die Maronile Church. one 
ean identily ihree earlier phasess:

Valican II. Decrcc Orientalium l.cctesitirum, 21 November 1964, in: AAS 57 11965) |herealler 
°K] 76-85. Knglish Iranslalion in: N. I*. TA NN KR (cd.). Decrees of the Keumenieal Councils 2. 
bondon and Washington 1990 |hcreafter TANNKR|. 9(X)-9()7.

"Ol! n.5; TANN KR. 902.
Kor more inforniation aboul Ihe nalure of the Churches sui iuris, see I- OKUI .IK. I e C hiese 

1,11' iuris. Criteri di individuazione e delimila/.ione. Veniee 2005; I. ZUZKK. I e licclesiae sui iuris 
nclla revisione del dirillo eanonico. in: IDKM. Underslamling Ihe Kastern Code (Kanonika 81. Rome 
1997. 94 109.

" See A. CÖUSSA. Kpitome Pracleelionum de Iure Heelesiaslico Oricntali I. Rome 1948. 185 
|H7; llielionnairede Droit Canonic|ue Iherealler DDC| 8. Paris 1957. eols,8l I 829.
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1. Ancicnl Law unlil 157S (ihe year of (he visil ol Giambatlista Hliano, S. J.)

Sourccs in this period arc resiriclcd l« papal Iclters u» thc Maronilc C'hurch 
and lwo letters sein by Maronilc Patriarch Simon el-llassan io Pope l-eo X in 1514 
and 1515. In addilion. ihcre arc lwo nomocanons: thc Kiläb al-Iluda (“Book of 
Direction")9, a collcciion of canons, liturgical prescriptions and short thcological 
Ircatises iranslaled by Maronilc Bishop David in 1059; and a Ihirtccnlh-cenlury 
adaplalion of Ihe Coplic nomocanon of'Abul l'ada'il Ihn al-'Assal1".

2. I-aw l'rom 1578-1736

Many papal and patriarchal lellers arc preserved l'rom this period. Of greaier 
signilicancc arc live symxls: Synod ol'Qunnuhin of 1580 issued len dogmalic and 
disciplinary chaplcrs proposed by Hliano. ihe Poniifical Dclegatc"; Synod of 

September 1596 approved Ihe lexl proposed by ihe Poniifical Delegale, Girolamo 
Dandini, S. J; Ihe Synods of November 1596 and of 1598, convoked by Maronilc 
Patriarch Joseph Kisi. adopted disciplincs l'rom ihe West thal Pope Paul V obliged 
ihe successors of Kisi Io revoke; thc Synod of 1644 marked a rcsloralion ofsome 
ofthe ancicnl (radilions.

3. Law Crom 1736-1990

Sourccs l’rom this period includc patriarchal lellers and papal decisions. The 
inosi important source consiiluling a modern arrangement of parlicular law for Ihe 
Maronilc C'hurch is thc Synod of Mount Lcbanon of I7361’, The approved canons 

were organi/ed inlo l’our parls; (I) ihe failh, feasls and l'asls; (2) ihe sacraments; 
(3) Ihe hierarchy: and (4) churehes. monasleries and sehools. Ihcre were len 
subsequenl synods prior lo Ihe 1990 Codex Canoiium Ecclesiarum Orienlalium".

"Sec A. JÖUHKIR, Kilab al-Huda. Ka-slik l'WO.
111 DD0 8,cols. Hl2-816.
" Sec J. HHOHAI.I, llisloirc du Droil de l.'Hglise Maronile. Paris 1962. 107-204.
'' Aela el IX'crela Sacruruin Concilioruni Recenliorum. Golleclio Ijeensis 2, l-reiburg im 

lireisgau 1870-1890, eols, 75-478. See also I ’. ATAI.I.AII, I e syuode lihanais de 1736, Paris 2001.
" lleqaala (1744); Maehmouehe (1747); (Jannoubiii (1755); ßeqaala (1756); Synod of 1762; 

(ihosta (1768); Mail'mit) (1780), Ain-Chaqiq (1786); Itkerke (1790); Nolrc Dame de laiuai/e (1818); 
cf. Alallah. ibidem. 161-172. Patriarch Paul Masad convoked a synod in likerkc on 11-13 April 1856. 
during whicli Ihe decrces of Ihe Symxl of 1736 were abridged and amended. Howcvcr, Ihe aels were 
never approved by Pope Pius IX. Ii is nol usually includcd in ihe lisis of synods of ihe Maronilc 
Churcli.
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4. “Synod” of 200614 * *

A patriarchal asscnihly (cf. ('CEO canons 140-145) was celchralcd 2003- 
2005, ihe acts of which were approved hy the Maronitc patriarch and synod of 
bishops in 2006.

111- Pu nie uhtr Imw Enacted by Ihr Synod of Bishops of the Maronitc Church öfter
/wo"

1 Legislative llistory

Suhsequenl to Ihe promulgation of the Baslern Code in 1990. Maronitc 
Patriarch Cardinal Nasrallah Peter Sfeir commitled Ihe preparalion of a drall of the 

Parlienlar law to the Bpiseopal Commission for Canon Law headed hy Bishops 
^ hucrallah Harb, Antoine Jouheir and Bechara Rai"'.

On 27 May 1991, the Commission presenled its first draft to Ihe patriarch 
unil synod of bishops. A second draft (comprising 147 arlicles) was presenled on 
25 February 1992 to the bishops for tlieir observalions, which were received by 
H'e Commission betöre and alter the June 1992 meeting of Ihe synod of bishops. 
A third draft (reduced to 105 arlicles) was presenled on 7 September 1992; 
Patriarch Sfeir asked that observalions on Iltis draft be suhmitted by Deccmber 
1992. The third draft was reviewed in subsequenl meelings of the synod of 
bishops unlil February 1993. A fourth draft (conlaining 109 arlicles) was prepared 

"1 May I99317.

Ihe draft of the pariieular law was lorwarded by Patriarch Sfeir and the 
synod of bishops to Ihe Congregation for the Baslern Churches11*. It should be

1 Sec Maronitc Patriarchal Synod 2003-20(16 (Bkerke. 2008). Krönt a cunonical perspective, it is 
nnprecise to refer tu the asscnihly conducted from 2003-2005 as a “synod”. According Io the CCKO. 
'e turnt “synod" relers to an a.sseittbly of ordained bistiops ot a patriarchal or niajor arehiepiseopal 
uteh (CCKO ce. 102 I 13). It is more accuratc to refer to it as a "patriarchal assembty" (convenius 

Patriarchal is), treated in CCROee. 140-145.

For l'urlher Information about the parlienlar law of the Maronitc Cluirch, sec Ch. 
OUSAMKA, The Pariieular Uw of the Maronitc Church. Analysis and Perspective. Rome 2010) 

hcreafter BOliSAMRA]; .1. ABU ASS, Updaling the Pariieular Law of the Maronitc Church. in; 
1 ON'Tli |(-|o CONSICil IO PKK I IISI I I,HCISI ATIVI (cd.). II Codiec delle Chicse Oricnlali: la 
Soiia, la Icgisla/ionc e le prospetlive ccuntcniehe. Alti del Convegno di Studio tenutosi nel XX 
^ tniversario dclla Promulga/.ionc del Codier dei Canoni delle Chicse Oricnlali (Rome: Oelober 8-0, 
-0|0), Vatican City 201 I | hcreafter Ali HASS, Uprlating], 173-103.

Sec l.c droit parliculierde l’Hglise Maronitc: I,a Revue Patriarcale. Portc-Parolc du Palriareat 
■naronitc, Special Rdilion Number 15(1006) |hcreafter "1 .c droit parlieulier"| 0.

17 'l'his 1003 draft was published in BI I AK AN I KU LA NG AR A. Pariieular law. 107-208. Sec 
“ J ABBASS, A Codex Parti,iilari.t for the Maronitc Cluirch, in: Iura Orientalin 3 (2007) |hereafter 
ABBASS, Codex Particularisl 14-36.

Le droit parlieulier, 9-11. It is not known whether the ntodified September 1992 drall 
Iconiprising 105 arlicles) or Ihe May 1003 drall (comprising 109 arlicles the samc nuntber as the 
Pfotnulgated text) was sein Io Ihe Congregation for Ihe Rastern Cluirehes.
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notcd Ihal ihc synod of bishops was noi required to forward llic draft of ihc 
parlicular law (o ihc Congregalion for Ihc Hasicrn Churchcs sincc CCliO can. 112 
§ I slalcs:

“The promulgalion of laws and ihc publication of deeisions of Ihc synod of 
bishops of the patriarchal ('lunch is Ihc cornpclcncc of Ihc patriarch”.

However, ihc promulgaled parlicular law was lo bc Ibrwardcd lo Ihc Roman 
Ponlil f as soon as possible according lo CC’HO can. 111 § 3:

“Acls regarding laws and deeisions arc lo bc seni lo ihc Roman Ponlilf as 
soon as possible; certain acls, or even all of ihcm, arc lo bc communicalcd lo 
Ihc palriarchs of Ihc oihcr Hasicrn Churchcs according lo Ihc judgmcnl of the 
synod".

The parlicular law (conlaining 105 articles)1'1 was promulgaled on 4 June 

1996 and publishcd in Arabic in July 1996 in Ixt Revue PatriarcaleThe lcllcr of 
promulgalion. signed by Maronitc Patriarch Sl'eir, indicalcs ihal Ihc parlicular law 
acquired Ihc force of law on Ihc date of promulgalion'1.

The 4 June 1996 lcllcr of promulgalion also indicalcs ihal ceriain inlernul 
Statutes of inslilulions of Ihc Maronitc Church form an integral pari of ihc 
parlicular law of ihc Maronitc Church; Ihc synod of hishops. prcshytcral councils, 
College of cparchial consullors, financc councils. parochial miqf commillccs. 
parish councils, cparchial pasloral councils".

2. Slructurc

The title of ihc promulgaled texl is The Parlicular Law of tlie Maronite 
Church in accordance witlt the Code of Canons of the Eastern Clturches'1 
(hcreafter MPL). The documenl is minimalistic in slructurc. wiih only 26 scclion 
heads. Gcncrally. cach articlc conlains Ihc refercncc lo ihc relevant CCKO canon. 
The slructurc is as follows: I. The clcction of Ihc patriarch (articles 1-5); 2. The 
rights and dulies of ihc patriarch (articlcs 6-8); 3. The synod of hishops of ihc 
patriarchal church (articlcs 9-10); 4. The patriarchal curia (articlc II); 5. The 
clcction of bishops (articlc 12); 6. The rights and dulies of cparchial hishops 
(arliclcs 1.3-16); 7. The cparchial synod (articlcs 17-18); 8, The cparchial curia 
(articlcs 19-25); 9. Parishes, paslors and parochial vicars (articlc 26-32); 10.

1 ’ Abhass rcconciles Ihc diffcrcncc hetwecn Ihc 11)9 arliclcs of Ihc May 1993 drall Willi Ihc 105 
articlcs of Ihc promulgaled lexi: Articlcs 22 and 23 of the 1993 drall arc coinhincd in ihc 1996 texl; 
articlc 68 of Ihc 1993 draft is incurporalcd inlo articlc 65 of ihc 1996 icxt; articles 76 and KM of Ihc 
1993 draft arc omitted. See AHBASS. IJjMlalin{i. 175.

"See la Revue l’airiarcule. I’ortc-I’arolc du l'alriareal Maronitc 15 (1996)41-52 (in Arabic).
'' I e droil paniculicr, 7. 

ledroil partiellIier, 13.
i! The aut hör is indebted lo ihc Iranslalion pnividcd in IfOUSAMRA. Parlicular l-iw. 339-354.
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lixarchies and cxarchs (arliclc 33); 11. (’lcrics (arliclcs 34-50); 12. l.ay persons 
(iirticle 51); 13. Monks and other consecralcd persons (arliclcs 52-57): 14. 
Associalions ol Ihc lay failhful (arliclc 58); 15. Hvangelizalion of nalions (arliclcs 
59-60); 16. Prcaching of Ihc word of God (arliclc 61); 17. Instruments of social 

communicalion and hooks (arliclc 62-63); 18. Divinc worship and ihc sacramenls 
(arliclcs 64-85); 19. Sacramcnlals, sacrcd limos and places and veneralion of 

Sa'n,s (arliclcs 86-88); 20. Bapti/cd non-Calholics coming inlo lull communion 
w'di ihc Catholic Church (arliclc 89); 21. Kcumenism (arliclc 90); 22. Offices 
(anicle 91); 23. Recoursc againsl administrative dccrccs (arliclc 92); 24. Temporal 
g()°ds of ihc Church (arliclcs 93-100); 25. Trials (arliclcs 101-104); 26. Pcnal 
Sänetions (arliclc 105).

5- General Ohscrvalions

Perhaps Ihc greatcsl weakness of Ihc current particular law of Ihc Maronile 
f hurch is that ii reslricls iiself Io Ihc explicit refercnccs lo particular law in Ihc 
l'-astern Code24. In eommenling on Ihc 1993 drall. Johc Abhass observes:

However. a Codex pcirticuktris formulalcd solely on Ihc hasic rcfcrenccs lo 
‘particular law’ in CCEO risks being incomplctc. Ii is by now commonly 
understood ihai. in omiliing cerlain laws previously in force. CCEO oflen 
impücs by ‘indirecl’ refercnccs, as il were, thal ihosc matters arc lefl lo 
particular law lo regulale. For all inlenis and purposcs, ihc 1993 lexi docs not 
appear lo have eonsidered diese indirecl refercnccs and. therefore, scems lo 
lall shorl in terms of proposing a comprehcnsivc codc of canon law”2'.

9- Saliern Areas of Interest

fhe limiialions of ihis study do not allow lor a comprehcnsivc eommenlary 
on each article of ihc particular law. We shall inslcad comment on cerlain salicni 
areas of inicrcsl. In poinling oul ihc weaknesses, onc risks giving Ihc impression 
lhai the cnlirc hody of particular law is deficieni; ihis is not ihc case. Ihc 

Particular law is well donc, bul, likc all human crcalions. allows for improvement. 
>-01 us therelbre examine a few points of inicrcsl.

MPL arliclc 12, in refercncc lo CCKO can. 182 § 3'h, treats die cleclion ol 
bishops. The sccond paragraph of the arliclc“ reserves die righl ol prcscnlalion ol

14 „
ror an index ol' explicil refercnccs lo ins parliailare in the CCKO, sec I. XUZI.K in: Index 

nalyiicus Codicis Canomim licclesiaruni Oricntulium (Kanonika 2), Rome 1992; s. v. "ins
Panieuliiie".

ABUASS, Codex l’arliailaris. 15. Abhass furlhcr poinls oul cerlain eanons of die CCI.() 
h ll:h allow lor porlicuiar law to Icgislalc (CCKO ee. 864 § 2; 1084 5 I. 4"; and 1152 § 2). bul 

servcx ihal ihc particular law of Ihc Maronile Church is silent on die maller, iherchy leaving die
"'aller lo common law. Sec AHR ASS, Codex l’arlieularis, 16-17.

26
“IJnlcsx particular law approved by die Roman l’omiff delermines oiherwise. die synod of 

B,sh»Px of die patriarchal (’luirch is to examine ihc names of the earululales and draw up by secret
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canilidales t« the palriarch. Relcrencc is maile t« particular law approved hy die 
Roman l’onliff, hut no s|iecille indicalion of the document is eited. The Provision 
effectively allows for die palriarch to velo any candidacy, simply hy nol 
presenting Ihc name. Such a reservalion of presentalion is perliaps based on ihc 
presupposilion (hat die palriarch lias informalion Ihal mighl not he available lo die 
memhers of the synod. However, one must also quesiion whether the Provision of 
CCKO can. 183 § 2‘x allows for a bisliop to voie for someone who is not on die 

hallol.
In certain cases, the particular law seems (o conlain canonical imprecisions. 

MPL arliele 72", with referenee lo CCKO can. 8h § I, 2"“'. provides (hat the 

palriarch is compelent to ordain hishops personally or to appoint others to do so on 
his behalf, h seems that the CC’HO is relerring lo the possibility (hat particular law 
can reserve die compctcncc of episeopal ordinalions lo the palriarch. Tliis 
inlerpretalion is reinforced hy CCKO can. 86 § 2'1. which declares that the 

palriarch is compelent ipso iure to ordain metropolilans and hishops.
MIM. arliele 48 provides parameters for the annual vacations of cleries. In 

comhining CCKO can. 386 § 1 and 392. the arliele crcates a certain imprecision in 
that il speaks of a month-long absenee from the eparchy. One could conclude that 
the eleric could he absent from the parish while remaining in the eparchy and 
thereby not he considered lo he on vacation. It should also he noted that the arliele 
speaks of cleries. not simply pastors (purochi) or prcshylers.

In certain cases, the particular law is supcrlluous in (hat il adds nothing lo the 
common law. CCKO can. 11311 rcquircs that die synod of hishops draw up a sei of * lo

hallol a lisi of Ihc candidalcs. This lisl is lo he iraiiMiiillc«! llirough Ihc palriarch lo ihc A|)ostolic Scc to 
oblain Ihc assenl of ihc Roman l’ontilT'.

"In accordance wiih ihc parlicular l aw approved hy ihc Roman l’onliff. only Ihc palriarch has 
Ihc righl io proposc ihc names of cpisco|>al candidalcs lo ihc falhcrs of ihc synod who examine Ihc 
minies of ihc candidalcs and Ihcn compile a lisi of ihc names hy sccret hallol which musl he Iransmiltcd 
llirough Ihc palriarch lo ihc Aposiolic Scc in order lo ohlain ihc asscnl of ihc Roman Ponliff.

K Hie hishops are l’rccly lo elcct ihc onc whom hefore all oihcrs ihcy consider heforc ihc I .ord 
lo he worlhy and suilahlc”.

.... I hc palriarch is compctcnl lo ordain hishops cilhcr personally or hy appoiriling olhcr hishops
lo do so cm his behalf*.

111 "The palriarch is compelcni lo ordain metropolilans cilhcr personally or, if impeded, llirough 
olhcr hishops, and, if particular law so provides, also lo ordain all hishops".

"liy viriuc of Ihc law itself. Ihc l'aculiy is given to Ihc palriarch lo ordain and enthrone 
metropolilans and olhcr hishops of ihc C'hurch over which lic presides who liave becn appoinlcd hy ihc 
Roman l’onliff oulsidc ihc territorial houndaries ol llial C’hurch, unlcss in a special casc il is expressly 
cslahlishcd olhcrwisc".

" "Cleries liave a righl to bc absenl from Ihc eparchy for a period of one monih for an annual 
vacation while |a| period cxcccding Ihis rcquircs ihc permission of Ihc cparchial hisltop. Nevertheless. 
ihe eleric inusl coordinalc wilh his hishop lo delermine Ihc timing of ihc vacation and lo sccurc his 
rcplaccmcni in ihc minisiry during his ahscncc. Asidc from ihc annual vacalion, a eleric needs the 
permission of his hishop io he absent, even when he lakes his vacalion at inicrvals".

" “The synixl of hishops of Ihc patriarchal C'hurch is lo draw up ils Statutes in which are 
provided a secrclary of ihc synixl. preparalory conuiiissions. the orilcr of proccdurc as well as olhcr 
mcans ihal Ihey consider effcclivc for Ihc allainmcnl of ils goals”.
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-Statutes to regulate its operations. MFL article 10 § 2'1 (without any rclerencc to 
CCKO can. 113) indicalcs that the synod of bishops has its proper Statutes. It 
should he noted that diese Statutes are a pari ol the parlieular law. However, it 
seems that MFL article 10 § 2 is unnecessary. MFL article 30l\ in delineating the 

couneils to be constiluted in a parish. adds little to the provisions of CCKO can. 
295m‘.

It is inleresting that while CCHC) can. 331 S l '7 provides Ibr the possibilily of 
parlieular law to allow olhers not ca Heil to the elerieal state to be edueated in the 
niinor seminary. MFL article 36w absolutely prohibits it, while making no 
provisions regarding the possibilily of siudenls atlending classes during the day. 
I herc is no need Ibr the parlieular law in its present form. This is also the case in 
MPL article 37"'. in rel'erence to C’CHO can. 335 § 24U, which treals the 

reprcsentalion ol'the juridic person of the seminary; the article simply defers to the 

statuics of the seminary.
CCKO can. 408 § 211 treals the possibilily of entrusting eeclesiastical 

lunclions to lay persons except in those cascs that require sacred orders or are 
Prohibited hy parlieular law ol'the Church sui iuris. MFL article 5I1’ indicalcs no 

Parameters Ibr such an arrangement and simply relegales the maller to the 

competent eeclesiastical aulhority.

1 '"l’lie Synod ol I!isluips of Ille Maronile (’liurch has ils proper statines which liave beeil laid 
llow" >;y die lalhers ol'the syiiod lliemselves".

“In the parish, liiere are to lie appropriale eoimeils dealing witli pasioral and economic matters 
a«°nli"g to ihe iiomis laid down by the Synod of liisliops of the Maronite Church. The eoimeils are 

c religious emlownient adiiiinisiralive coniniiUee (uw//) and the pasioral couneil".
"hi die parish liiere are Io he appropriale eoimeils dealing witli pasioral and financial niatlcrs, 

m ,ltC(,rd witli the nornis ol'the parlieular law ol ils own Church sui iuris".
"hi ihe niinor seminary. ihosc who seeili to sliow signs of a voealion to Ihe sacred minislry are 

“Pccially to he eduealed. so thal tliey can inore easily and elearly diseern il lliemselves and eiillivale il 
"ll1' dedieation; in aeeord witli die norm of parlieular law, olhers also can he eduealed who, even 

<H|gh tliey do nol seem lo he ealled Io Ihe elerieal slale. can he eduealed Io l'idl'ill eerlain minislries or 
uPosio|ie Works. Ollier Institutes which. aeeording lo dieir .Statutes, servc the same purposes, even il 

sy diUer in name. are cquivalcill lo a niinor seminary".
"Those who are nol ealled lo Ihe elerieal state must not he adniilled. for whalevcr cause, lo 

0,|rd as internal siudenls in ihe seminary”.
"The Statutes of ihe seminary must delermine die juridieal causes in which ihe reelor of Ihe 

se"""nry must represenl il".
"In all juridieal inallcrs die reelor of die seminary represents il. unlcss parlieular law or die 

fatales ol'the seminary estahlish olherwise ".
, "Hesides Ihose eeelesiaslieal lunclions lo which lay persons are hy common law adniilled,

y may he adniilled hy a compclcnt aulhority lo ollier lunclions. except Ihose llial require sacred 
r‘ers or thal are expressiv forbidden lo lay persons hy Ihe parlieular law of tlicir own Church xui 

Unis"
"Hesides ihose eeelesiaslieal functions enlrusled lo lay persons hy eomnion law, lay persons 

may Ik- emrusied hy the coni|K'lent eeelesiaslieal aulhority with ollier serviees and lunclions 
W'ginaling Iroin the saerumenls of haplism and ehrisnialion willi holy myron in conlbnnily willi Ihe 

lreelives and leaehings of ihe Church".



Wilh regard lo ccumcnical initiatives, Ml’l. articlc 90* 11 essential ly rcslales 
the provisions of CCHO can. 904 § l". The lack of claboralion on ccumcnical 

matters results in an absence of a clear ccumcnical vision in the particular law in 
vigore in the Maronite Church. This is not the only example of a lacuna legis 
arising front the lack of specific Provision in the particular law". CCHO can. 937 
§ 2"' de fers lo the provisions of particular law regarding the implcmentation of 
decrecs cstahlishing offices. Ml’l. articlc 9147 in turn dclers the matter to the 

“competent ecclesiaslical aulhority”, withoul providing any specific details.
1 lence. the Maronite Church lacks details regarding the ereation of new offices. 
Therc arc certain cascs in whiclt the permission of the patriarch is required for 
certain acls. MIM. articlc 4()'\ ciling CCHO can. 365 § 2". requires the permission 

of the patriarch for a clcric to he ascribed to an eparchy of another Church sui 
iuris. Insofar as: (1) the power of the patriarch is rcslricled to the territory of (he 
patriarchal church; (2) this particular law is of a disciplinary naturc; and (3) this 
particular law has not becn approved hy the Apostolic See, it would seem to lack 
the force of law outsidc the patriarchal territory. Wc sliall exantine helow the 
possibility of the extra-territorial exlension of the law.

Another example is similar. Ml’l. articlc I35l>. in rcfcrencc to CCHO canon 
I941. requires the eparchial bishop to “ask the patriarch to confer the Order of 

Chorhishop or Periodeut”. The matter is disciplinary and therefore per se lacks the 
force of law outsidc (he patriarchal territory. Since CCHO can. 194 refers to ins 
particulare Ecdesiae sui iuris, the eparchial bishop - as we shall see below is 
not competent to enact il in bis own eparchy. (If it were simply a matter of ins 
paniculare, il would still he unlikely (hat an eparchial bishop would enact a law 
that would obligc him to seek permission from a superior in order to confer the

■" "The diverse undcrlakings of the ecuincnical movement must he eneouraged in conformily 
with the principlcs deereed hy the Seeond Vatiean Council and the direelives of llte Apostolic See and 
partieularly atnong Ihem. tlte Decreeon Iscumenisin".

M “Ecumcnical initiatives are lo he proinoted in every Church sui iuris throttgh special nortttsof 
particular law. white the Konian Apostolic See functions as llte moderalor of the movement for the 
entire Church".

”Tlti» observation was made hy IIOUSAMRA. Particular law, 201.
"The particular law of eaelt Church sui iuris is to determinc in grealer detail how thc.se 

prescripts are to he put inlo cffccl. iinlcss Provision has already becn made for certain matters hy 
common law”.

J; "It helongs to the competent ecclesiaslical aulhority to apply the decrecs rclaiing lo a reeently 
erealed olTicc and in llte way he sccs lii",

* "Tot the licil translcr of a eleric from our Maronite Church to an eparchy of another Church 
sui iuris, the bishop who pcrmils the transfer must obtain permission from the Maronite patriarch".

11 "If the particular law of the Church sui iuris so prescribes, it is also required for the licil 
transler to an eparchy of another Church sui iuris that the eparchial bishop releasing llte eleric ohtain 
the consent of the aulhority determined hy the sattle particular law".

50 "In aeeordanee with canon 250. the eparchial bishop must ask the patriarch lo confer the order 
of Chorbishop or l’criodeutcs |sie| thardul) tipnn elerics subjccl lo him who distinguished themselves 
in cxccllcncc and pastoral ministry, cspecially the viear general during or aller his Charge. The 
patriarch must confer diese Orders hy the imposition of hands or hy delegating this to the eparchial 
bishop".

M "The eparchial bishop can confer dignities upon elerics subjccl to tliem. others exeluded. in 
accord with the norm of the particular law of their own Churchcs sui iuris".
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Orders of chorhishop or periodcul.) The eparchial hishop is nol obligcil in ihis 
maller to seek Ihe permission of the palriarch in orilcr lo confer such Orders. Such 
a lack ofcanonical requiremcnl would nol prevenl die eparchial hishop oulside die 
Palriarchal lenilory from seeking die hlessing prior to Ihe ordination.

In botli of diese arlicles, one noles Ihal ihe terrilorial reslriclions relaling lo 

parlicular law coniplicate malleis.

i'Ulure Prospccls for Parlicular l.aw of Ihe Maronile Churcli

ll was already menlioned ahove llial Ihe Maronile palriarchal cliurch 
celebraled a palriarchal asscnibly in ihree sessions from 2003-2005. I he acls ol 
•bis asscnibly were coiifinned by Maronile Palriarch Nasrallah Peler ( ardinnl 
sl‘eir and Ihe Synod of Hishops on 11 June 200fv’’. As would he expeeled, die 
Maronile Cliurch wanted lo avail ilself of die fruils of die palriarchal asscnibly and 
re-elaborate 19% parlicular law. ll is beyond die seope of iliis sludy lo analy/.e die 
parlicular law ihal is slill in drall form, bul for anyone inlercsled, an Hnglish 
Iranslalion of the November 2009 drall has been published and analy/.cif .

IV. Territorial Restrictions on the Force ofParticular l.aw

l.ei us now examine ihe lerrilorial limilalions of die law. possihilities lor 
cxiraicrriiorial exlcnsion of die loree of law. and possiblc ramilicalions of ihe 
lerrilorial division of die parlicular law of a Churcli sui iuris.

A significanl l'aclor in die govemance arrangenienis ol die lüislem C alholic 
f hurches is ihal lerrilorial boundaries arc applied lo euch Cliurch sui iuris. In die 
eases of die palriarchal and major archiepiscopal churches. die len ilory ol lliose 
ehurches is die region in which die riie of die respeclivc churcli is observed and 
*i'e palriarch or major archhishop has legilinialely acquired die riglu lo ereel 
provinees. eparehies and exarcliiessl. The modillcalion of lerrilorial boundaries or 
li'e resolulion of doubls regarding boundaries ol ihe palriarchal or major 
arehiepiscopal cliurch is die exclusive compclence of die Roman PoniilT. upon 
reeeipi of a peiilion presenled lo bim by Ihe synod ol bishops’ , In die ease ol die

Maronile Patriarchal Synod 2003-2006. Texl and Kecoinincndaiions. Ilkerke 2IHIK. K-Il).
M See ISOUSAMKA. Parlicular law. 360 446 (Iranslalion) and 202-316 (umilysi.x).
5a CCKO e, 146 ü I: "The len ilory of die (’luircli over which ihe palriarch presides exiends over 

Ihose regions in which Ihe rile proper lo ihal Churcli is observed and ihe palriarch has a legilinialely 
acquired riglu lo ereel provinees. eparehies. and exarchics". CCKO e. 132 provides ihal wlial is Maleil 
m eoninum law lor ihe palriarchal churches is applicable also lo ihe major arehiepiscopal eluirehes 
Ull|css indicalcd olherwise or il is evidem from ihe nalure ol Ihe maller.

55 CCR(> e. 146 5 2: "II any doubl eoneerning Ihe lerrilorial boundaries ol Ihe palriarchal Churcli 
ilr>xes or il il is queslioil ol ihe modUic-alion ol boundaries. il is for ihe synod ol bishops ol Ihe 
Palriarchal Churcli lo invesligale die maller. Aller hearing ihe superior adminislralive aulhorily ol each 
Cbureh sui iuris coneerned. and aller diseussing die maller in die synod. il is up lo die sinne svnod lo 
Preseni a properly doeumenled peiilion lor Ihe resolulion of die doubl or lor die modiliealion ol die 
""undarics io die Roman PoniilT. ll is lor die Roman PoniilT alone lo resolve die doubl aulhenlically or 
l° <*L'eree a modiliealion of die boundaries".
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melropolitan church. i( is ihc exclusive competence of the supreme authorily of 
Ihe Church lo deline ihe houndaries ol'lhis calegory of Churches sui iuris-'1'.
The heads of the Hastern Cat hol ic Churches exercise authorily over the faithful in 
lwo ways according to the territorial houndaries of the Church sui iuris. CCKO 
can. 78 § 2 provides a general territorial restriclion on the power of the palriarch:

"The power of the palriarch is cxcrcised validly only wilhin the territorial 
houndaries of the patriarchal Church unless the nature of the matter or the 
common or particular law approved hy the Roman PontilT estahlishes 
otherwise"17.

Il is noteworthy (hat the term “validly" is ineluded. Any acts of governance 
not covcred hy the exceptions indicated in can. 78 § 2 are invalid. This applies 
also to legislative aclivity of Ihe synod; unless common law or particular law 
approved hy the Roman Ponliff provides otherwisc, the palriarch cannot validly 
promulgalc laws lor faithful outside the territory of the patriarchal church.

The precise canonical arrangements are articulated for Ihe patriarchal and 
arehiepiscopal churches in Title 4. Chapter 8, "The Territory of a Patriarchal 
Church and the Power of the Patriarch and Synods Outside lliis Territory" (CCHO 
can. 146-150). I he Hastern Code does not explieitly provide for extra-territorial 
governance lor the melropolitan churches sui iuris or other churches sui iuris.
Willi regard to legislative activity. the "divide" hetween territorial and extra- 
territorial power is articulated in CCHO can. 150 § 2:

"l.aws enacled hy Ihe synod of hishops of the patriarchal Church and 
promulgated hy the palriarch. have Ihe force of law everywherc in the world 
if they are liturgical laws. Mowever. if they are disciplinary laws or in the 
ease of other decisions of the synod. they have the force of law within the 
territorial houndaries of the patriarchal Church".

Therefore, the extent of the force of law of a synodal cnactment (hat is 
promulgated hy Ihe palriarch is determined hy the nature of the law itself: (I) if a 
law is a liturgical law. il has the force of law everywherc in the world; 12) in the 
case of disciplinary laws or other decisions of the synod. they have the force of 
law only within the territorial houndaries of the patriarchal church. The division 
hetween a liturgical law and a disciplinary law is not as seil-evident as one might 
presumc; for example, is the minimum age required for a Sponsor on the occasion v

v' CCKO c. 155 S 2: "Il is solely lor ilie supreme authorily ol ihe Church lo creei. modify, and 
suppress mctropolilan Churches sui iuris as well as lo deline Iheir lerritorial houndaries".

” See also CCKO e. 147: "Wilhin ihc territorial houndaries of die patriarchal Church. die power 
of the palriarch and ihe synods is cxcrcised nol only over all Christian faithful who are aserihed lo du« 
Church, hui also over otlierx who do nol have a local hierareh of iheir own Church sui iuris conslilulcd 
in die samc territory and. even if they rcinain aserihed in iheir own Church. are commiltcd lo die care 
of local hierarchs of ihai patriarchal Church wiili due regard for can. 916 § 5".



°t bapiisni58 a lilurgical law or a disciplinary law? The response will determine 
•he exient ol' the force of law of iliis parlicular law of die Maronilc C’liurch.

The Ibllowing 13 anicles are lilurgical laws and, consequenlly. enjoy die 
f°rcc of law lliroughoul die Maronilc Chureh: 67 (right ol consccraling sacred 
oils); 68v' (a«c ol First Comnuinion): 69 (sacred speeies): 70 (obligalion lo reeeive 
ITivine Kucharist); 71 (disiribudon ol Divine F.ucharisi); 72 (place ol sacraineni ol 

penanee); 73 (ordinalion in anolher eparehy); 74 (inlcrsdccs belween ordinalions): 
(marriage by proxy): 85 (lime of eelebralion of marriagc); 86wl (sacranienlals); 
(lioly days of obligalion): 88 (veneralion of saints).

The oiher 92 arlicies of Ihe Maronilc Parlicular Law are of a disciplinary 
naiure; consequenlly, Iheir legal Ibree is restricled lo die lerrilory ol die patriarchal
chureh.

* • Hxtralerritorial Hxlension of die Force of I ,aw
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While die force of disciplinary parlicular law is per ne restricled lo Ihe 
lerrilory of die patriarchal chureh, die Luslern Code provides means lo exlend die 
hiree of law cxtra-lerrilorially:

“Lparehial bishops eonsliluled outside die territorial boundaries ol die 
patriarchal Chureh, who desire lo do so, ean attribule die force of law io 
disciplinary laws and ollier deeisions of die synod wliicli do not exeeed llieir 

compeience in their own eparehies; if, however, ihese laws or deeisions are 
approved by the Aposlolie See, ilicy have die force of law everywhere in die
world"fil.

Approval of die Aposlolie See

One way lo exlend die force of laws enaeled by die synod ol bishops is lor 
llle Aposlolie See lo approve62 ilieni. Approval by die Aposlolie See allribuies die

. Ml’l. arl. 6() (cf. can. 6X5 g 2): “For a person lo fulfill validly Ihe role of a Sponsor, hcsiilcs 
*** IhingN rci|uired by can. (>85 § I. 3“. ii is necessary llial hc or slic bc ai Icasl 18 ycars old and lead 

1 c 'n hannony will« the l'aitli and the role lo bc umlcrlakcn". 
alt. * Pri,v's'l>ns of MIM. arl. (>8 regarding Ihe receplion of I loly Comniunion by childrcn only
‘‘ih ' lllB ,a8c ol st-vcn years sccnis lo bc contrary lo die “spirit” of CCM) c. 697, vvliicii indicalcs llial 

0 Divine Fucharisi is io be adminislcrcd as soon as possible (i/iuwi primmn) in accord willl the 

I Hie parlicular law of euch Chureh sui iuris". Sec also Congregation for the Faslern (’luirches,
slruciion lor Applying ihe I .ilurgical l’rcscriplions of die Code of Canons of die Faslern Clmrclics. n. 
4 ValicanCily 1996.

lo h ^'FI arl' refcrcncc In CCFO c. 867 g 2, States: "Concerning the sacratnenlal, ihe norins 
l1. c aPPhed are (hose prescribed by lilurgical hooks. riluals, devolions and processions and wliicli 
(--ccived die rccognilion of ihe Suprenie Aulhorily of ihe Chureh". In rci|uiring die rccognilion of 

oupreine Authorily, die Maronile Parlicular l.aw recuiires a higher level of ecclesiaslical approval 
,an l’CKO c. 657.

J CCFO c. 150 g 3. I he iranslalion differs from Ihal of ihe CCFC.

(1 r Appruhaiio is dcl'ined as "the giving of one's approval, approhalion" (cf. I’. (!. W. (il.ARIi. 
x °rd lalin Dictionary, New York 1983 |hercaficrOI.D| s. v. "approbalio").
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force of law io ihcse laws cvcrywhere in ihc worlil: “xi vero hae teges vel 
decisionex a Seite Apostatica upprobatae sunt, ubique terrarum viiti iuris habent. 
Approval (approbutioof synodal laws and ihc conscquenl exlralemlorial 
extension of ihc aulhority is dislinct from recognitiobl or onactmenlw of parlicular 

law on Ihc pari of Ihe Aposlolic Scc.
How docs onc catcgori/c synodal laws ihat arc approved by ihc Roman 

Ponlil'for Aposlolic Scc? Arc such laws patriarchal laws or papal laws',' Uecausc 
Ihc laws were cnacicd by Ihc synod of bishops and promulgaled by ihc palriarch, ii 
is accuraic lo calcgori/c such laws as patriarchal. Ncvcrlhclcss, Ihc approval of 
ihc Roman Ponliff or Aposlolic Sec radically changes Ihc nalurc of ihc laws. Onc 
must lirsl nolc Ihat Ihc canon dcscribes such a law as having Ihc force of law 
cvcrywhere in ihc world (ubique terrarum). Allhough ihc law already was in 
vigore in ihc patriarchal territory, ihc approval attributes ihc force of law lo ii 
Ihroughout ihc patriarchal church inside and outside Ihc territory of the

Tliere arc eases in which Ihc CCKO requircs ihc approval of Ihc supremc uuihorily of ihc 
Church, ihc Roman Ponliff or ihc Aposlolic Scc in orrler lor ihc ins parlicularc to acquirc ihc force of 
law: CCKO c. 56 requircs approval hy ihc supreme aulhority of ihc Church lor norms rcgulaling ihc 
power of palriarchs; CCKO c. 7X S 2 provides ihat parlicular law approved by ihc Roman Ponliff can 
modify ihc territorial rcslrictions on Ihc oxereise of palriarchal power; CCKO c. I3X ircals special 
norms governing inclropoliians esiuhlishetl outside ihc patriarchal territory. Such norms cnacicd by ihc 
synod of bishops require Ihc approval of ihc Aposlolic Scc; CCliO c. 1X7 S 3 Ireals ihc clcclion of 
bishops and allows lor a possiblc modificalion of Ihc proccdurc wilh ihc approval of ihc Roman 
Ponliff; CCKO c. 322 § 3 requircs ihc approval of Ihc Roman Ponliff lor Ihc decisions of an asscmbly 
of llicrarchs tu have Ihc force of law; CCKO c. 322 § 4 requircs ihc approval of ihc Aposlolic See for 
ihc sialufes of an asscmbly of hicrarchs; CCKO c. XXI) 5 .3 requircs ihc approval by ihc Aposlolic See 
for parlicular law cnacicd by Ihc synod of bishops regarding Ihc Suppression or Iranslcr of holy days; 
CCKO c. I3XX prcscribcs tlial changes lo Ihc proccdurc for ihc removal or iranslcr of paslors requircs 
Ihc approval of ihc Aposlolic Scc,

“ Kecognitio is Iranslalcd as "formal examinalion. inspcclion. review" (Ol.D, s, v. "recognilio''). 
The CCKO calls for ihc review of: ccrtain lilurgical lexls hy ihc Aposlolic See in Order for ihc Icxls lo 
he considered as approved (CCKO c. 657 ü I); Statutes of an associalion by Ihc coinpctcni 
ccclcsiaslical uuihorily in Order for die associalion (o hc recogni/cd in the Church (CCKO c. 573 § 2). 
(Ine eould also arguc Ihat the receplio of (hc Aposlolic See of laws cnacicd by ihc council of hicrarchs 
(CCKO c, 167 5 2) is also essemially a recognilio. In eomparing Ihc proecss o( approbutio wilh Ihal 
of recognilio (white not drawing a loo clear-cul disliliclion), onc mighl characlcri/c approbutio as a 
positive confirmalion of Ihc legislalion. while recognitio can bc conslrucd as a prevenlalive mcasurc: 
"Recognilio, en cuanlo eonccplo, signilica cl examen y fallo subsiguicnlc de que nada relative a la fc. 
las coslumbrcs o la oportunidad es mercccdor de censura" (cf. .1, OTADUY - A. VIANA - J. 
SKDANA |cd.|, Diceionario General de Dcrecho Canünico, Pamplona 2012; s. v. "recognilio”).

M In addilion (o laws cnacicd by ihc supreme aulhority of ihc Church (CCKO c. 1402) and ihc 
common law of ihc Kastern Churehes (CCKO c. 1493 5 I). ihc CCKO provides ihal ccrtain parlicular 
laws arc cnacicd by Ihe Aposlolic See: CCKO cc. 29 and 30 include possibililies for alternative norms 
regulating ascriplion: CCKO c. I3X provides ihat Ihc Aposlolic Scc can enacl norms rcgulaling 
melropolitan sees cslahlishcil outside Ihe territory of ihc palriarchal church: CCKO c. 572 stipulates 
ihal cilher parlicular law of ihc Church stti iuris or parlicular law cnacicd by ihc Aposlolic See governs 
sociclics of Ihe Aposlolic life; CCKO c. 758 5 3, in ircaling Ihc admissioil of married men lo sacred 
Orders, indicales Ihal Ihc “parlicular law of euch Church sui iuris or special norms eslablishcd by ihc 
Aposlolic See arc lo bc followed in admilling married men io sacred Orders”; CCKO c. 1036 S 4 
provides thal ihe Aposlolic Sec can approve oreslablish Ihc highcsl amounl regarding Ihc alienalion of 
goods.
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patriarchal church"’. Once approval of the Roman Pontiff or Apaslolic Sec is 
givcn, the synod of hishops is no longcr compclcnt to dcrogalc Irom or ahrogalc 
the law without the approval of the Roman Pontiff or Apostolie See. I his 
arrangeinent is not only ofa theorelical, but also of a praclieal concern.

3- Hnactment hy the Kparchial Bishop

CCHO ean. 150 § 3 also pn>vieles that eparchial hishops can. if they want. 
"altrihule the Ibrce of law lo disciplinary laws and other decisions of the synod in 
•heir own eparchies". Ilow does the eparchial hishop attribulc the force of law lo 
synodal legislalion? Since he is subordinale to the synod, he cannol - as is the case 
Willi the Apostolie See approve the synodal legislalion. The only way in which 
the eparchial hishop can attribulc the force ol law lo a law enacled outsidc his 
territory is to promulgatc it. This conforms to CCHO c. 1488: "I,aws are 
estahlishcd hy promulgation". llnlike synodal law approved hy the Apostolie See, 
the law promulgatcd hy the eparchial hishop is eparchial law since the eparchial 
hishop is the aulhor of the legislalion. Hparehial law falls under the general 
calegory of ins parliculare and is thereby susceptihle to lulure derogalion hy 
himself or his successors.

The Provision contains a restrictivc clause that generally seems to he 
overlookcd: the eparchial hishop can attribulc the force of law to those mallers 
•hat do not exceed his compctcnce (ipiae eonun compelenliani non exceilunl) . 
Inclusion ol' this phrasc in the canon is prcntised on the tuet that the synod ol 
hishops enacls laws that are heyond the compctcnce ol the eparchial hishop lo 
enact. ('an. 150 § 3 does not give the eparchial hishop carte blanche to duplieate 
the laws of the synod in his own cparchy; he can atlribute ihr Jorce of law only lo 
those laws that are williin in his compctcnce to legislate.

Whal are the limils of eompeience? The lutstem Code articulales ccrlain 
•lislinctions. Taking a via negativa approach. the Hastern Code defines ins 
Parliculare (“particular law") as laws. legitimale customs. Statutes and other 
norms of law. which are neither common lo the enlire C'hurch nor lo all the 
Hastern Gatholic Churches,,K. The lerm ins parliculare is a gencric lernt that 
includes patriarchal, major archiepiscopal. metropolilan and eparchial laws.

''' Sonic arguc that ilie approval ol lltc Apostolie Sec extends the legal loree ol the synodal 
maelment only cxlratcrrilorially but if the inlention of the Icgislator is to providc lor a consistenl 
canonieal arrangeinent lor the patriarchal ehureh. it would seeni that approval of a synodal enaclnient 
is lor the enlire patriarchal clmrch, that is, inside and oulside Ihe territory. It is illogieal that the synod 
°f bishops would he eonipctciH lo dcrogalc front or abrogate a law approved hy ihe Roman Pontiff or 
Apostolie See even inside Ihe patriarchal territory. The Provision of CCHO e. ‘>»5 § 2 ("An inferior 
Icgislalor cannol validly issue a law conlrary lo higher law") should also he kept in mind.

Sollte might presnmc that this phrasc refers only to Ihe lact that eparchial hishops cannol 
atlribute force of law conlrary to enact ment s of the Roman Pontiff or A|xistolie See. implying die 
•Bstrietions on ntarried elergy. Such a presuinplion is unsupporled.

CCHO e. 1493 § 2. White Ihe canon refers lo "Church" and "Hastern Churehcs" without die 
t|»ialiITc:ition of "Catholic". one can presume iltai the seope of Ihe dcfitiilions are rcstrielcd lo the 
(’alholie comnuinion (cf. CCKOc. I).
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Statutes of juridic persons and bodics, euch of which is cnacted according to the 
nalurc of the Institution.

In addition to the gcncric lernt of ins particulare, ihe Easlcm Code also 
employs Ihe lernt ins particulare Ecclesiae sui iuris to designale laws cnacted al 
the level oj the Church sui iuris. The ins particulare Ecclesiae sui iuris is further 
specified according to ihe hicrarchical rank of ihe Church sui iuris cnacling it: (I) 
ins particulare Ecclesiae patriarchalis''"; (2) ins particulare Ecclesiae 
Metropolitanae sui iuris', and (3) ins particulare in “ceteris” Ecclesiis sui iuris'".

The Mastern Code slipulates whal aulhoriiy is compelenl to cnacl ins 
particulare Ecclesiae sui iuris1': Ute Roman PonlilT , the supreme aulhoriiy of ihe 
Church Ihe Apostolic Sec* 71, the synod of bishops of Ihe patriarchal church / 
rnajor archicpiscopal church \ the council of hierarchs of Ihe metropolilan church 
sui iuris"' and the compelenl aulhoriiy in an "Other" Church sui iuris". One must 

conclude that no other aulhoriiy is compelenl to enaet ins particulare Ecclesiae sui 
iuris'*.

Legislation enacled by an eparchial bishop, while falling under the category 
of ins particulare, does nol qualify as ins particulare Ecclesiae sui iuris; an 
eparchial bishop allcmpting to cnact particular law falling under Ihe category of 
ius particulare Ecclesiae sui iuris would be acling beyond his competcncc. This is 
the parameler of Ihe phrase "which do nol excecd iheir competcncc" (cpnie eorum 
competentiam tum excedunt) as found in CCEO canon 150 § 3.

Certain articles of Ihe 1996 MaroniIc Particular Law refer to canons that 
speak of ins particulare and arc thcrcldrc within ihe competcncc of the eparchial 
bishop to legislate: 17 (parlicipanls in eparchial synod); 20 (term of officc for 
eparchial finance ofliccr); 24 (lernt of officc of prolopresbytcr); 25 (role of

Note Ihal the synodal enaclmcnts of the major archiepiseopal eliureh fall under Iltis category; 
seeCCEOc. 152.

111 These arc ihe distinelions drawn by I. ZU/.KK in Index Analylicus Codicis Canomnn 
Hcclesiarum Orienlalium (Kanonika 2), Rome 1992; s. vv. "ius panieulare”. "ius particulare Ecclesiae 
patriarchalis". "ins particulare Ixclesiae Metropolitanae sui iuris", "ins particulare Rcclcsiae sui iuris", 
"ius particulare in "ceteris" Hcclesiis sui iuris". See also HHARANIKUI.ANC1ARA, 28-31.

n There appears to be an itnprecision in COX) e. 880 «j 2 ("The conipetence to conslitute. 
transfer or suppress least days and days of pcnanec for individual Churches sui iuris belongs also to Ihe 
aulhoriiy in those churches thal is eompetent Io estahlish particular law. Il niay do so. however, only 
aller takinp inlo aecount Ihe other Churches sui iuris und withoul prejudice to can. 40 § I“). There arc 
many aulhorities compelenl Io estahlish particular law: il would secitl that the canon intends to rcslrict 
Ihe aulhoriiy to those compelenl to enaet particular law on behalf of the entire Church sui iuris,

’’ CCKÖ cc. 78 §2; 159; 182 «3.
71 CCEO cc. 56:58.
71 CCEO cc. 29 8 1.30:554 § 2; 888 § 3: 1388.
”CCEOc. 1108 I.

CCEOc. 167 8 I.
" CCEO c. 176.
” It is worth noting that the particular law of a Church sui iuris has grealcr stahility Ihan 

particular law of an cparchy because of the legislative aulhoriiy behind il. One should also lake inlo 
aecount thal Ihe fonnalilics required in the enaclmenl and promulgalion of particular law of a Church 
sui iuris arc morc demanding.



proiopresbyier): 28 (ticquisition «f office of paslor): <1 (prescrvalion of older 
parish rccords); 35 (dircctor of vocalions): 36 (lay siuilcnl.s in minor seminarics); 
37 (scminary Statutes): 38 (scminary moderalors); 41 (annual relrcat lor 
scminarians); 42 (conduci of clcrics); 44 (daily celehralion of Divinc l.ilurgy); 45 
(unbccoining clcrical conduci); 48s" (annual vacalions of clcrics); 49 (clcrical 
garb); 50 (financial supporl of clcrics and Ihcir lamilics); 52 (convcnlual chaplcrs 
of monaslcries wiili Icss ihan six mcnibcrs); 56 (cslablishmenl of olher l'orms of 
ascclical lifc); 58 (private associalions); 59 (calcchumenate program); 00 
(calcchclical committcc); 61 (homilies); 62 (clcrics and social Communications); 
65 (place and minislcr of haptism); 66 (qualificalions lor lawfulncss ol Sponsors); 
77 (announccmcnt of candidatcs lor sacrcd orders): 78 (spiritual retreats lor 
ordinands); 83 (proper paslor of marriagc): 89 (rcccplion of lay persons into 
Maronite C'hurch): '8) (ecumcnical initiatives); 97 (annual budgcls and financial 
reports); 08 (annual reports on donations): 99 (crcation of non-aulonomous pious 
foundalions); l(K)sl (constilution or acceplance of pious foundations); 102 
(communicalion of judicial acts); 103 (expenses lor judicial causcs): 105 (penal 
sanciions).

Sonic articlcs of the Maronite Particular l.aw rcl'cr lo canons of the Kastern 
Code in which the lerm ins particulare is used wilhoul any lurthcr qualification. 
hut ex natura rei such matters arc beyond the legislative compclence ol the 
eparchial bishop: I (cleclion of patriarch); 2 (time lor the convocation ofsynod of 
hishops lor patriarchal elcction); 3 (synod presidcncy during patriarchal cleclion); 
4 (cleclion of secretary and scrulineers); 5 (requirements lor elcction): 6 
(patriarchal Visitation of eparchics): 7 (ordinalion of bishops); 8 (Obligation of 
Patriarch to oller Divinc Sacrificc lor the laiihful): 9 (voting rights of bishops 
outside territory); 10 (convocation of synod of bishops); 11 (patriarchal finance 
olficer); I2x:’ (elcction of bishops); 15*' (Obligation of eparchial bishop to Iv 
present in eparchy); 16 (eparchial administralor); 33 (exarchs emeriti); 46 (clcrics 
and polilical activitics); 53 (dispensation front lemporary vows); 54 (disntissal of 
■nonk in lemporary vows); 92 (rccoursc against patriarchal administrative decree): 
101 (eslablishmenl and o|ieralion ofunified permanent tribunal).

I hcre arc also MIM. articlcs that rcl'cr lo canons calling lor ins particulare 
Ecclesiae sui iuris (or a Variation of tltis lernt). The articlcs are as lollows: 13

" MIM an. 31 refers lo CCKO c. 55 I and 5. The lirsi paragraph calls lor nonns ol 
Particular law ol ihe Church sui iuris: iIk- fiflh paragraph refers lo particular law on Ihc prescrvalion of 
"hier parish regislcrs.

"" In comhining CCfiO ec. 386 5 I und 392. MIM. arl. 18 ereiltes an impiccision: il refers lo 
nionih long ahsenccs Ironi Ihe eparchy. II a elerie look his vacalion wilhin Ihe lerrilory of Ihe eparehy. 
he would iioi Ire canonieally ahsenl One noles Ihal ihe arlicle refers lo all clerics, nol jusl presbylers.

” MIM. an. 100 Irc.ll-. ihe acceplance of pious foundalions and niakes refcrencc lo Ihc law on 
ihr l'erxomil Slamies of Calholit Kilos. Ihe personal Malules are heyond ihc scope of an eparchial 
bishop ouisidc ihc lerrilory of ihe palriarehal church.

MIM . arl. 12 § 2. in Irealing ihe presemalion of eamlidales. refers lo particular law approved by 
'he Roman l’onliff. bin ilocs nol eile Ihe \pccilic refcrencc.

1,1 MIM. an. 15 refers lo ('('KO e. 2IU 5 3. which ineludes ihc phrasc "esiablisbeil by ihe 
Particular law of his own Church sui iuris".
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(permission to confer Orders of chorbishop and periodeul); I4's' (Obligation of 

cparchial hishop locelebrale Divine Hucliarist for the intentions ol'lhe laithful); 18 
(communicalion of acts of cparchial assembly); 19 (protosyncellus and synccllus 
shoukl be cclibatc presbytcrs); 21 (cparchial finance council); 22 (presbyteral 
council); 23 (qualifications of protopresbyler); 24 (protopresbyter lernt of Office); 
26 (lernt of office of paslors); 27 (appoinlmenl of several presbytcrs to one 
parish); 29 (Obligation of pastor to celebralc Divine Liturgy for intentions of 
laithful); 30 (parish councils); 32 (rclirement of paslors); 34Kfl (minislry of minor 

clerics); 39 (ascription through reception of minor Orders); 40 (transfer of 
ascription of a elcric lo anolher Church sui iuris)', 43 (clerical Obligation to 
celebralc divine office); 47% (prohibition of clerics to exercise business or trade); 

51 (enlrusting ecclcsiastical lunctions to lay persons); 55 (erection of secular 
institules); 57 (establishment of societies of apostolic lile); 63 (intellectual 
property rights); 64 (permission for non-Catholic Christians to use ecclcsiastical 
facilities); 79 (marriage preparalion / belrothal); 80 (determination of l'reedom to 
marry); 81 (lawl'ul age of marriage); 82 (promiscs in mixed marriage); 84 
(marriage by proxy); 91 (provisions for the establishment of Offices); 93 (cparchial 
laxes on physical persons); 94 (laxes for acts of governance); 95 (financial supporl 
of clerics); 96 (administration of ecclcsiastical goods); 104 (exccution of judicial 
scntence).

Finally. there is ins particulare tliat requires the approval of the Roman 
PontiI f (cf. CCK() can. 182 jj 3 and 880 $ 3) or the Apostolic See (cf. CCRO can. 
1388) in order lo acquire the force of law. ln the case of the parlicular law of the 
Maronite Church, one can rcfer to MPI. art. 12 § 2*', which treats the election of 
bishops and requires approval of the Roman PontiIT; MPL art. 87ss, which treats 

holy days of Obligation and requires the approval of the Apostolic See. * **

M MIM. art. 14 (cf. CCRO c. 198) does not liave the force of law ouisidc the territory of the 
patriarchal church. bul Ihc cparchial hishop is houiul hy the inorc general Obligation imposeil hy the 
Rastern Coric, l-.vcn il CCHO c. 198 referred only lo ius luinicuhire, it wonlil hc inappropriatc for the 
cparchial hishop to legislatc in Iltis maller bccausc elfcclively he would he binding only hitnsclf. Cf. 
MIM ms. 18,21 and 22.

" CCRO c. 227 defers the Organisation of minislries of minor clerics to parlicular law of the 
Church sui iuris: MIM an. .24 in tunt reiegalcs ihc Organization of (he minislries of cantor. Icclor and 
sutxleacon to the cparchial hishop in collahoration with Ihc pastor.

One sltould note tliat most of the deacons in my own eparchy are in violalion of CCRO c. 285
«2-

*' "In accordancc with the parlicular law approved by the Koman Pont i ff, only the Patriarch has 
Ihc right to propose the names of the cpiscopal candidatcs lo the falhers of the synod. wlto exantine Ihc 
nantes of the candidales and then compilc a list of Ihc names hy secrel bailot which must be transmitled 
through Ihc pairiarch lo ihc Apostolic See in order lo oltlain Ihc assent of ihc Roman PontiII".

** '■>) I The holy days of Obligation in our Church arc the lollowing: the Nalivity, new years day 
|sic|. ihc Rpiphany. Saint Maron. Saint Joseph. Holy Weck, (iood Rriday. Raster Monday, Saints Peier 
and Paul, ihc Assumption of the Virgin, the Triumph of Ihc Cross, All Saints, Immaculate Conceplion 
and the least of ihe palron of ihe parish. cxcepl il the cparchial hishop has transferred any of diese 
fcasls lo Sunday. when il does not coincide with a civil holiday. § 2. Along wilh the Synod of Hishops 
of Ihc Patriarchal Church, ihc patriarcli has ihe right lo esiahlish. iransler or suppress ihcm for all Ihe 
Maronilc Church taking into consideration. as much as possihle. ihe siluation of the olher Churches 
and ihe circumstances of place and time. § 2. Along with Ihe Synod of Bishops of ihe Patriarchal
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In oriler io appreciale the dislinclions rcganling Ihe eompeience ol an cparchial 
hishop io attribule ihe force ol' law lo enaclmenls of Ihe synod of hishops, let us 

examine sorne specific issues.
CCHO can. 284 § 3. d*’-''*’ provides ihal a pastor is permaneni in Ins ofllcc and 

is noi io he appomied lor a llxed period of lime unless ihe particular law ol' his 
Cluirch .sui iuris permiis it. Based on ihis Provision, MI’L article 26 1 permils a 

pasior io he appoinled for a delermincd period of time.
CCHO can. 284 § 3. 4° does nol reler simply lo any particular law. hui lo 

particular law tu llir level of ihr Cluirch xui iuris. I he eparchial hishop is not 
kompetent lo enact particular law of the Cluirch sui iuris and, Ihereforc, is nol 
Computern lo cnacl legislalion tlial would allow for Ihe appointment of a pasior for 
a determined period of lime. I his arrangement is appropriale: olherwise Ihe 

eparchial hishop would he logislaling for himsell alone (cf. Ml’l. arlicles 14, 18.
21 and 22).

Anothcr examplc can hc Ibund in MPL article 27 § I " regarding Ihe 

arrangement of cntrusling a parish lo several preshyters. CCHO canon 287 § 2 
provides that particular law ol' the Church sui iuris can allow for Ihe derogalion 
,r°ni ihe general provision that each parish is lo have only one pastor. Ihe 

eparchial hishop is not compclent lo enact ihis legislalion for his own cparchy. 
There arc cases in which the Maronile Particular Law requires conl'irmation of an 

eparchial hishop*s actions by a superior aulhority. For examplc. MIM. article 56"‘. 
in reference to CCHO canon 570"1. provides tlial an eparchial hishop. with the 

eonsent of the preshyieral council, can esiahlish other Ibrms of ihe eremitical lil'e, 
ihe slaluies of which arc lo he approved by Ihe palriarch logether wiili ihe symul

Church. ihe palriarch also lias ihe riglil lo supprcss or iransl'er lo a Smulay the lioly days of Obligation 

common lo ihe Oriental Churches vvilh ihe approval of Ihe Aposlolic Sec. S 4. Taking inlo 
consideralion Ihe circimislanccs ol place, lasiing is ohligalory in ihe season ol I ein and Holy Weck. 
Absiinence is ohligaiorv on l-ridays Ihroughoul the ycar exccpl Ihe period hclwecn Ihe fcasl ol Ihe 
Naiiviiy and ihe lipiphany, hclwecn Ihe fcasl of Basier and l’cmccosi. ihe weck picccding ihe season of 
C'nl and ihe Pridays ihal fall on a holy day of ohligalion".

*" " I he pasior is permaneni in his Office. Ihereforc he is nol lo hc appoinled lor a dclcrinincd 
Period of lime unless die particular law of his Church sui iuris permils it

......Pie pasior possesses slahilily in his office I towever, hc can he nained for a fixed perio.1 or
finie delermincd hy Ihe eparchial hishop in accordanec wilh can. 2X4 5 2 .

"In ihe same parish Ihcrc niusl he only one pasior. Howcvcr. when necessary, a parish inny he 
emiusled lo several prcshylcrs on condilion ihal ihe eparchial hishop dclerminc in the deerce of 
appoinimeni ihe righis and ohligalions of ihe moderalor and ihe oilicr prcshylcrs

"In die same parish iherc is io he only one pastor; howcvcr. if Ihe particular law of Ihe Church 
iuris allows ii. a parish may he enlrusled lo several prcshylcrs; ihe same particular law is lo 

deiermine precisely the righis and ohligalions of Ihe moderalor. who direcls die common aclion and 
'cpoi ls cm || io die eparchial hishop. and whal arc Ihosc ol die olhcr prcshylcrs .

'** The eparchial hishop can. wilh Ihe conscnl Ol* the preshyieral council. esiahlish olhcr lorins 
«f aseelieal life which imilate Ihe ctcmilical lil'e which may or may nol helong lo an inslilule of 
consecraled life. Consecraled virgins and widows living in die world and having puhlicly professed 
chasiiiy can ;lis„ |K accepied. The ccclesiaslieal aulhorily which eonlirms Ihcse slaluies is Ihe palriarch 
Willi Ihe Synod of Bishops of die l’alriarchal Church".

' "By means of particular law. olhcr kinds of ascelics who imiialc eremilical lil'e. whclher Ihey 
on8 lH an inslilule of consecraled life or nol. can ho constitulcd. Consecraled virgins and widows 

v,n8 ‘'Pan in Ihe world. having puhlicly professed chasiiiy. can also hc eslahlishcd ".
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of bishops. Since ii is a maller of simple parlicular law, the eparehial bishop is 
compelenl to enael il in his own eparchy; however. il is unlikely Ihal he will obligc 
himselfto ohiain (he approval of the sialules to the patriareh and synod.

Lei us eonelude Ihe examples wilh an examinalion of Ml’l, arlicle 19g'\ 

whieh provides that parlicular law of ihe Church sui iuris ean permil Ihe 
appoinimeni of a married preshyier in conlbrmily wilh CCEO ean. 247 § 2'"'. An 

eparehial bishop in die United States is nol compelenl io enael such a law for his 
own eparchy because il is nol wilhin his eompelcncc lo enael ins particulare 
licclesiae sui iuris, l urther, appoinimeni of married presbylers lo officc in Ihe 
IJniled States is conlrary lo special norms enacled by die Aposlolic See'1'.

4. Kamifications in Laws Lacking Territorial Exlcnsion

Given die lerrilorial reslrielion of patriarchal authorily (cf. CCHO ean. 78 § 
2). ihe lerrilorial reslrictions of ihe legal loree of laws enacled by ihe synod of 
bishops (cf. CCEO ean. 150 § 2) and die possibilily of Ihe cxlension or non- 
extension of die force of law lo laws enacled by die synod of bishops (cf. CCHO 
canon 150 § 3), one must eonelude that die Lastern Code Ibresees ihe existencc of 
lwo legal sysiems in cffect in each of ihe patriarchal churchcs. Such a dichotoniy 
can have awkward effects.

F-orexample, MPL arlicle V) K signil icanlly modifies of ihe general Provision 
of CCEO can. 358w regarding ascriplion (incardinalion) ol eleries by staling Ihal 
by ihe reeeplion of any of die three minor Orders, i.e., canior. leelor and 
subdeacon, one is ascribed in die eparchy. Such an arrangement is possible al the 
level of ins particulare licclesiae sui iuris; il exeeeds ihe eompetence of Ihe 
eparehial bishop lo enael such law. Thcrefore, lacking approval of ihe Aposlolic 
See. the Maronile Church now has lwo sysiems ofclerical ascriplion: ordinalion lo 
minor Orders inside die territory of die patriarchal church and ordinalion lo ihe 
diaeonalc oulside die territory of die patriarchal church.

Similar disparilies of disciplinc Ihal can be resolvcd only wilh Ihe 
Intervention of ihe Aposlolic See also exisi in die case of ihe Obligation of elcrics 
lo cclehrate Ihe divine officc (MPL arl. 43)11"

1,5 ‘The vicar general and Ihe episcopal vicar nnisl be eelihale presbylers. In case of necessily, 
ihe lauer may be a married priesl",

"The prolosyneellus and Ihe syneelli are lo be eelibale presbylers. unless Ihe parlicular law of 
iheir Church sui iuris has cstablishcd olherwise: il possible. Ihey should Ire from ihe elcrics ascribed lo 
ihe eparchy; Ihey are lo be nol less llian lliiny years of agc, have a doeloratc. licenliale or expenise in 
some saered seienee; be coinincndahlc for sound doeirine. uprighlness, prudenee and praelical 
expcrience".

Saered Congregalion for ihe Kastcrn Church. deeree Qua sollerti, 23 Deeeinher I929, in: AAS 
22 (1930) 99-105.

"Hy reeeplion of any of ihe minor Orders a seminarian is enrolled in Ihe eparchy".
“Tlirough diaconal ordinalion. one is ascribed as a elerie lo Ihe eparchy for whose .Service he is 

ordained. unless in accord wilh Ihe norm of parlicular law of his own Church sui iuris, he has already 
been ascribed lo Ihe saine eparchy".

MIM. ari. 43 (cf. CCEO e. 377): "Clcries in major Orders must eelcbrale ihe divine officc in 

choir or privalely".
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Regarding disciplinary laws cnacicd by ihe synod of bishops and 
proniulgatcd by ihc palriarch hut lacking approval of Ihc Aposlolic Sec. ii is lo he 
noled (hat Ihe eparchial bishop is free lo proniulgale a law Ihal is idcnlical. similar 
or even conlrary lo ihc disciplinary laws of ihe patriarchal church ihal do nol enjoy 
Ihc force of law oulside ihe lerrilory of ihc patriarchal church. Disciplinary laws 
enacled by ihc synod of bishops have a ccrtain moral wcighl. hui ihc prohihition 
againsi ihc cnaclmcnt of legislalion conlrary lo superior legislalion is nol 
applicable sincc Ihcrc is no superior legislalion in vigore.

For example. CCKO can. 331 § I allows for panicular law lo pcrmil sludcnis 
nol called lo ihc cicrical slale Io bc cducalcd in a minor seminary; Ml’l. arlicle 35 
prohibits such sludcnis Irom boarding as internal sludcnis. An eparchial bishop 
tan cnact ihc samc panicular law in his cparchy or providc oihcrwisc according lo 
ihc provisions of Ihe common law.

Anoihcr scenario should bc taken inio considcralion. I he synod ol bishops 
can cnacl panicular law in a specific maller; subsequenlly. an eparchial bishop 
can. if ii is wilhin Ins compclcncc, cnacl Ihc samc provisions in his own cparchy.
II. in ihc fulure. ihc synod of bishops should ehangc ihc law, Ihc eparchial bishop 

ls nol obligcd lo modil'y his own eparchial law.

5. A Proposal for Grealer Clarily

The re arc somc who will nol sharc ihc conclusions drawn in ihis paper. 
Neverihelcss. Ihc sludy has shown Ihal Ihc present syslem gives rise lo conlusion 
regarding ihc l'orcc of law of synodal enaclmenls. linder ihe currcnl provisions, 
*hc cxiraicrrilorial exicnsion of ihe force of law is Icli lo lwo aulhorilics, onc 
inferior (ihe eparchial bishop) and onc superior (Ihc Roman l’ontill or ihc 
Aposlolic See). In ihc casc cnacimcni of eparchial law on Ihc pari of Ihc eparchial 
bishop. therc arc limilalions as lo whal hc can cnacl or as lo whal he mighl he 
willing io cnacl. In Ihc casc of approval on ihc pari ol ihc Aposlolic Sec, we have 
shown ihal ihc acl of approval cffeclivcly impinges upon Ihe sclf-govcrning 
auihorily of ihe patriarchal churches.

An tu! hoc alternative arrangemenl could bc that synodal enaclmenls 
•nicndcd lo have Ihc force of law ihroughoul ihc patriarchal church would bc 
suhmitied lo Ihc Aposlolic See for a rccognitio ihal would have Ihc limited scopc 
°l assuring ihal Ihc synodal law is nol conlrary lo doclrine, Ihc common law or 

cusloms.

V. Conchtsion

Onc analy/ing ihc panicular law ol an liaslcrn Calholic Church musl 
aPproach the lask wilh a genllc and undcrsianding disposilion for a varieiy of 
reasons. One musl reali/.e Ihal ihc rcsources ol somc ol Ihc liaslcrn Calholic 
f’hurches arc quite limited and ihal ihc lask of cnacling panicular law is quite 
denianding. Onc musl also lake inio account ihal ihc Faslern Calholic Churches



have only been Iruly "cinancipatetl” in thc middle of (he twenlielh Century. Before 
(hat. tliey were not sell’-governing, hui governed. Above all, Ibr many of thc 
Hastern Catholic Churches, Ihis is a period of crisis: many of thesc churehes find 
Ihcmselvcs in the mitist of politieal upheaval and social turmoil. At such times, 
survival - not legislative refincmcnls is the priority.
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CODK OF PARTICULAK LAWS OFTIILSYKO-MALABAK CHliRCII

Varghcsc K » I u l h a r aCMI. Bangalore

The work of (he codificalion of ihe Parlicular l-aw1 (PL)2 * * 5 of Ihc Syro- 
Malahar Church (SMC)* slarted soon aller Ihe promulgalion of Ihe Code of 
( <inons of ilic Lastern Churches (CCKO). The Coric of Canons of ihe Haslern 
f hurches limiis ilself Io ihe codificalion of Ihe disciplinc common lo all Haslern 
f hurchcs, leaving lo Ihe competcnl aulhorilies of diese Churches Ihe power lo 

■vgulalc hy Parlicular Law all oiher mallers nol reserved lo Ihe lloly See'. CCLO 
del'ines die lerm Parlicular Law in eanon 1493 §2. Wlicn CCLO was promulgalcd 
"i 1990, ihe Roman Ponliff expressed his mini! regarding all llial ihe Code enlrusls 
I» Parlicular Law Ilms:

"Besides. in ihis maller, lei ii he nolcrl well llial ihis Code leaves lo die 
Parlicular Laws ofeaeli sui iuris Church. Ihose Illings wliicli are considered 
not nccessary Idr die common good of all Orienlal Churches. (>n Ihis maller 
our mind is llial Ihose who are endowed willi legislalive power in each sui 
iuris Church lake sleps lo l'ormulale iheir Parlicular Laws as t|uickly as 
possihle. keeping in mind die Iradilions of llicir own rite as well as die 
leaching of die Second Valican Council"'.

1 Originiilly, ihis sludy was maile im l’arlicular laws whieli were prounilgalcd und published in 
■'iynoihil News pan l.y pari und ihey liave heen in force in ihe Syro-Malahar Church. On 3"' Dceembcr 
2(11.L Major Archhishop George Cardinal AIJ-NCHKRRY deercerl llial Ihe puhlicalion ol ihe 
partieular laws. slauiles of Ihe ini|X)rtanl organs and guidelines lor various eonunissions in a single 
vOlnme enlilled Code of l'iirlinilur l/nr oj Ihr Syro- Malabtir Church. Tlius. Ihe sludv is tipdaled. 
S.VIMAc. Code ol Partieular I aw ol die Syro- Malabar Cluirch. Mount Sl. Thomas. Koclii’OI 3. vii.

' The following are Ihe prineipal abhrevialions are used in ihis sludy. an./ani. - aniele/arlieles: 
'-'Ae. eanon/eanons: CCIJO = Code of Canons of Ihe Haslern Churches; (TI - Code of l’artieular 
L‘w; CI’LSMl ’ . Code of l’ariieulur l.aw of Ihe Syro Malabar Cluirch: MAC = Major Arehiepiscopal 
Church; PI. - Parlicular laws: IISMC- Partieular law of Ihe Syro-Malahar Church: SMC - Syro- 
Malahar Cluirch. SMMAC - Syro Malabar Major Arehiepiscopal Church: SMMAc Syro Malabar 
Major Arehiepiscopal curia: SMI’I. = Syro-Malahar Partieular I uw.

' George Nedungali has maile a hislorico juridieal sludy on ihis lopic: Ci. NI .1 HINGAI I. I aily 
and Church Tcinporalilics, Appraisal of a Tradition, llnngaiorc 21100. 334-.178; lor a short sludy on Ihe 
h'l'ie in Malayalam language el. A. THAZHATH. Pralhyeka Niyamangal Syro Malabar Sabhavil. in: 
s- VADAKKlil (i. MADAT'IIIKKANDAT'IIII. (cd.). Pauraslyasabagalude Kailonakal Sabhajivilhalhil. 
K‘>ltayam l‘W8,‘)7()-8().

This is explicilly sialed in die guidelines lor die revision ol die Cixle ol Orienlal C.anon law. 
cl- l’oniificia Comniissione Codiei Iuris Canonici Orienlalis Recognoscemlo. Nunlia no. .1 (107(0 21- 
23- l’anieular I uw in Ihe Code of Canons of die luislern Churches by Ivan /.uzek is a good sludy on 
'hi' lopic: |. /UZI-K. Parlicular law in die Code of Canons of die Haslern Churches. in: J. 
CHIKAMHI K. »IIARANIKI II.ANGARA (eil.), The Code of Canons of Ihe Haslern Churches. A 
S|"dy and Inierprelalion. Alwaye. India 1992. 39-56,

5 “Quibus de rcbus mens Noslra esi. ul qui legislaliva poleslale in singulis Hcclesiis sui iuris 
gaudeni, pcculiaribus normis. proprii rilus Iradilionibus praeoculis hahilis neeuon Coneilii Valicailii II 
Pniecepiis. qua. eelerrinie consulanl": AAS 83 11990) 1(138.



The Syro-Malabar Church wliich is ihc second largest Churches sui iuris 
aller IJkryinian Chureli in the Oriental Calholic communion of (he 22 Churches 
sui iuris, has (he dislinclion oi'being (he lirst ul'all (he Haslern Calholic Churches 
lo stari and Finish Ihc codification of ils Particular Laws. I shall skeleh bricfly the 
iter of this codification. the main provisions and the laeunae. I conelude the study 
poinling out the challcnges of this Church sui iuris in the realm of ils Particular 
I ,aws.

/. Particular Laws in CCEO 

CCliO c. 1493 reads as Ibllows:

"§ I. Under the name 'common law' in this Code comc, besides the laws and 
legilimale eustoms of the entire Church, also the laws and legilimate cusloms 
common lo all the Haslern Churches.

tj 2. Under the name Particular Law’ comc all laws, legilimate eustoms, 
Statutes and olher norms of law. which are neither common lo the entire 
Church nur lo all the Haslern Churches”.

Hrom this canon,

"it is evident thal the term ius particularc applies lo all those laws that are not 
applicable lo all Oriental Churches. much less to the entire Calholic Church, 
hui lo a 'pari' of il - to one sui iuris Church, whether patriarchal Church or a 
Metropolitan Church or Remainder Church”6.

The term is used as correlativc of ius commune. The expression ins 
particulare (propriae) Ecclesiae sui iuris excludes eparehial laws and every olher 
inferior PU. Prof. Ivan /u/ek in 1991 at Pari in the International Congrcss on the 
Meeting of the Haslern and Western Canons, explained about this canon in his 
paper “Particular Law in the Code of Canons of ihc Haslern Churches”. Ile 
cxplains:

“This canon contains the conciliar text (UCi no 27) relative lo the ‘proper, 
ordinary and immediale' power of the eparehial bishops, who govern their 
eparchy ui vitarii et legati Christi, the excrcise of which can bc 
circumscribed only by the supremc aulhorily of the Church”7.

However, the history of canon law shows thal local synods have made 
canons cireumscribing the excrcise of the power of eparehial bishops.

'■ K. HlIARANIKUI .ANCiARA. I’arlicular law of theOriental Calholic Churches. in: Journal of 
Sl. Thomas Christians 23. nn. 2-4 (April- Peccnibcr 2(112) X7.

' ZUZKK. Particular I aw (= nolc 4). 92.



//. The Genesis ofParlieular Ijihs

The Code ol Canons of llw Baslern Churches (CCHO) conlains ihose canons 
Ihal are common lo all Ihe Orienial Caiholie Churches. which however. may diller 
as regards liiurgy. Ihcology. spirilualily. disciplinc. cusioms. iradilions clc. Io 
safcguurd and proniole ihcm Ihe CCI.O has more ilian 20(1 provisions, which 
r«|iiire ihe making or Particular lawx by ihe legislative aulhorily ofeach. Church 
vi« iuris".

III. IlisloryoJ ihe Codificalion tj Ptirlieuhir Imws

The hisiory of Ihe Codificalion of Particular l.aws ol Syro-Malahar ( hurch 
•»as undergone different phascs. The eodilleaiion process was siarted in 1991 and 
L'nded in 2014. Il was a journey lasled ahoul 23 years. Finally in Deeemher 2014 
ihe Code ol Particular I.aw of Syro-Malahar Church was puhlished as a single 
volunic. Lei us niakc a hird's eye view of ihe codificalion proccss of llw PI.SMC 

S,CP hy step.

Bishops’ Commillcc

(iiving heed lo ihe words oft he Supremc Poniill llw Syro-Malahar Hishops 
C-onference hcld on 30 November 1990 agreeil on ihe need lor lormulaling 
Particular laiws including ihe Synodal Sialules lor ihe SMC and consequenlly 
olccled a Hishops’ Commillcc lo faciliialc Ihe process or codilying Ihe Particular 
Laws '.The hishops* commillcc was assisled hy an hxpert s commillcc .

'■ I he Synodal Commission

Aller ihe elevalion of ihe SMC lo die dignily of Major Archiepiscopal 
( hureh. hoili Ihe Bishops" commillcc ns well as llw expert commillcc was rc- 
«»nsiiiuied hy Arehhishop Abraham Kaliumana. die Poniilieal De legale lo llw

’ I‘anicolar l .aws of IMIriarclial and Major Archiepiscopal Cluirclie.s need no approval ol' Hie 
Kl,nian l’uniili whcruvcr ihe provisions are giveti in CCI.O

" j. TIIAI AC'II AI LOR. I'articular law of llw Syro-Malahar Church. in l;. KI.UVATHINCAI. 
(«l ). Syro-Malahar Cliuich sincc Ihe Faslern Code (Fcxischrifl in honour ol' (i. Ncdungall). Inchur 
2,kH.IIM; SMMAc. Cixle or Particular law ol Ihe SMC. viii: "The Commillcc consislcd ol Mar 
Maulu-w Vallaeku/Jiy (eonvener). Mar Kuriakosc Kunnasscry and Mar Jaeoh 'llioomluizhy. I he 
Hishops' commillcc Chairman collcctcd ihe names ol Canon law expens from all ihe Sym-Malahar 
dioccscs. Hrom |jsl ihus prepared. Ihe llishops' commillcc selcelcd 37 expens wilh llw Provision lo 
'neknie any additional memher. whose name was nol in ihe lisl proposed hy Ihe hiemrehs. However 
lh's inelusion needed previous clearance Iroill Ihe hierareh conccmcd. Pie fnsl mcclinp ol Ihe 
commillcc ol expens was hcl.l ai Rcnewal Cciilrc. Hmakulam on -1-3 March 1991. Ihrcc more 
"lenihers werc co-opied lo ihe commillcc aller Ihe firsl mecling and ihe total members ol ihe expert 
eoiiuniiiee hccame 43 including Ihe Hishops".

" SMMAc. Cixleof Particular l aw ol die SMC. viii.



Syro-Malabar Church". and he officially opened Ihe first SM synod of bishops 
(Irom 20-25 May 1993) at Hrnakulam1'. Mar Antony Cardinal Padiyara, the then 

Metropolitan Arehhishop of Hrnakulam was elevated to the dignity of the Major 
Archbishop and he was installed as the first Major Arehhishop on 20 May 19931

3. I he Pontifical Delegate and the Codification

I r. George Nedungall had Ibrmulated certain model guidelines". I'hey were 

laken over by the Partieular Law Committee. The Ifishops’ committee, wilh ils 
consulters as well as the expert committee under the direction of the Pontifical 
Delegate Archbishop Abraham Katlumana worked assiduously in preparing dralls 
of Partieular Lawsls on the various activilies of the Church. I he expert committee 

was divided inlo seven different suheommitlees. These eommittees worked 
according lo the proccdural guidelines given to them"’.

The dralls prepared by the subcommittees were broughl to the general 
meelings of the memhers of Ihe subcommittees. These dralls were simullaneously * 12 * * * 6

" ’llie Congregation Idr Ihe Paxtcm Churehes through ils »leerte ilmed l)ee 16. 1992 milde 
public Ihe apptsinlmcnl of Archbisliop Abraham Kiiiniuuina by ihe Roman Ponlilf as bis special 
delegate lo Ibe newly ereeled Major Archiepiseopal Church. Cf. Syraxlal News l.no. I (1993)8.

12 Synodal News I. no. I (1993)4 7.
''SMMAe, Code of Partieular law of ihe SMC. ix; Synodal News I 11993)10-11.
4 (I, NFTHJNGATT presents “The Guidelines for Ibe Partieular Code of Ihe Syro Malabar 

Church" under die Idllowing headings: “(I) Prcamble. (2) Tille. (3) A Code Irue lo Ihe Church Identity. 
(4) Oriental Character of die l*CSMC. (5) Indian Charaeler of l*CSMC. (6) Prineiple of Subsidiary, (7) 
A Code for today and Tomorrow and not for Yeslerday, (8) Hanneiiieal Character of l’CSMC. (9) 
Pasioral Nalure of 1‘CSMC. 110) 'Hie Iaity. die Clergy and die Religious. (II) The Missionary Tlirust 
ol l’CSMC, (12) Mindful of Ihe Diaspora. (13) Parlieipation of all, (14) The Struclure of IT'SMC, (IS) 
Olher Direelives, (16) Hishops' Commission and (17) Approval”. in: The Spirit of die liastern Code. 
Rome - Bangalore 1993,218-221.

1 Tlie ponlifical delegate inviled I r. Nedungall lo ihe major archiepiseopal curia to drall die 
stalules of die pennanenl synod. die superior irihunal. die major archiepiseopal Iribunal and die major 
archiepiseopal asscmhly. Though ihe pontifical delegate had alrcady got somcone l»i »Irafl lliem, he was 
noi salislied wilh die dralls provided by Ihent. I'herelore. he requested die lielp of Fr. Nedungall. Ile 
camc lo die curia and staycd liiere for alinosi lwo weeks during sumincr vacalion in 1994 and 
completed die drafling of die Statutes. The syntxl approved all ihe tour for promulgalion wilhoul inany 
miKlifications. Cf. J. PORl.'NNIilW)M. Vfemoirs: Rev. Dr. George Nedungall S.I: C.'anonist and 
Teacher, in: Kl.UVATHINGAI.. Syro Malabar Church since the liastern Code (= nole 9), 16; also in: 
Journal of St. Thomas Christians 23 (2011) 2. 3,4 (Festschrift), 14.

Proccdural Guidelines Idr The Drafling of The Partieular I aws of The Syro-Malabar Church 
were die Idllowing: "(I) I he Partieular laws sliould be bused on die Codex Canonum licelcsiaruni 
Orientalium (2) hach Suh-CominiUee is cxpecled lo poinl out lo die General Committee those Canons 
whieli give Provision for partieular law (3) In drafling die eanons of Ihe partieular laws special 
attention sliould be given to the Idllowing poinls (3.1) The Sourees (3.1.1) Prc-Portuguese (until Ihe
I6U‘ Century). (3.1.2.) From 1599-1887, (3.1.3) From 1887 1990. (3.1.4) Presenl constitulions and 
stalules of Juridical Institutes. (3.2.) I he existing partieular customs, Iradilions and laws (Tlieir variants 
in dioceses and regions are lo be noted), (4) Spccify die laws and struclures lo be supplcmentcd. (5) 
Find the lacunae in die prcsenl codc and in ihe present juridical struclures in ihe Syro-Malabar Church. 
(6) Make a sludy of die partieular laws of olher Churelics and Christian denominations and (7) Flach 
suli committee has to preparc a schema of die partieular laws in the scctions assigned lo it. indicating 
iheir sourccs". Cf. THALACHAI.I.OR. Partieular law of the Syro-Malabar Church (= nole 9). 105; 
SMMAe. Code of Partieular law of Ihe SMC. ix-x.



publishcd in ihc Synodal News with the rcquesl Io llie rcaders lo send llieir 
observalions lo the Curia. The observalions and suggeslions received in Ihe Major 
Archiepiseopal Curia were given lo the Synodal Commission. In Ihe light ol Ihe 
observalions and suggeslions, ihe Commission had lo submil ihe revised dralls io 
ihe Synod Ibr final discussion and approvall;. ()n I January 1995 Ihe Ponlilical 
delegate promulgaled ad experimenium Ibr a period of Ihree years Ihe Statutes ol 
Ihe Permanent Synod. Ihe Statutes of ihe Superior Tribunal Ihe Statutes of die 
Major Archiepiseopal Ordinary Tribunal and ihe kevised Slalules ol the ol Ihc 
St. l'lmmas Aposlolic Seminary Vadavathoor1*.

The sudden and unexpecled demise of the Ponlilical Delegate on April 4. 
■995 slowed down considerably die pace of die aclivilies of Ihe eommission Ibr 
1JL. Following Ihe dealh of Mar Abraham Kallumana. Mar Anlony Cardinal 
Padiyara. ihe Major Arehbishop. conlinued lo lead die Church.

4. Conipletion of Codificalion Process and die Code of PLSMC

Subsequenl lo die resignalion ol Mar Anlony Padiyara from llie office of die 
Major Arehbishop. Mar Varkey Vidiayalhil C.Ss.R. was appoinled die Aposlolic 
Adminisiralor in 1997 and as Major Arehbishop in 1999. Il was he as Aposlolic 
Administrator and later as Major Arehbishop who promulgaled die rcsi of die 
Parlieular Laws1’.

All die Parlieular l.aws promulgaled up lo 2003 and die Parlieular l.aws on 
die Permanent Diaconate were publishcd as a single volume ol die Synodal 
News20. The codified Version of the Parlieular Laws or Ihe SMC was publishcd in 
2003 in Synodal News'1. Il eonslilulcd llie Text of die PL of die Syro-Malabar 
Church tili die publiealion of die Code of Parlieular Law of die Syro-Malabar 
Church. Sinee dien a few studies have beeil publishcd on die Parlieular Isiw ol ihe
SMC22.

' Synodal News 1 (19951 21).

SMMAc. Code of Parlieular Law of the SMC. x-xi.
| Ibidem, xi.
Synodal News 11, no. I (2003); Mar Paul Chiliilapilly, Ihe chairman of Ihe Commission for 

nrliculur Uw had informell llie Synod licld iluring 5-16 November 2(K)I ihal ihe parlieular laws 
Promulgaled in different periods would lie ediled inlo one ende. Cf. ibidem 9. nos. 1-2 (2001) 21; Mar 
^ aul ( hiuilapilly had been appoinled ihe chairman of Ihe Commission during Ihe synod held from 12 
." ""1 hine 1997, Ibllowing Ihe resignalion of Mar Mallicw Vattaekuzhy from ihc ehairmanship eine lo 

ls 'II health. Cf. ihidom 5. no, 2 (1997) 19.

Ibidem 11, no. I (2003) 3-11 (Prcamhle). Synodal News is ihc officiul organ of ihe Syro- 
■'labar Major Archiepiseopal Church. Il slarled publiealion in August 1993. In ils firsl issue ihe 

m'20".0,c ■synodal News could Ix; Iraced. "Il was llie wish of Ihe falhers who assembleil logelher lor 
l> hr 'rM S^r° Malalxir Uishop's Synod from 211 lo 25 May 1993 al Karnakulnm Ihal a bullclin bc 
M- - al *casl a|ler each synod to keep Ihe Church informell of ihe work of Ihe Synod and of the 

ajor Archiepiseopal Curia and lo coinmunicatc all important news in our Church. They ihemselves 
P”'ixl a provisiiHial title ‘Synodal News"." Il continues lo Ix- publishcd aflerevery Synodal session.

niAI.ACHAI.LOR. Parlieular I uw of ihe Syro-Malabar ChuFch (= nolc 9). 100 11(>; S. 
KKaRAVAI.AYII.. The Parlieular law of Ihc Syro-Malabar Church: an Appraisal, in: Hphrem's 

'eoioi-K-.ti Journal II (2017) 17S-I97: VI. VAITAPPAI AM J. PORUNNhUOM - M.
111 PtlRACKAI (ed.). A Sludy on ihe Parlieular laws of "Ihe Syro-Malabar Major Archiepiseopal



The ncwly puhlishcd lexl of ihe (3rd I)ee. 2013) Code of Parlicular Law of 
Che Syro- Malabar Church has ihe following slructure: I. Decree of Promulgation 
(v-vii) 2. Preface (viii-xiv) 3. Prcamble wich Seetions one and two (xv-xix) 4. Pari 
I deals wich Parlicular Laws (1-48) 5. Pari II deals wich Stalules (49-133) and Pari 
III deals wilh Guidelines (135-176). In Publishing il, Mar George Aleneherry 
wrole:

“The law eoniained in iliis Code liave already been promulgaled and 
puhlished pari by pari and lliey have been in force sinee ihey were 
promulgaled” .

The Prefaec of ihe Code of Particular Law of the Syro-Malabar Church gives 
a brief general aceouni of Ihe codificalion hislory of Ihe Code of Parlicular Law of 
SMC. Il lollows Prcamble of C'PLSMC. In il Seelion One. first sketches a brief 
hislory of SMC and Seelion Two deals wilh Ihe sourees of ils PC.

IV. Preamble tflhe CPI.SMC

The Preamble of ihe Code of PLSMC has gol lwo seelions. Seelion one deals 
wilh Ihe hislory of Ihe Syro-Malabar Church and Scclion lwo deals wilh the 
sourees of PLSMC. We makc a brief sludy on il.

I. Seelion one: A Note on ihe ehcquered Hislory of Ihe Syro-Malabar Church

The Church of Sl. Thomas Christians is an apostolic Church founded in India 
by ihe aposlle Thomas. This Church later came inlo lile-relalion wilh Ihe Persian 
Church (Hast Syrian Church). This relalionship maile Ihe Sl. Thomas Christians 
share Ihe lilurgieal. spiritual and other eeclesial tradilions wilh Ihe Käst Syrian 
Church. Al ihe same time

“Ihe Christians of Sl. Thomas kepl iheir dislinelive eharaeler espeeially in 
Church adminislralion and speio-eullural and aseelic-spirilual life”24. The 

elTcctive adminislralion "of ihe communily was in ihe hands of ihe

Church. Bharananganarn 2007: S. KOKKARAVAI.AYII.. Syro-Malahar Parlicular l aw: an Adequalc 
Response lo CCKO's Call?, in: Ponlifieio Consiglio per i Tesli l.cgislalivi (cd.). II Codicc delle Chiese 
oricnlali: la sloria, le legislazioni particolari. le prospellive ecumeniche, Vatican Cily 2011. 225-242; 
M. KOCHUPURACKAI., Parlicular law of ihe Syro-Malabar Church: An Kvalualion of (he Preseni 
Siage. in: Hastem lagal Thoughi 9-10 (2010-2011) 177 191. The preseni sludy has been facililaied by 
lliese sludies.

'' Kdfilling ihe long desired dream of die Syro Malabar Church. Ihe Major Arehbishop George 
Cardinal Aleneherry puhlished Code of Parlicular law of Ihe Syro-Malabar Church in a single volunie 
on .V'1 Deccmbcr 201.1. In Publishing il Mar George Aleneherry wrole: 'The laws eoniained in iliis 
Code have already been promulgaled and puhlished pan by pan and ihey have been in force since Ihey 
were promulgaled". Cf. G. AI HNCHliRRY, Code of Parlicular law of (he Syro-Malahar Church. 
Koehi 2013, vii.

• ' Chief Kditor, Preamble, in: Synodal News 11. no. I (200.3) 5.



arcluleucon. a native priest. The archdcacon carricd mit the adminisiralion 
through general and local assemblies (PtdUyogam). The suin total ol lliis lile 
was callcd the Law of Thomas (Mar Thema Margam)"~ .

I'he cltcquered history ol the SMC ean he elassified under lour periods: (1) 
H>e Indian Christian Period’1' (lsl Century lo 4'1' Century), (2) the Chaldean Period 
<4lh Century to I6lh Century), (3) the Latin Pcriod2S-undcr Padroado and 
Propaganda Fide (16lh Century lo I9,h Century) and (4) the Syro-Malabar Period2'’ 
(Ironi 19"’ Century). Aecordingly, we also

“Iraee the juiidical sourees successively of eaeh period lo understand heiter 
the present Code of Partieular Law”"’.

With the proniulgation of the Code ol Canons ol die Oriental ( hurehes 
(CC’HO) in 1990, the Syro-Malahar Chureh entered into a juridical erisis. as it did 

not fit into jmy of the lour eategories of Churehes sui iuris envisaged hy tliis 
Oide". h was a Chureh with lwo independent metropolitans and wilhout a 

common head. The Code had not provided lor such a Chureh. Therefore. with the 
Promulgation of the Code,

"the slatus of SMC beeame canonically anomalous. Pope John Paul II 
appointed a thrce member Pontifical Commission. ()n I6lh Deeemher 1992, 
lollowing the reeommendalion of the Pontilieal Commission (1992) headeil 
hy Archbishop Thomas White, raised the SMC to the slatus of a Major 
Arehiepiseopal Chureh with the title of Hmakulam-Angamaly"'.

Mar Antony Padiyara. the Ihen Metropolitan of Hmakulam was appointed its 
^aJ°r Archbishop.

Ute "Icrriiorium proprium of the SMC was determined to be the ihen 
existing lwo mctropolilan provinees of Hmakulam and Changanaeherry" ".

Ibidem, 5.
* A. M. MUNDADAN. Ilislory ofChristianily in Imliu I. Uangalorc I9S9.9 77.

Ibidem , 7H 115.
™ Ibidem. 242- 347.

KlK hlKM. Indian Christians Seureh lor Identity & Slruggle lor Autonomy, llangalore I9K4. 50-

Chief lidilor. 1‘reaniblc (= mite 24), f>-7. The nante "Syro-Malabar" was in use locally; when 
'"ne look ii over, it beeame official.

^ h was Cieorgc Nedungalt wlto articulalcd the canonieal anotnaly and alerted the SMC
againsl aecepting anv eompromisc offered by a l'onliftcal Commission in Scpt. 1992. Cf.

1'»KlINJNIil>(>M. M emoirs, in: Journal of St. Thomas Christians ( nole 15). 14-16.
rhrough the Apostolic Constitution ad prrpeniam in mrmtiriam. the Syro-Malabar Chureh 

•'s elevated lo the dignily of Major Arehiepiseopal Chureh on the I6'1' of Dcccmber 1992: ef. Symxlal 
ews I no. | (1993) 10.

Chief liditor, l’reamhle (= nole 24). 7.



2. Seelion lwo: The Sourees of lhe Code of Purlicular Law

The Second pari of ihe Preamble deals wilh ihe juridical sources34. The 

sourees are many and varied. They have heeome complcx owing Io ihe differenl 
jurisdielions over Ihe Sl. Thomas Christians during their "Indian. Chaldean. Latin 
and Syro-Malabar period.s"'\

2.1. Aneieni Laws and Cusloms of ihe Indian Christian Period

l'he sourees of Ihe firsl Indian Christian eommunily. which responded to Ihe 
call of ihe Apostle in ils parlieular soeio-eullural environmenl. received Ihe 
ideniily of an Aposiolie and Indian Church. Here we find Ihe firsl slage. Il's PL, 
which originaled

"in response of Ihe firsl Christians lo Ihe teaching of Ihe Blessed Aposlle. 
eame lo be known as ihe “Law of Thomas"36.

2.2. I he Sourees of Ihe Chaldean Period

During ihe Chaldean period, ihe Sl. Thomas Christians shared sonie of ihe 
Hast Syrian rules and reguiations, as ihe Last Syrian prelates broughl wilh ihem 
sollte of ihe Hast Syrian Law Codes37.

2.3. The Sourees of ihe Latin Period

During Ihe Latin period, aller Ihe I6th eeniury, many Western Church laws 
were inlroduced in Ihe Syro-Malabar Church3*. 14

14 ln the Programme of die Publieation of die sourees of Oriental Canon I .aw Ihmugh auspiees of 
die Kornau Pontifical Commission for ihe Oriental Code, "a sludy of die sourees of llie eanon law of 
Syro Malabar Church had heen ineluded and assigned to Msgr. Joseph Panjikaran. A similar prpject 
assigned to l’laeid Podipara CMI was an analogous study «r llie sources of die Canon law of the Syro- 
Malankar.i Church. Whercas the work of l’lacid Podipara CMI was published in two volumes in 1937 
and 1940 among the Fonli. The fomier never saw the light ofday. It is said that the task was eomplcted 
and suhmitted by Msgr. Joseph Panjikaran. The texl he subinilled was in linglish and he was paid for 
his work in dollars hy Vatican. Then, we dont'l know wliat happened lo the texl in Ihe Iransil for 
translalion of it inlo I alin or llalian". The above eiled popularly "unknown" episode was shared hy 
Ncdungatt during his Tal her Placid Podipara CMI endowmenl annual leclures" litlcd "The Kasteni 
Code. An Indian Contribution“ held al Ihe Insliiute of Oriental Canon Law. Dharmaram Vidya 
Kshetram. liangalore. 6-8 lehruary, 2014. Andrews Tha/hath through his work litled " I he Juridical 
Sourees of Ihe Syro-Malabar Clnireh: A Historico-Juridical Sludy" seeks to fill that long feil laeuna. A. 
THA/HATH, The Juridical Sourees of die Syro-Malabar Church: A Historico-Juridical Sludy, 
Kottayam 1987.

“ Chief Kdilor, Prcamble (= nole 24). 8 
THA/HATH, I he Juridical Sources (= nole 34) 1-63.

' Ibidem. 64-107; cf. also J. KOI ,1 .APARAMIJII „ Sources of Ihe llierarchical Struciure of llie 
Sl. Thomas Christian Church in the Prc-Diampcr Period. in: IJ. PUTHUR leih), l'he I jfc and Nature of 
ihe St. Thomas Christian Church in the Pre-Diamper Period. Kochi 2IXK), 161-181.



The synod of Dianiper (1599), ihc Statutes of lip Ros (1606) and die siaiutcs 
°f Archbishop Mcllano (1879) werc die most imporlanl eanonical sourees of diis 
period. The Coonan Cross Oadi was an expression of the revoll of die Sl Thomas 
Christians againsl Latini/alion inlrodueed ihrotigh die Synod of Diampcr.

2-4. The Sourees ol die Syro-Malabar Period

Many eanonical cnacimcnts werc made during die Syro-Malahar period 
Marti ng Irom 1887. Almosl all die Syro-Malahar eparehies enaeled eparehial 
siaiutesw.

V. Review of the Code o/Particular Law of lhe Syro-Malahar Churcli

hirst of all. I present a summary of the present Code of l’L of the Syro- 
Malabar Churcli. The newly promulgaled Code of Parlieular Law eonlains lliree 

Parts: (1) Part I: Parlieular Laws; (2) Part II: Statutes: (3) Part III: Guidclincs. 
^hile studying the newly promulgaled Code of Parlieular Laws, I mention ahout 
die iier of eaeli title of die Parlieular Laws. the new major amendmenls inlrodueed 

1,1 theni. place a lew observations on them and suggcsl the Parlieular Laws yel to 
he enaeled in Ihc eontext of lacunae.

1 •’arlieular Laws

These Parlieular Laws eould he termed as norms eomplimentary to CCLO. lt 
beeause diese norms are made wherever the provisions are indieated in ( ( I O 

Io apply ihc parlieular law of eaeli Churcli sui iuris. The first pari ol the CPLSMC, 
'•o.. norms eomplementary to CCLO. eomprises of llfleen titles and it eonlains 
allogclher 220 artieles.

1 • I • Title I: Major Archbishop and the Slruetures at die Major Arehiepiscopal 

Level4* *1

The PL of tliis seelion was approved by synod (5-17 November 2001) and it 
W;,s promulgaled on 10 January 2002". It had 20 artieles. In the newly 
Promulgaled Code of PLSMC it has 21 artieles and is irealod in lliree titles such 
as: Title 1 on Major Archbishop and the Slruetures at the Major Arehiepiscopal 
'-cvel (an. | -7); Title 11 on Hparehies and Bishops (art. 8-19) and Tille 111 whieh 
deais with Lxarchates and Hxarchs (art. 20-21).

. ” er. J. THAI.IATI1. The Synod of Diampcr. Koma 1958 (reprinlcd Bangalore 1999). C'hicf
t'dilor. Preanihlc (= note 24). 9: cf. THAZItATH. The Juridical Sourees 1= nolc M). IBS 237.

, Chief lidilor. I’rcamhle (- nolc 24) 9-10: et. THA/HATII. The Juridical Sourees (- nolc 34). 
238-308.

* Synodal News 11. no. 2 (2(X)3> 10 12.

Ibidem 9, nn. 1-2(2001) 101 102.



Observation*
(1) . Art.] fixes Ihc l'rcquency of ilic canonical visil of (he eparehies hy (he 

major archhishop as unee in 10 years. Il is a response io CCBO e. 83 § I, whieh 
rcquircs Ihal (he frequency of (he major arehbishop's visil he fixeil by the PL.

(2) . CCEO 86 § I n. 2 prescribes Ihal

“if (he Parlicular I-aw provides, (he pairiareh can ordain all die bishops ol'lhe 
pairiarchal Chureh. PL is silenl aboul il"' .

CPLSMC also is silenl aboul il.

1.2. l iile II: Eparehies and Bishops

l'his is a new division of CPLSMC on Eparehies and Bishops diffcrenl Irom 
PL exisied. Il has (welve arlieles.

1.3. Tille III: Echarehies and Exarehs

Il is also a new division made in die presenl CPLSMC differing Irom Ihe PL 
exisied.

1.4. Tille IV: Parishcs and Parish Priesls

Il is an enlirely new title in Ihe CPLSMC differeni Irom ihal of (he exisied 
PL. There are seven arlieles in il. Il is a pooling of arlieles Irom various seelions of 
Ihe exisied PL. Tor example. arl. 22-23 are taken Irom ihe exisied PL on Ihe 
seclion dealing wilh Major Archhishop. Melropolilan, Bishops. Exarehs and the 
Organs assisting Ihe Eparchial bishop in Ihc governance of ihe Eparehy (arl. 18- 
19); arl. 24-27 are pooled Irom die seelions on Cleries in General of ihe exisied PL 
(arl. 45. 47, 48 and 52); and arl. 28 is Iranslerred Irom die seclion on Monks and 
Olher Religious as well as die Mcmbcrs of Ol her Insliiules of Conseeraled Life of 
Ihe exisied PL (arl. 92).

1.5. Tille V: Cleries43

This liile was named in die exisied PL as Cleries in general. These laws were 
promulgaled on lsl January 199911 heeame elfeelive on Ihe same day. l iiere were 

32 arlieles in il. But in die new liile of CPLSMC liiere are only 26 arlieles. Thcy 
deal wilh annual vaealion, requesled Iransfer, promolion of voealions. seminaries 1

1 KOKKARAVAI.AYII.. Ille l’articular Uiw (- nolc 22). 1X3. Ile maile Iltis comnicnl on ihc 
previous l’l, hel'ore Ihe presenl C'l’l -SMt" is puhlished. Il is a laeuna also in ihe presenl (TI -SMC 

Jl Synodal News 7. no. 1-2(1999) 100 103.
" Ihidem 6 (I99X)53.



and Programme of formalion, minor Orders of die SMC likc Karoyusa and 
Meupadiaknusa (diaconale and sub-diaconale) and llicir lunclions. riglils and 
'•bligations of cleries and clcrical dress elc.

Ohservations
(I). Art. 46 $ I (Ibrmcr PI .SMC arl. 34 $ I): To cxcel in the virtuc olchastily 

cleries shall follow the means taughl hy the holy lathcrs and the masters of 
spiritual lil'e (CCliO e. 374). Art. 46 § 2 (l'ormer PI.SMC art. 34 § 2): Before 
receiving the order of diaconale. candidales deslined Ibr priesthood shall l'reely 
dcclare in writing llicir commitmcn! Io a state of celibale lil’e. Among the St. 
rhomas Christians of India the clergy was married or celibale tili their discipline 
wüs latini/ed hy the synod of Diamper in I59945. The Second Valican Council 

ilirected such Churches io relurn to their ancestral traditions if Ihey have ilevialed 
from (hem (OK 6). George Nedungatt makes the Ibllowing conimeni in this 
regard:

"Il is paradoxical thal while pcople show much /eal in liturgical mallers for 
dc-latmization and for returning to the Chaldcan Ibrms. no comparable inove 
is made for the resloralion of lhe Chaldcan discipline ol married clergy. Il 
does not necessarily follow. however, (hat all thal is prc-Dianipcr must he 
restored without disccrning wh;it is best suited lor today whether in canon 
law or in liturgy"4''.

(2). Art. 32 of the title V of CPI.SMC is an amended Version of the previous 
l*LSMC art. 31. The reason for the amendment is thal the term ’cleric is generic. 
Ibereforc. dislinclion is made as parish priest, parochial vicar. parochial 
Administrator, etc. The lerm "olher cleries” may rel'er "to persons like 
Protosyncellus. syncellus. judges, finance ol'ficer. ehancellor. |>ermaneni deacons. 
clc- Their cascs are delermined hy the eparchial norms” .

1 (>. l iile VI: Permanent Diaconale

This title on permanent diaconale originally was approved hy the Syro- 
Malahar synod (15 to 27 July 2002) and il was promulgaled on March 31". 2003".

'' ln (limvea’s printed texl of the tnanuscript on the dccrees ol the synod ol Diamper we lind die 
jt'llowing dclails: Decrcc l(i dcfincs the nalurc of the eclibaey ol a priest; Oceree 17 elarilies thal Ute 
iivalidly married pricsts to ofTiciate tmly alter Separation: Decree IX explains thal the wives ol priests 

1,1 reeeive the privilege only on Separation amt Decrcc l>) resolvcs when can pricsts who are sons ol 
|,r'csts to «rriciatc ina liturgical ccremony. Cf. IHAI .IA'I II. nie Synorl ol Diamper (- nolc .«). 224 
'Appendix).

NKDUNCiATI. Spirit ol the Ivastcrn CikIc t- nolc 22». 5*).
J' KtK HUPURACKAI.. 1‘anicular law (- nolc 22). 1X0.
J> Synodal News 11. no.l (21X14) 136.
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There arc 32 arliclcs (an. 55-86) al present in it just like the furnier PLSMC 
(art. 53-84). CCEO speaks of permanent diaconale, in e. 354, which legislates on 
the Formation of the deacons not deslined Ibr priestliood.

Observation
ll seems that since the SMC is having enough vocations io priesthood the 

crealion of permanent diaeonale is not a legal exigeney at present. In lliis context 
formulating 32 arlieles Ibr this seelion seems to he unwarranted. Whethcr the 
|iermanenl diaconale belonged to the juridical tradilions of the SMC is still a 
dehatable issuc.

1.7. I'itle VII: Monks and (»her Rcligious as well as Members of (»her Institutes 
of Consecralcd Life

The furnier PLSMC of this seelion was originaily approved by the Syro 
Malabar synod. and il was promulgated on 10 Jan. 2(M)21’. The present title VII of 
('PLSMC has only 10 arlieles (art. 87-%) in eonlrast tu the furnier PLSMC whieh 
had 13 (art. 85-97).

Secular Institutes (CCLO e. 569): The Ibrnier PLSMC of this seelion was 
approved by the Syro-Malabar synod in ils session from 5 (o 17 Nov. 2001. and it 
was promulgated on January I011', 20025". In the new CP1.SMC liiere are 5 arlieles 

(art. 97-101) and il is pari of Tile VII whieh also rel'ers to Olher Institutes of 
Consecralcd Life. The whole seelion is verbatim of the furnier PLSMC (art. 98- 
102).

1.8. Tille VIII: Socielies of Apostolie Life (e. 572)

The furnier PLSMC of this seelion on the Socielies of Apostolie Life was 
originaily approved by the Syro-Malabar synod (in its session front 5 (o 17 Nov. 
2001), and il was promulgated on 10 Jan. 2002*'. In the present title of CPI.SMC 

liiere are 23 arlieles (art. 102-124) whcreas in the furnier PLSMC lliey are 
numbered from art. 103-125. There is only one eanon in CCEO (e. 572)'’ whieh * Io

Ibidem 9 (2001) 101-102. 
v’Ibidem, 101-102. 
vl Ibidem. 101-102.

There was no corrcsponding eanon in the 1986 Drall of Codex Iuris Canonici (Mentalis. 
.Sebastian Vadakkel. now bishop of Ujjain noted in his iloctoral dissertation on the Statutes of the 
Missionary Society of St. Thomas (MS I ), the practical diffieultiex that would he ereated for MST. 
deslined to work moslly in areas under I .min jurisdiction, il the Oriental Code eontained no norm at all. 
whieh MST could invoke bin had to rely simply on the Particular law of SMC. Nedungatt advised him
Io move his Superior (ieneral to have rccottrsc to the l’ope. Hie Pope orderet! the insertion of a eanon. 
Düring a private eonversalion wilh me George Nedungatt sliarcd will) me the above delails. On MSI 
(an indigenous Society of the Apostolie I -ife of the Syro Malabar Church). a short description in Italian
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govems this form of eonsccraled lifo, and that canon eaves ii to ihc PL to rcgulalc 
Sociclics ol' Aposlolic Life. There arc a few such Socieiies in ihc Syro- 

Malabar Church.

Observations
(I). An. III ol' ihc furnier PLSMC has heen commcnlcd hy Sunny 

Kokkaravalayil.

"Mcmhcrs ol anolhcr sui iuris Church cannot liciily hc admilied io a Sociciy 
<>l Aposlolic Life of Ihc SMMAC wilhoul Ihe permission of Ihe Aposlolic 
See (e. 451). Ilowever, can ihe SMC candidales join ihe Socieiies of Ihe 
Aposlolic Life of olher Churches sui iuris wilhoul such permission? No 
speeilie norm is given in Ihe Syro-Malahar PL in this regard, which is much 
more urgeni loday in Kerala”5'.

I'o undcrsland il heller, this commeni is to hc read along vvilh Ihe present 
artiele 110 of ihe title VIII of CPI.SMC on Socieiies of Aposlolic Life.

(2) When we check ihrough the iler ol c. 572 of CCHO.

"we undcrsland (hat at Ihe elevcnlh hour. when Ihe Schema of Ihe CCHO was 
,n its final revision al Ihe ponlifical desk, c.572 was inlroduced inio CCHO al 
ihe expressed wisli of Ihe pope John Paul 11” '.

Aller Ihe promulgalion of the CCHO. Ihe synoil of bishops of SMC look over 
lllc s|aluies of ihe Missionary Sociely of Sl. Thomas (MST) and

"ruled Ihat il is ihe PL of which liiere is queslion in canon 572 unlil ihe PL 
•hat governs ihe Socieiies of Aposlolic Life is formulalcd and
promulgaled"55.

h is understandable and perhaps unavoidahle in ihe circumslances. Ii was a 
P">visional arrangemeni and il hecomes Ihe PL loday. Bul Io lake over Ihe Statutes 
01 MS 1 Tor l'uiure as Ihe PL Ibr SMC is perhaps unwarranlcd. II' MST ehanges ils 
siinuies, wouId Ihe CPLSMC changc ipso iure?

(anguagccan 1k- round in ihc aniclc hy S. VADAKKlil. Socicia Missionaria <li S. To.n.naso Aposlolo. 
In: l~ Ci. l-ARRIJCilA (cd.). Di/.ioiuirio linciclopedicodclI'Orienlc. Rome 2IHK).7I(>.

KOKKARAVAI ,AYII., The Particular I jw (- nolc 22). 187. 
w Synodal News 10 (1997) 40-42: H. KOCHUPARAMPII, Sociclics of Aposlolic l.ilc in 

C Hill) and CIC and Sociclics ol Common l.ilc According lo The Männer ol Rcligious ol C ( KO 
CUnpuhlisheil LOCI. Thesis. Insiilulc of Orienial Canon Law, Dharinaram Vidya Kshciram). 
'^ngalorc 201.1, 35.

" Synodal News 10 (1997) 40-42.



1.9. Tille IX: Evangelisation of Peoples

The former PLSMC of ihis seclion was original ly approvcd hy Ihe Syro- 
Malahar synotl (in ils session from 5 io 17 Nov. 2001). and il was promulgaled on 
January lOth, 2(M)2:>'’. The present new title of CPI.SMC on Kvangeli/ation of 
Peoples has 6 artieles (arl. 125-130) just as Ihe former l’I.SMC (an. 126-131).

1.10. Title X: Divine Worship and espeeially Saeraments

The former PLSMC of Ihis seclion was originally approved hy the Syro- 
Malahar synod (in its session from 5 lo 17 Nov. 2001). and it was promulgaled on 
January lOth, 2002\ There were 24 artieles in it (arl. 132-155). In the present title 
X of ('PLSMC on ‘Divine Worship and espeeially Saeraments’, there are only 19 
artieles.
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Observations
II). Article 135 § I provides the possibilily ofgiving the saerament of Divine 

Lucharist together will) haptism and chrysmation. It was a Synodal deeision 
puhlished in Synodal News of 20l()'x. Il is directed lowards

“reviving the aneient praetiee of administcring the saeraments of initialion- 
haplism. eonfirmalion and Ihe liucharist whielt lay Ihe Ibundations of every 
Christian life”5’.

(2). Aniele 145 § I of Ihe title X of CPLSMC is arl. I4X 5 I, of Ihe former 

PLSMC States that

"Ihe names ofeandidales Ibr prontolion to saered Orders of presbylerate and 
diaeonale, whether eparehial or non-eparchial are to be announeed in the 
parish eltureh of eaeh eandidatc during the Divine Lilurgy on two 
eonseeulive days of Obligation before the ordinalion ",JI.

Il seents that it is a revival of the aneient yogam and ils eustomary pracliees 
of St, Thomas Christians eommunily. It also expresses an inclusive language for 
denoting eandidates lo saered Orders whether tltey are of eparehial. religious 
institutes and other institules of eonseerated life of the Syro-Malabar Church. * *

w‘ Ibidem ‘)<2<X)I) 101-102.
” Ibidem. 101 102.
* Ibidem IS. nn. 1-2(2010) 102.

( ateehism of Ihe Catholic Church. n. 1212. 
“Synodal News 17, nn. 1-2 (2<X»> 70.



Marriage: The formcr l’l„SM(’ of ihis seclion was originally approved in llic 
''yro-Malahar synod and proniulgatcd thcm «n 15 July I99761. Therc wen; 41 
arlicles in PLSMC (arl. 160-200). In Ihc new CPLSMC also liiere are only 41 
articles (art. 150-190). Ii is a vcrhatim of Ihe PLSMC seclion on Marriage.

Observations
(I). The marriage laws of CPLSMC are elaborale and liavc taken inlo 

aeeouni Ihc cusloms of Ihe Syro-Malabar failhful and Iheir euliural silualion.

<2). Artiele 163 §2 mcnlions iliat

“ihe pcrmission may he granled hy ihe prolo-preshyler of cilher of Ihe partics 
for ihc publication of hanns even bclore helrolhal on wrillen appliealion of 
hoth Ihe parlies. endorsed hy ihe rcspeelive parish priesls. The parish priest 
»I Ihe pany who has ohlained ihe dispensaiion shall eommunieale ihe matter 
l« ihe parish priesl of Ihe olher parly along wilh form''. The Provision is 
niade “heeause for Ihis purpose Ihe local hierareh need not he approachcd”“’.

(3). The provision in arl. 165 § 4

'slaies ihal in ihe case of dispensaiion from hanns as per arl. 165 §§ 2&3, 
e|lher of ihc partics shall suhmil a pelilion, staling Ihe reasons, lo ihe 
coinpelenl aiilhorily”64.

This PL is neccssilated heeause Ihe coinpelenl aulhorily of Ihe place where 
10 niarriage is eelebraled need not he a coinpelenl superior of cilher of ihe parlies.

(4). The present arlicle 178 ij 2 of CP1-SMC on Marriage was arl. ISS § 2 
Publishcd in Synodal News of 2004. whieh declares Ihal pelilion for ihis 
dispensaiion nuisl liave ihe endorsemcnl of Ihe parish priesl and reeommendalion 
<>l Ihe local hierareh of ihe Calliolie parly*'5.

(5). The present artiele 178 § 3 of CPLSMC on Marriage was an. ISS § 3 in 
'he previous PL of SMC. Il affirms Ihal even if dispensaiion from ihe lorm ol 
colchralion of marriage is granled for a inost grave reason. liiere sliould he a 
Piihlic form of eelebralion“’.

(' Ibidem, vol.5 (1997). 43.
1,2 Ibidem I7.IU1. 1-2(2009)70 71.
' ' KOCIIIM’UUACKAI.. Panienlar law(= nolc22). IS2. 

Synodal News 12. nn.l 2 (200-1) 35.
Ibidem. 35.

" Ibidem 17,1111. I 2(2009)71.
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“This FL is maile becausc ihe clause 'sacreil rite’'’' contained in article 1X8 § 
3 of PLSMC and it was dropped front thc texf68.

(Ci). There is an amendmenl in Art. 189 i? 2: Howcvcr, avoiding seandal, ihe 
olTicialing C'alholic priest inay invite a non-Calholic minister lo read a seriptural 
passagc «r lo give a hrief exhortation'"'. The reason for the amendmenl is that

"multiple blessing to u marriage is forbiddcn and celehratiun of marriage 
with dispcnsation Irom form is in no way cneouraged"70.

1. 11. Title XI: Sacramenials. Sacreil Times and Places, Venerations of the Sainls 
and Olher Acts of Devotion

The new title XI has 4 inlroductory artieles (art. 191-194) which speaks 
ahout sacramenials and its ministers. It also speaks ahout a register to record 
ileaths in all parishes.

l east and Penance (cc. 880 §3; 882): The former PLSMC of this scetion was 
approved hy the Syro-Malabar synod (in its session front 5 to 17 Nov. 2001), and 
it was promulgated on 10 Jan. 2(M)2 '. There were four artieles (art. 156-159) in it. 

In the new CPLSMC on Least Days and Penance there are 5 artieles (art. 195- 
199). The Abslinenec is ohligatory in SMC on all Lridays except the Lridays 
between Christmas and Lpiphany and the first Friday alter Hastet. Abslinenec is 
recoinmended on all days of Leut (Sauma), period of Annuneiation (Suvara). all 
days 3 days fast (Moonnu nombu), 8 days of fast (Kltu nomhu). and 15 days of 
fast (Pathinachu nombu), (ari. 198).

Ohservations
(I). In ihe former PLSMC art. 156 § 2 stateil that the Obligation of the feasts 

of Lpiphany, Ascension, Peter and Paul ntay be fulfillcd on the following Sunday 
aller Ihe actual day. ßul the Synod of SMC decidcd to delete altogether front thc 
PL as the Apostolic See did not give approval. It does not appear in the present 
CPLSMC.

(2). The art. 156 § 3 of former PLSMC stated that the feasts of Ihe Blessed 
and Sainls of the SMMAC are important and are lo be celebralcd with duc 
solemnily. Hut art. 195 § 2 of CPLSMC States that the feasts of Ihe Blessed and * 11

The sacreil rile ilellneil by CC'tiO c. 82X § 2, is Ihe inlervenlion of a priest who assists and 
blosses thc marriage.

“ KOCIIUPURACKAI.. Panicular Uw t-note 22), 1X2.
Synodal News 12. nn. I 2 (2004) 25. 

m KOCHUPURACKAL Particular Uw l- note 22). 179.
11 Synodal News 9 (2001) 101-102.
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Sainis i>r ihc SM MAC are important and llicy are to he cclcbralcd as per ihe 
dircctions of the Aposiolic See. wilh due soleninity Canonization and veneration 
°l sainis are rcgulalcd by ihe norms of the Aposiolic See. l iiere are sullicienl 
norms of ihe Aposiolic See in ihe maller, which are io he ohserved. ln addilion Io 
•i SMC, if needed, ean liave parlieular norms.

■12. Tille XII: Bapli/ed non-Calholic coming inlo l ull Communion

The lormer PI „SMC ol iliis seelion was approved by ihe Syro-Malabar synod 
and is promulgaled on 10 Jan. 20027'. l iiere were only 2 ariieles (an.210-211) in ii 
bul in Ihe new CPLSMCon iliis litlc liiere are 3 (arl. 2(X)-202) ariieles.

Observation
An. 210 of ihe lormer PI .SMC is ameruled in ihe present lexl of art. 2(K> of 

CPLSMCas lollows:

"The parish priest ean reeeive a bapli/ed non-Catholie individual lay porson 
inlo ihe Calholic Chureh as per Ihe eparchial norms. The person Io he 
reeeived inlo Ihe Calholic Chureh shall submil a wriilen pelition lo the 
auihorily delermined in ihe eparchial norms. wilh Ihe reeommendalion of the 
Parish priesi (e. SOS § 3)"71.

This umcndmcnl is jusiilied by ihe following reason

"ihe wordings of ihe arliele ‘individual lay persons in ihe lormer lexl ol Arl. 
2l0of PI .SMC were nol specific" \

'■*3- l’ille XIII: Keeourse againsl Adminislralive Decrees

The lormer PI „SMC of Iliis seelion was approved by Ihe Syro-Malabar synod 
ln »s Session from 5 lo 17 Nov. 2001. and ii was promulgaled on 10 Jan. 21X12 "'. Ii 
hud only „ne arliele (art.213)77. The present title XIII wilh a single arliele (arl. 
2'*3) is vcrbalim of ihc lormer PI „SMC.

” Ibidem 12. nn.-2 (2004) 35.
" Ibidem <><2001) 101-102.
“ibidem 17, nn. 1-2(21X19)71.

” KOCIIUPL’KACKAI.. Panicular Iaw (= noie 22). 182 IKJ. 
Synodal News 9 ( 21X11) 101-102.
Ibidem 11. no. I (2003) 51.



1.14. Title XIV: Temporal Goods of Ihe Church
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The Ibmicr PLSMC ol this seclion was approved hy the Syro-Malahar synod and 
they were promulgated on 17 December 1999 \ It had 9 (arl. 201-209) and the 
present title on Temporal Goods of the Church has 14 (arl.204-217) articlcs.

Observations
(1) . An amcndnicnt in the furnier PLSMC on art. 207 were made and the 

present art. 212 reads:

"the ternt of perpclual foundalions shall he Ibra maximum period of twenty- 
l'ive years. Aftcrwards it shall he made use of for the purposes envisaged in 
c. 1047 § 2" '".This amend ment is made “hecausc the PL has no competence 

to estahlish a norm against Ihe common law. As per c. 1047, § 2, the 
temporal goods of a non-aulonomous loundation entrusled to a juridical 
person subjccl tu an eparchial bishop must he designated for the instilule 
mentioned in c. 1021, § 1. The institute mentioned, thal is, the fund for the 
supporl of ihe clergy who olTer serviee to the eparchy unless the donor has 
expressly manifcsled somc olher intenlion"™.

(2) . Ihe former PLSMC of this seclion in art. 208 has undergone an 
amendment introduced hy the synod in 2010 and at present the article is 214 
shows the following:

“Alicnation of property exceeding an amount of Kupees Ten Lakhs/One 
Million (Ks. 10, 00.000) up Io Twenty live Crores/Two Hundred and Pifly 
Million (Ks. 25. (K). OO.(KH)) is to he done only with the consent of the 
finance council and Ihe eparchial consullers. An amount exceeding Kupees 
Twenty live Crores/Two llundred and Liliy Million (Ks. 25. (H).(M).OOO) up Io 
l-ifty Crores (Ks. 50.00.00.0(K)) needs Ihe consent of the Major Archbishop 
with the Permanent Synod . Alienalion of property above Kupees fifty 
crores (Ks. 50, 00 00. 000) can he donc only with the consent of the major 
archbishop who is in turn needs the consent of the synod of bishops 
(c. 1036p2.

” Ibidem 7 (1999) 100.
7,1 SMMAc.CPLSMC. an. 212. p. 45.Cf. Synodal News 12, nn. I 2 (2004) 35. 
*’ KOCHUI’URACKAL Parlicular law(= nolc 22), 179-180.
*’ Synodal News 18. nn. 1-2(2010)40.
,J SMMAc. CPI.SMC, an. 214.



This amcndmeni is

“nccessitaied as a resull ol'lhc periodic revision duc lo die niarkcl fluclualion 
of Ihe value of Indian Rupces"* .

1-15. Tille XV. Trial

The former PLSMC oflhis seclion was approved hy Ihe Syro Malabar synod 
in iis session front 5 lo 17 Nov. 2001, and il was promulgated on 10 Jan. 2(M)28 
I'here were 2 arlicles (an. 214-216) in il. I he presenl lille XV Trial in CPLSMC 
also has only 3 arlicles (ari. 218-220) and liiere is no subslanlial change front ihe 
lexi of the former PLSMC on this seelion.

2. Statutes

Part II of Ihe newly promulgated CPI.SMC deals wilh Statutes of ihe Synod 
<>l Bishops, Permanent Synod, Superior Tribunal, Major Archiepiscopal Tribunal. 
Major Archiepiscopal Assembly and of Palliyogam (Kcclesial communion of all 
Christian laithful in Ihe Syro-Malabar C'hurch). In general, Statutes are required 
lor ihe good of ihe Church, iis smoolli funclioning, and to carry out its mission 
properly and elTeclively, alihough many of theni, siricily speaking, are not 
denianded by ihe CCIiO.

2.1. Statutes of Ihe Synod of Bishops

One of ihe priorities of Ihe SMC as soon as il was tttade a Major 
Archiepiscopal C’hurch was to enacl Ihe Statutes of the synod of bishops. The 
synod held front 22 November lo 4 Deeember 1993 approved ihe Statutes. The 
c'nlire texl of ihe Statutes was published in September 2000*5 and il was 
promulgated along wilh Ihe enlire published Parlicular Laws of Ihe SMC*6. Il 

eonlained 23 (arl. 1-23) arlicles, most of whieh are subdivided. In ihe newly 
promulgated C'PLSMC also liiere arc only 23 (arl. 1-23) arlicles jusl like Ihe 
former PLSMC’. Hxcepl a lew beaulificalion louches donc on Ihe former texl the 
Statutes of ihe Synod of Bishops in C’PI .SMC is verbalim of the former PLSMC.
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M KOCHUI’URACKAL. Parlicular l.aw (= nolc 22). IK.t. 
IM Synodal News 9 (2001) 101-102. 
s' Ibidem K. no, I (2<KX)> 44-64.
K" Ibidem 11. no. I (200.1) 79-97.
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Observation
Jose Porunnedom, Ilion chicf edilor of Synodal News wrotc Ihal ''exeepl for 

ceriain maltcrs many of ihc arlicles are repetilion of ihe canons of Ihc CCKO”87.

2.2. Statutes of die Permanent Synod

The fornter PLSMC on these Statutes w'ere approved hy the Syro-Malahar 
synod (of 7-23 November 1994), promulgated ad experimentuni for three years on 
January lM, I995,88 * and definitively on August ls\ 20()()'v’. They eontained a 

preamble and 4 litles, eaeh subdivided into different arlicles. Allogelher tliere 
were 19 (arl. 1-19) arlicles. In Ihe newly promulgated CPLSMC there are only 18 
(arl. 1-18) arlicles. The last arlicle on the formet- texl of PLSMC is eliminalcd in 
the present CPLSMC. In arl. 16 which clarifies in wliat all matlers permanent 
synod is io be consulled by the major archbishop, nn. 1-12 are newly added 
dilTcring l'rom former PLSMC. DilTering from the Ibrmer PLSMC in the new 
CPLSMC art. 17 is divided into lwo paragraphs and a few additional numbers (3) 
are newly incorporated into it. Arl. 17 wilh lwo paragraphs and § 2 having 36 
numbers, clarifies in whal all instanees consent of the permanent synod is needed 
for major archbishop and as well as for an administrator of SMMAC.

Observation
Hxcepl these lextual ehanges menlioned above it is verbalim of the former 

PLSMC on the Statutes on the permanent synod. Most of the arlicles in former 
PLSMC as well as in the new CPLSMC are verbalim of the CCKO. All the 
instanees are listed where Ihe permanent synod is to be consulled and where the 
consent of Iltis body is required (Arlicles 16 nn. 1-13 & artiele 17 nn. 1-36).

2.3. Statutes of the Superior Tribunal

The former PLSMC on these Statutes were approved by the Syro-Malabar 
synod of November 7-23. 1994. promulgated ad experimenlum on January I, 
1995,90 and definitively on August Ist, 2000'’1. They eontained 5 litles, eaeh 

subdivided into arlicles, which amounled to 35. In the newly promulgated 
CPLSMC there are also 5 litles and allogelher there are 35 arlicles (arl. 1-35) and it 
concludes with an appendix which deals with the General Moderator of the 
administralion of justiee. The General Moderator of Ihe Administration ofJusliee 
in ihe SMC is ex officio the President of the Synodal tribunal. He keeps vigilanee 
over the major archiepiscopal tribunal and other lower tribunals.

K7 J. PORUNNRDOM. I’artictilar l.a\v (in Major Archbishop. Metropolitan, liishops, F.xarchs 
and the Organs assist the Hparchial bishop. in: IDliM VATTAPPAI.AM KOCHUPUKACKAI., A 
Study on ihe Particular I .aws of The Syro-Malabar Major Archiepiscopal Church (= nole 22), 51-63. 

“Synodal News 3 (1995) 29.
*" Ibidem 8 (2000) 66.

Ibidem 3 (1995) 39.
Ibidem 8 <2(XX» 67.
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The Synnil of 15ishops of ihe SMC is ihc Superior Tribunal of the SMC (CCTiO c. 
1062 §2).

In rcceiving "an uppcal from Ihc Synodal l'ribunal, ihe niajor Archbishop 
convokes ihc Synod of bishops, sils as ihc supcrior Tribunal prcsidcd ovcr by 
himscll'or bis dclcgalc, and procccds as per canons 1300-1321

2.4. Slalulcs of ihe Major Archiepiscopal Tribunal

This tribunal was ereeled on I Seplember lsl, 1994 aller ihc Synod ol 
bishops approved ils slalulcs'1’. The former PLSMC on Ihe slalulcs ol Major 
Archiepiscopal Tribunal werc approved in ihc synod ol 7-23 November 1994, 
promulgalcd ad experimcnlum on I January 1995.” and definilivcly on I Augusl 
T1, 2(MX>'’\ The slalulcs of ihe former Pl-SMC werc classified inlo .3 liiles and 
allogeiher liiere werc 48 arlicles. In Ihe newly promulgalcd CPI-SMC. Ihe slalulcs 
"I ihe Major Archiepiscopal Tribunal also have 3 liiles and liiere are only 47 (arl.
1- 47) arlicles in ii. The preseni lexi ol ihe slalulcs on Ihe Major Archiepiscopal 
I ribunal in C'PI.SMC’ is verbalim of Ihe former PI .SMC.

The SM MAC adjudicales mallers of judicial imporlance al live differenl 
levels: Synodal Tribunal, Superior Tribunal (Synod). Major Archiepiscopal 
Tribunal. Metropolitan Tribunals and Kparchial Tribunals. The qualificd personnel 
<>f ihe Major Archiepiscopal Tribunal are choscn represenling ihe eniire lerrilory 
ol Ihe Syro-Malabar Major Archiepiscopal Church*’.

2- 5. Slalulcs of the Major Archiepiscopal Assembly

The former PI .SMC on ihe slalulcs of Major Archiepiscopal Assembly werc 
approved in ihe synod (ol'Oclober 28- November 15 1996). and promulgalcd on 
March 15. |998',f. The slructure of Ihe slalulcs was presented in ihe following 

way: ii had a prcamble and liiere werc 12 (arl. 1-12) arlicles in ii. In ihe newly 
Promulgalcd CP1.SMC, ihe slaluleof Ihe Major Archiepiscopal Assembly also has 
a prcamble and ihere are only 12 arlicles (arl. 1-12) in il. The preseni lexi is a

.1. MIJNDAKATII, A look inlo ihc Slalulcs of llic Superior Tribunal and ihc Slalulcs of Ihc 
Major Archiepiscopal Tribunal, in: VAITAPPAI.AM IHIKl.'NNKI)<)M KOCHIJPIJKACKAI.. A 
Sludy on ihc Tarlicular I ,iws ol The Syro-Malabar Major Archiepiscopal C'hurch (= nolc 22). 18(1-181.

Synodal News ;l (1995) 40. Whcrcas CCHO c. 106.3 5 I speaks of "ordinary Iribunal”. Ihc 
qualificalion "ordinary” is omillcd in ihe l’l.SMC. Ncdungall who draflcd the slalulcs of ihc samc. on 
heing askctl ihc rcason l'or ihc omission rcplicd Ihal sincc Ihcrc was no canonical Provision lor any 
"cxiraordinary" iribunal. ihc qualificalion “ordinary" was supcrfluous. This rcasoning was acccplcd. 
hulccd. ihc queslion should rallicr he why Ihcrc is ihc qualificalion "ordinarium" in ('('HO c. 1063 $ I. 
Sincc ihal addilion is nol juslificd. ihc omission in ihc l’I.SMC is juslillcd (Private coinmunicalion wiili 
"lc by (i. NHDUN(iATT).

" Synodal News 3 (1995) 52.

Ibidem 8 (2000) 65.
MIINDAKATH. A lixik inlo Ihc Slalulcs (- nolc 92). 171 182.

’ Synodal News 6 (1998) 75.
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verbal im of Ihe lormer lexl of PI.SMC. The preamble of ihc staluies slates ihc 
following:

" The Major Archiepiscopal Asscmbly of ihe SMC is ihe galhcring iogeiher 
of a representative eross-seelion of ihe samc C'hurch, integrating ihe spiril 
aml dynamism of Ihe aneienl eeelesial insliiulion of ihe Thomas Christians 
ealled Yogam. In ii is reslored and updaled ihal organ in fidelily io Ihe 
iradiiion of Ihe universal Church and in obedienee io ihe legislalion given by 
ihe Roman Ponliff Io ihe Baslern Calholic Clnirehes ... so Ihal il is made to 
eorrespond Io ihe ehanged hislorieal Situation and Ihe new hierarehieal slalus 
of ihe Syro-Malabar Church” ’14.

The Major Archiepiscopal Asscmbly is a consullative body lor dealing wilh 
mallers of major importante of ihe Church and its mission (cf. arl. I § I)'”. Il was 

an asscmbly or Yogam of represeniative of all Ihe local communiiies Ihal deeided 
mallers conccrning Ihe enlire Church. Though ihe Major Archiepiscopal Asscmbly 

"is nol a parliameni or legislalure of ihe SMC. il is a Ibrum lor discussion 
and ihe expression of views and desires in ihe spiril of Christian freedoin and 
responsibilily”"111.

Observations
(I). The insliiulion of yogam Ibrms pari of ihe Way or l.aw of Thomas. Ihe 

mosl lundamenlal souree of Ihe SMPL. By making il

“a liiere consullalive body, il is deprived of ils aneienl power in ihe decision 
making process”* 1"1.

The l’l. will do well

"lo have ihe laily eleci llieir lay represenlalives Io Ihe Palriarehal/Major 
Archiepiscopal Asscmbly following Ihe aneienl Iradiiion of ihe Church in 
India whieh was nol unique lo Ihe Thomas Christian Church sinee il was mcl 
wilh also in North Africa and elsewhere""1'.

“ Statutes of ihe Major Archiepiscopal Asscmbly in: SMMAc, CPLSMC, 101; cf. Synodal News
I l.no. I (2003) 128.

"" SMMAc, CI’I.SMC, 101; See also Acls of Ihc Syro-Malabar Major Archiepiscopal Asscmbly 
I'WH, iMouni Si. Thomas IW)). 23. Thrcc hundred and fifly llircc members participatcd in ihe firsl 
Major Archiepiscopal Asscmbly of Ihe Syrti Malabar Church held al Moum Sl. Thomas form 12 lo 14 
Nov. 1998.

11,1 Statutes ol Ihc Major Archiepiscopal Asscmbly, in: Synodal News 6 (1998) 84; ibidem I I. 
ik>. I (2003) 134.

"" KOKKARAVAI.AYII.. Ihc l’arlicular Law (= nolc 22). 193.
1 (i. NHDliNCiAlT. Liberation front ihe Dark Agcs of Ihe Prc-Dianiper Indian Church. in: 

Journal of Sl. Thomas Christians 24, no. 2 (2013) 29.



(2). In no. 4 ol'art. 6 ol'lhc Slalulcs oflhc Major Archicpiscopal Asscmbly il 
is sialcd (hat
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"Ihc Major Archbishop in consultalion wilh ihc Pcrmaneni Synoti may 
nominale lo Ihc Asscmbly an adcquatc numbcr of priosts, rcligious and lay 
lailhful io providc proper rcprcscnialion lo ihc Syro-Malabar faitliful living 
ouisidc ihc Syro-Malabar eparchics or cxarchcs'

(3). Heller Rcprcscnialion for Women: The synod ol bishops in ils mcciing 
Irom August I7-2X. 2010 gave a directive regarding Ihc prcscncc ol' women in 
ecclesiaslical bodics. Accordingly in ihc new CPI-SMC on Slalulcs oflhc Major 
Archicpiscopal Asscmbly il is sialcd thal

"Ihc maximum numbcr of lay dclcgalcs Irom an eparchy shall bc len; al leasi 
«ne- lliird ol lhcm shall bc women"HH.

Mowever, liiere was a dccision oflhc Synod of 2011). Il read as follows:

"Unlcss ihc law or ihc naturc of ihc bodics prccludc il. 50% ol ihc members 
in Ihc cparchial and parish bodics, shall prefcrably bc women. However, 
ihcir numbcr shall noi bc less Ihan 25% of the lolul members in diese 
bodics”"15.

However. regarding ihc rcprcscnialion for women in major archicpiscopal 
asscmbly ii is reduccd lo onc ihird of len rcprcscnlalivcs Irom an eparchy.

2.(>. Palliyogam-Proccdure Rulcs

Falliyogam is a laudahlc heriiage of Ihc SMC thal expresses ihc ccclesial 
«»mmunion ol all Christian laiihful in ihc C’hurch. Though il bas beeil a common 
heriiage of (bis Chureh. wilh regard lo ihc adminislration of Ihc parisbes. die mode 
l)l ils operalions varied in diffcrcnl eparchics. llence a uniform FL on Falliyogam 
Procedure Law. applicable lo die parisbes of die Chureh sui iuris was required.

The former Fl „SMC on die slalulcs oflhc Falliyogam were approved by die 
Syro-Malabar synod on 16 Jan. IWX, and promulgalcd on die samc day"’". There 

Were 77 rulcs in il. In die newly publishcd CFLSMC. die slalulcs ol die 
Piilliyogam have 7X rulcs and dicy arc ircalcd uiulcr 3 scclions. Hxccpl a lew 
ehanges for examplc. die new CFLSMC on die Falliyogam also is verbalim of ihc 
former PI.SMC.

•« SMMAc. CI’I-SMC. 104: cf.. Synodal News 17. nn. 1-2 (2009) 70. The synod in ils »leel.ng 
during August 17-28.2009 cnacted ii II may bc for heuer rcprcscnialion ol women.

SMMAc. (TI -SMC. an. 6 n. 4. 104- 
Synixlal News 18. nn. 1-2 (2010) 166-167.
Ibidem 6 (1998) 44.



The Palliyogam Proccdural Rulcs

“resiored eunsidcrably ihe powers of the Palliyogam though noi the complcte 
aulonomy il enjoyed in ihe pasl. The Palliyogam proccdural Rules beslow 
more power, rights and dulics lo laily in keeping with Valican Council II 
(Aposiolieam Aeluosilalem 10, Ad Genies 21 eie.), than Ihe existed eparehial 
Statutes on Palliyogam in ihe Syro-Malabar Chureh”107 * *.

Observation
(I). l iiere is Provision for an administrative trihunal in every cparchy (n. 71) 

consiiiuled hy Ihe eparehial bisliop lo deal wilh and seille dispules arising l'rom the 
Palliyogam meelings and functioning. The Palliyogam has ample power in the 
deeision-making proeess. Forexample,

"To pass resolulions regarding eonsiruetion of a ehureh, ehapels and 
buildings Ibr any of ihe parish insiiiulions and buying or selling or borrowing 
or giliing of movable or immovable properlies" (Rule 8.9 of Palliyogam).

3. Guidelines

In ihe newly promulgaled CPLSMC ihere are 11 approved Guidelines on 
Different Subjecls. Originally, mosl oflheni were published in Synodal News in ils 
various volumes. These guidelines are of juridieal in nalure. (1.) Guidelines for 
Pasioral Collaboralion in Parishes wilh Ihe Inslilules of eonseeraied Life and 
Soeielies of Aposlolie Life (approved by ihe Synod of Hishops of Ihe SMC in ils 
session lield l'rom 15 lo 20 November 1999)"“; (2) Guidelines for Raising a 

Religious Congregation lo the Major Arehiepiseopal slatus and for graniing nihil 
obsial for pontifical sialus lo a religious congregation (approved by ihe permanent 
synod on 12"' Sepl. 2()()8)"19; (3) Guidelines for Reeogni/.ing Lay Associations of 
Syro-Malabar Lailhful oulside ihe Syro-Malabar Hparehies in India and Abroad110;
(4) Guidelines for Pasioral Care of Migrants111; (5) Guidelines for Ihe Formation 
of Permanent Deaeons in Ihe Syro-Malabar Chureh1'2; (6) Guidelines for ihe 
Funelioning of Major Arehiepiseopal Commission for Financc1"; (7) Guidelines

132

Tor the gcne.sis of Ihe l’alliyogam l’roccdurc rules cf. NF.DUNtiATT. l-aily and 
Teinporalilies (= note 3), 334-35(1 (ehupier "The l'articular law of the Syro Malabar Chureh on laity 
and Teinporalilies"); M. MADATI IIKL'NNtil., I’alliyogam l’rocedure Rule of the Syro-Malabar Major 
Arehiepiseopal Chureh A Srudy. in: VATTAPPAI .AM l’ORUNNHDOM - KOCHLT’URACKAU 
A Study on the l’articular laws of The Syro-Malabar Major Arehiepiseopal Chureh (= note 22). 161 
170.

"*• SMMAe. CI’I.SMC, 134-136.
""Ibidem. 137-1.39;cf.Synodal News 16. nn. I 3(2008)81-83.
11,1 Ibidem. 140-142.
111 Ibidem, 143-147; cf Synodal News 17, nn. 1-2(21X19) 112-116.
'' Ibidem. 148-154;cf.Synodal News 12, nn. 1-2 (2004)82-88.

Ibidem. 154 155.
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for the h'untiioning of ihc Lilurgicul Commission"4; (X) Guidclincs lor ihc 
funclioning of Commission for Laily11': (9) Guidclincs lor confcrring Honours 
and Tillcs1(10) Guidclincs forGiving Simple Burial The synod orbishops hcld 
during 3-15 November 2003 clarilled ihe mcaning of simple burial which is given 
lo ihosc who eommil suieide. Simple burial means “a burial wilh no homily. no 
Qurbana. no usc of microphone, using only lwo ornamental umbrcllas 
(nuilhukudas), one cross and one priest lor the burial. In ‘scandalous eases ol 
suieide'"7 not even the simple burial may be given. In such eases the body will 
not be allowed to Ix; laken inside the ehurch. The priest may bless the grave 
someiime outside the funeral scrvice""8. This elarifiealion may sound too rigorist 
and it lacks Ihe pastoral sense evineed by some olher Patriarchal Churches; (10) 
Instruction regarding l-rec Stale Cerlilieates. Kuries and Marriagc l’reparation
Course"9.

VI. Concluding Observations uiul Communis

(1) . I have brielly narralcd the coilificalion hislory ol'the Particular Laws of 
Ihe SMC ever sinee its ereclion as a Major Archiepiscopal Cliurch in 1992. Mar 
Abraham Katlumana, the Pontifical 1 Jelegale, and the Major Arehbishops who 
•-"llieiently suceecded him organi/ed the aelivilies ol the various eommillees lor 
•he codification ol the Particular Laws. Alter strenuous work involving rcscareh 
and consullalion. Code ol the Particular l.aws ol the SMC is puhlished.

(2) . Wilh Ihe publiealion of CPLSMC in a single volumc. SMC ean elaim 
•hat the work on drafting the PL has eomc to an etul. al least ihosc parts which are 
denianded by the common ende and Ihe most needed scctions ol SM PL. Ihe 
synod of Bishops of the SMC has codificd its PL by adopting and adapling Ihe 
diseiplinary norms thal pertain lo the genuine tradilion ol the SMC. In the same 
way the Malankara Oriental Catholie Church. a sister Cliurch sui iuris of the St.
I honias Christians in India also has promulgaled their C ode ol Particular I.aws * 131

"4 Ibidem. 156-162
Ibidem. 163 171:er. Synodal News 19. nn. 1-3 12011) I6I-I7K.

""Ibidem. 172-174.
Whether a ease of suieide is scandalous is to be dclcrmincd by ihe local hierareh. Priests who 

have very narrow and subjeciivc eriteria may also cause public harm by denying a church burial.
"* Synodal News 11 . no. 2 (2003) 36.
""SMMAc.CPI.SMC. 17(>.
131 The Syro Malankara Cailiolic Cliurch has completcd die cixlilication of ils particular laws in 

a ‘-•oniparalively short time and il is promulgaled linder the title The Code of Pnrtinihr Canons of Ihe 
•Vo Malankara Cailiolic Church on Itf March 2012 by liaselios Mur Cleemis. Ihe Major Archbishop 
or Syro Malankara .Major Archiepiscopal sui iuris Church. The Syro-Malankara Catholie Church is a 
sister Church in die catholie comniunion of the St. Thomas Christians in India. In 1930s a group of 
Malankara Oilhodox Syrian Christians in India ander the leadership ol Mar Ivanios reuniied wilh die 
Catholie Cliurch. h is a vibrant Oriental Catholie Cliurch follnwing Ihe Antiochene rite in India wilh a 
Population of more ihan 500000. Il is praiseworthy achieveinenl tliat Syro Malankara Catholie Church 
which siartcd Ihc codilicalion of Ihcir Code of Particular Canons in March 2005 and completcd ils 
Work by September 2010. They rcccived ihc rccognilio from Ihc Holy See on T Scpt. 2011. The 
Promulgaled Code of l'anicular Canons of ihc Syro-Malankara Cailiolic Cliurch is prinled and
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(3) . Ilow has the new Code ol'lho Parlicular l.aws beeil receivcd hy the Syro- 
Malabar communily? Il is too early Io give an answer lo il. However, sinee most 
of ihe.se PL were in foree sinee 2003 we could makc some evaluation on il. As a 
whole. Syro-Malabar communily is slowly assimilating die values of different 
unils of Parlicular Laws. The reeeption of the Parlicular l.aws by Ihis vibrant 
communily is positive and widespread. For example ihe Procedure Kules of 
Palliyogam (Ihe general body of ihe parish) was actually a resloralion of ihe PalIi 
pralhipurusha yogam (ihe general body of Ihe parish communily) ihat exislcd in 
Ihe Cliureh in ihe ancicnl linies. I'his gave ample opporiunily for Ihe laily in ihe 
affairs of Ihe Cliureh. Thcrcfore. Ihe procedural law of Ihe Palliyogam was well 
receivcd by ihe communily. Laily is given due importancc in the affairs of ihe 
Cliureh. Clergy, Keligious are heller equipped in ihe reeeption of ihe Parlicular 
Laws of SyrO-Malabar Cliureh.

(4) . The Parlicular Laws on divine worship and espeeially on sacramenls 
have resiored ihe ancicnl praclice of ihe sacrament of inilialion. lliai is, eonferring 
chrysmation and Holy Communion along wiili ihe saeramcnl of Haptism in ihe 
Syro-Malabar Cliureh. From ihe hislory we understand thal in ihe contcxt of adull 
haplism. ihe administration of inilialory sacramenls logelher happened in Ihe 
Cliureh. Mow lar il is prudenl and pastorally relevant loday if we revive Ihe 
ancicnl praclice along wiili infam haplism is debatablc.

(5) . I he Parlicular Laws on marriagc has incorporated ihe ccumcnical spiril 
of Ihe CCHO. Il is a positive slep. Thus, Ihe mutual agrecmenl belween the Syrian 
Orthodox Chureh and SMC in ihe area of marriagc is incorporated in ihe 
Parlicular Laws of ihe Syro-Malabar Chureh.

(6) . The newly publishcd Parlicular Laws of ihe SMC are iruc lo Ihe idenlily 
of lliis Chureh. Il bring,s a balancing nole on ils Oriental. Indian and Weslem 
heriiage in ihe making up of ils Parlicular Laws. The lawmakers have achieved 
Ihcirgoals by melieulously Idllowing ihe guidclines.

(7) . SMC has maile good usc of Ihe room lell by CCHO for PL. While an 
unbiased eriiic will acknowlcdgc ihat Ihe work aeeomplished in Ihe Held of PL 
leslifies lo ihe sense of responsibilily and seriousness wiili which ihe pastors of 
SMC wish lo guide die Chureh. he may have Suggestion for modificalion or 
improvement or for lllling oul lacunae.

(8) . How far the guideline on applying Ihe principle of subsidiarily has been 
followcd in different unils of Ihe Parlicular Laws of die SMC is dehalable. I)id we 
succeed in (he de-ccnlrali/ation and disiribulion of die powers at Ihe cparchial and 
parish levels? Do our Parlicular Laws succeed in ineorporaling die eo- 
responsibiIity aspect of our People of God and iheir equal dignily of being lay, 
elerieal and nien-women religious? Through our Parlicular Laws did we succeed 
in promoting ihe fraternily and co-opcration among Ihem? Il is an area where 
SMC' has morc scope for improvement.

publishcd ax a texl in 2012. Whcn wc study ihe toxi «I die Code of l’tirliailar Canons of die Syro- 
Malankara Calholie Cliureh, we may come Io know Ihat diere are also shorleoiniiigs in ii and still il has 
ample room for improvemenl.
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(9) . Apart l'rom Ihe valuc of ihcsc laws as complemcnlary lo CCKO. a lew 
criieria Ibr cvalualing CPLSMC would he whether ii is roolcd in Ihe iraditions of 
St. Thomas Christians, and at die same time adequate lo nieel Ihe preseni-day 
needs ol SMC, whether il promoles unily among Churches, unity among die 
failhliil wi(hin die Syro-Malahar Chureh, involvemenl of die ('ailhtiil in die civil 
soeicly’s interesls and iheir eommitmcni lo die gospel values, eie., all ol wliich are 

areas of great eoneern in die Situation ol' mullilacetcd exislenee of SMC’ loday. 
F'inally, erilical Studios have evidenced cerlain laeiinae and areas needing revision 
in die Partieular l.aws of die SMC. Our review ol' Ihe already puhlished Partieular 
I-aws mighi reveal thai the CPLSMC are open lo improvemenl. There are still a 
Few printing errors in the newly puhlished CPLSMC.

(10) . A final Observation: In the codifiealion of the PLSMC the minules of 
Ille Work done by die various commissions liave not beeil puhlished (il they were 
"'ritten down at all!) in a manncr of analogous lo the periodieal Nuntia ol the 
PCCICOR. This omission will he regrelted by lliose who know how useful, even 

necessary, ii is io eonsult Nuntia Ibr the proper undcrslanding ol GGEO. 
Moreover, in the PLSMC no reference lo Ibnii is eiled espeeially on the texts of 
Partieular Laws. Statutes and Guidelincs. These omissions also will be regrelted 

espeeially in the lulure when PLSMC will be Ulken up Ibr revision. sinee no Code, 
"'hether common or partieular, is supra-temporal, not needing relorm or revision 
in eourse of time.
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PARTICULAR LAW CONC'LRNING LASTLRN CATIIOL1CS liNTRUSTKI) 
TO TI IH PASTOR AL CARIi OL MILK ARCI IS Oh ANOTIIHK CHURCH

SUI IURIS

Astrid K a p l i j n, Fribourg (CII)

Betöre coming to the heart of thc matter, we should First try to sce whal kind 
of juridicul conllguration is going to apply to thc Lastern Calholics with whoni we 
are liere concerned. Wc have to do with those who are entrusted to the pastoral 
care of a hierarch ol another c hu ich sui iuris, a Situation which one tinds for the 
mosl pari in those regions which do not form pari of the territory bclonging to the 
same ehurch sui iuris as the faithful. For convenience. these regions are also 
frequent ly referred Io as “diaspora”, a lernt which is however increasingly viewed 
as unsatisfaclory todav, both among our Cat hohe colleagues and among the 
Orthodox . The Situation of these Lastern Calholics, then, may take two different 
fornts.

I. Hierarchs respansible for the pastoral rare of Kastern Calholics who lack a
hierarch oftheir own

The Code of Canons of the Lastern Churchcs (I ‘>00, hereinafter referred to as 
CCLO) prescribes as follows. in c. 916 § 5:

"In places where not even an exarchy has heen erected for the Christian 
faithful of a cerlain Church sui iuris, the local hierarch of another Church sui 
iuris, even the Latin Church. is to he considered as the proper hierarch of 
these faithful”.

As Iltis enables us to conclude Ihat canon law indicates the local hierarch as 
the proper hierarch of these faithful, and this hierarch may even belong to the 
Latin Church . Il is also inlcrcsting to take examine the terminology employed. 
The lexl does not say that thc Lastern faithful are "linder (he jurisdiction” of this 
hierarch, which mighl give the impression that Lastern faithful ean he subjccl lo a 
Latin hierarch and so relativise thc imporlance of bclonging Io a Church sui iuris 
with ils own rite. On the contrary. the canon designates the hierarch of another 1

1 CT. J. FAKIS. Faslern Churchcs in a Western World: The Relationship tu the Churchcs of 
Origin, in l-ogos: A Journal of liaslern Christian Studie* 4(1 (1999) 119 140, and A, ARJAKOVSKY. 
I»i queslicm de la “diaspora" au prochain eoneile pan orthodoxe: Proposilions pragnialiques. in: I es 
enjeux du prochain eoneile de l'Hglise orthodoxe. Actes du coll(X|uc organixe par f Institut Sainl Serge 
et l'Univcrsitc de Leuven, Paris, 18-20 octobre 2012 (in prinl). Cf. also K. I'OTZ, “Lokalkirehe, 
kanonisches Territorium mul Diaspora”, Hine hisloriseh-reehisvergleiehende Hinlcitung, in: C. Ci. 
FÜRST R. POTZ.(cd.). Diaspora (Kanon 22). Hennef 2012. 12-24.

I alin eanon law does not use the lerin “Hierarch". bul we know il is the equivalcnt of Ordinary 
in Latin eanon law. Cf. CCTiO e. 9X4 and CIC c. 134.
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Church sui iuris as llic "proper hiorarch”. Il lollows ihal llie Lastern laithlul are 

not lel't abandoned; liiere is in l'aet a hierareh who has Obligation* in relalion to 
tbcni with a view to llie provision of pasloral assistanee lor example", or lo whom 
they can apply wlien they have need ofa dispensalion or other graces and lavours. 
Hie same eanon however also proposes a solulion for the Situation wliere several 
hierarehs belonging to diflcrenl ehurehes having their own jurisdiction exercisc 
Iheir mandate in the same place, in the following specificalion:

"II. however, there are several local hierarehs, that onc whom the Apostolic 
Sec has designated is to he considcred as their proper hierareh or, il il 
eoneerns the Christian laithlul ofa eertain patriarchal Church. the one whom 
the palriarch has designated with the assent of the Apostolic See .

The prcscncc of several hierarehs in the same locale incvitably makes il 
neeessary that the proper hierareh he explicilly designated. Two procedures are 
envisaged: one wliere the Apostolic See designales the hierareh, or alternalively, if 
Hie laithlul in queslion helong lo a patriarchal church. the palriarch will he ahle lo 
‘Jesignale the proper hierareh of the laithlul of his church, hui he will need llie 

assenl of the Apostolic See.
As Ibr the practical appliealion of this seeond pari ol c. 916 S 5: Given that it 

may he the ease that several hierarehs exercisc llieir pastoral minislry in the same 
place - a Latin Ordinary, for example, and one or more Lastern hierarehs ol the 
different ehurehes sui iuris may he appoinled there - the Apostolic See or llie 
Patriarch would he ahle to designatc one ol the L.astern hierarehs, in preference to 
die Latin Ordinary. as proper hierareh of the Lastern failhl'ul. An illuslration of 
•liis possibility is to he seen in the Chaldean laithlul in Greece, whose palriarch 
designated the apostolic exarch of the Calholics ol the By/.anlinc rite in Athens as 
their proper hierareh. In all these eascs. llie laithlul will he assigned lo llie hierareh 
°l a Church sui iuris other llian die church (o wliicli diese laithlul helong. All the 
same, in llie majorily of eascs, il will he a Latin Ordinary. In our researeh we have 
restrieted ourseives to die consideration of this configuralion of Lastern failhl'ul of 
whom die proper hierareh is a Latin Ordinary.

The 1983 Code of Canon Law is concerned with this queslion of pastoral 
assistanee to Lastern laithlul only l'rom llie poinl ol view ol die dioeesan bisliop, 
deereeing as follows:

‘‘If he has failhl'ul ofa different rite witliin his diocese. he is to providc for 
their spiritual needs eilher by means of priesls or parishes ol ihal rite or hy 
nieans of an episeopal vicar”1.

c. g., M. UROC.I, Ohhlighi ilci Vescovi lalini verso i l’etleli ili ima Cliicsa orientale 
oattolica inseriti nella loro diocesi, in: I'. (IKI-'AKI.I, (cd.). Cristiani orientali e paslori lalini 
(Monografie (iiuridiehe 42), Milan 2012. 3-31.

A CIC/H3 e. 383 § 2.
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This specifies Ihc ohligalions of ihc dioccsan bishop and ihe means he is to 
use l'or Ihe task. Taken as a wholc, this c. 383 CIC shows us thal ihe Hastcrn 
Calholics are thcrc considered as a calegory of failhful who lind thcmselvcs in ihe 
territory of the diocese whose bishop is obliged to have a eare in virlue of his 
pastoral role.

In all these eases. then. it is ihe local bishop or onc of ihe local bishops who 
is ihe proper hierareh of ihe Iiastern Calholics and who will be obliged Io l'urnish 
them will) all ihey have need of for iheir spiritual life. We will nol go into Ihe 
delails of (his pastoral Organisation here, as il l’orms no pari of ihe subject wilh 
which we are concemed.

A slighlly dilTerenl configuration is found in Ihe counlries where 
Ordinariales exisl for Ihe liaslern failhful who lack a proper hierareh of Iheir own. 
The majorily of these Ordinariales were eslablishcd beiween 1939 and 1959. 
These Ordinariates are for Ihe mosl pari pluri-ritual, which is to say (hat ihe 
failhful of different Churches sui iuris are assigned lo a single Ordinary, who 
frcqucntly is a l,atin prelates. This solution. which grew oul of conerete practice* 6, 

corresponds lo ihal envisaged in CI) 23:

"Where ihere are failhful of a different rite. Ihe diocesan Bishop should 
provide for iheir spiritual nceds and different means are proposed. like for 
instante: nominaling priesls or constituting parishes of Ihc same rite“.

Bul Ihe lexi also explieilly Males:

"Otherwise ihe Ordinary himself may perfonn Ihe oflice of an Ordinary of 
different riles'"7.

Hven if this lexl gives Ihe impression ihal this decision only depends on Ihe 
Ordinary himself. in realily Ihe oflice of an Ordinary of dilTerenl riles needs to 
have been sei up by Ihe Roman Pontiff, and lliis aci will be accompanied by ihe 
eslablishmenl of an Ordinariate. Mowever. ihe lwo codes of canon law eurrenily in 
force do nol allow for lliis possibilily. nor has any Statement of legislative force

Dcspiic ihe fact ihal olher Ordinariales are cnirusled lo an Lastern Hierareh, we only take inlo 
considcralion here ihe pluri-ritual Ordinariales cnirusled lo a I «Hin prelatc.

6 The Annuario Ponlificio reTcrs in ils hislorieal noles lo ihe Aposlolic Letter "Officium 
Suprenuis Aposlolalus". July 15, 1912 as sourec for diese Ordinariales. Concerning ihe hislorieal 
devclopmenl cf. A. KAl’TIJN, Cili Ordinariali per i fedeli ealloliei oriental privi di gerarehia propria. 
in: CiHKAHl.U Crisliani orieniali (= nolc .1). 234-267.

’ CO 23: "Tor Ihis same purposc, where Ihere are failhful of a differeni rite, die dioeesan bishop 
should provide for iheir spiritual needs eilher ihrough priesls or parishes of ihal rite or ihrough an 
episcopal vicarendowed wilh die nccessary facullies. Wherever il is fiuing. ihe lasl nauied should also 
have episcopal rank. Olherwise die Ordinary himself may perfonn ihe oflice of an Ordinary of 
differeni riles. If for cenain rcasons. these prescriplions are nol applicable in die judgmenl of ihe 
Aposlolic See, Ihen a proper hierarehy for die differeni riles is to he estahlished". Cf. 
hl(p://www.vatican.va/archivc/hist eouncils/ii va(iean_countil/docunicnLs/valii decrec_15)651()28_ ehr 
isius dominus en.hlml |8. X, 20l3|.

http://www.vatican.va/archivc/hist


apart l'roin ilic codes heen issueil on (his suhjecl. This permils us ihcn Io concludc 
Ihat diese Ordinariates are Solutions l'or a partieular case and not suhjecl lo any 
kind ol universal legislalion. Whatever may he the concrete configuration in 
whieh Piastern Catholics find (hemselves and wherever Ihcy may he. they are not 
wilhoul a proper hierarch.

II. Different types of Partieular Law

Alter having seen who is responsihle l’or the pastoral care of those P.astcrn 
Catholics located oulside the territory of their churches sui iuris, we should now 
tarn to partieular law. Wliat is meant hy this expression? Sincc we are inlerested 
hcre ahove all in Patin Ordinaries having Baslern Catholics under their pastoral 

care, we will restriet ourselves to the notion of partieular law lo he found in the 
Codex Iuris Canonici of 1983. The CCHO, whieh is explieitly concerned al limes 
wilh the Latin failhful, and so also wilh the Latin Ordinaries, does not eslahlish 

any relation between the lauer and partieular law.
In CIC/83, canons 12 and 13 mention partieular law. They do not formulale a 

Definition, bul are prineipally concerned wilh aseertaining in what territory and in 
relation lo what persons diese laws exereise mandalory force. I wo elemenls are 
imniediately elear: I. Partieular laws are those eslahlished l’or a partieular territory 

and 2. Partieular laws are presumed lo he territorial and not personal, unless il is 
otherwise evident. The mandalory force of partieular laws depends on Ihree 
conditions whieh liave lo he verified in eonjunclion: they eoneern the people lor 
W'honi they were made and who liave a legal tie to die territory hy means ol their 
doniieile or quasi-domicile and who are actually present in die territory. As 

menlioned hy Ladislas Örsy in his commentary on diese canons:

“In other terms, a bürden carried in a territory should he imposed neilher on 
those who do not helong lo il nor on those who belong to it hui happen lo he 
away”s.

We can deduee from diese elemenls Ihat partieular laws may he enaeted hy 
Die aulhorities who exereise legislative power in die territory in question. In 

Pfaetiee it may he die dioeesan hishop. the Conference ol Bishops, or even the 
Roman PontiIT himself when he issues laws for a delmed territory within the 
Chureli’.

K I.. ÖRSY, Commentary under can. 12. in: .1. CORIDI.N TU. GRKliN D. HlilNTSCHEI. 
*°<l.). The Code of Canon I a\v. A Text and Commentary. New York 19X5. 32.

" 1!y comrasl willi the CIC, whieh itscs tlie plural ••partieular laws” (lenes partictiltircs), the 
LT’HO speaks of •‘partieular law” (ins purlicidnris) in die singulär. This cxplains the lael Ihm. in the 
C-Clio, tcxls other tlian the laws alone form pari of lliis calegory: also menlioned are legilimalc 
ctistoms, Statutes and others nornis of law. The common dement between (hem heilig ihat they are 
"uither common to the entire Chureli nor lo all the liaslern Churches. ln our opinion, the lwo Codes are 
n°l in conlradietion, they just liave a different way of presenting the matter. I his means thal we should 

concerned here not jiist wilh partieular laws. hui also wilh customs and Statutes. Then too. there is
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Since ii is praclically impossihlc Io research systematically will) a view io 
determining whethcr individual diocesan bishops who liavc nol been appoinled by 
thc Apostolic Sec as pluri ritual Ordinarics of Ihe Hastern Calholics have issued 
norms of parlicular law on ihe subjcct of liaslern Calholics rcsidenl in iheir 
rcspeclive dioccses, rescarch in any casc would bc exlrcmcly unlikcly Io result in 
mcaningful conclusions. Thcrcforc, wc shall rcstricl oursclvcs here io parlicular 
law issued by ihe Conference of Bishops. This indicales ai ihe same time ihal we 
are taking inlo consideralion above all ihose countries which are predominanlly of 
Latin Iradilion.

Another qualification concems nol Ihe authors ol this parlicular law, bui ils 
conleni. We searched for norms aimed cxplicitly at liaslern Calholics rcsidenl in a 
defined Latin territory. It has nol been possible to lisi all thosc norms of parlicular 
law which also apply to Lastern Calholics by implication, for example, with 
regard to their represenlalion in ihe diocesan inslitulions.

Aller all diese preliminaries (a littlc lenglhy, bui necessary in our view), we 
can finally come io Ihe heart of die matter. We are going lirst of all lo speak of 
possible norms of parlicular law issued by Latin Ordinarics who have been 
appoinled by die Apostolic See as pluri-rilual Ordinarics of Hastern Calholics who 
do nol have a hierarch of their own Church sui iuris. In the second section we will 
dien examine die possible norms of parlicular law concerning Hastern Calholics 
rcsidenl in Lalin dioccses and issued by die l-adn Ordinarics in a colleclive 
manner, ihal is to say when convoked in a Conference of Bishops,

III. Parlicular law in ihe pluri-rilual Ordinariates

We have already spoken of Ihe foundalion of diese pluri-rilual Ordinariates, 
or radier of Ihe absence of any juridical foundalion, since no universal legislative 
lexl exists in relation lo Ihem. Lei us now examine ihe facts. Currenlly a number 
of pluri-rilual Ordinariates with a Latin prelale as Ordinary exisl in all parls of die 
world. A pluri-rilual Ordinariate for (he Haslern Calholics lacking a hierarch of 
iheir own rite was sei up in Brazil in 1951. The Archbishop of Rio de Janeiro was 
appoinled as ils Ordinary wiih exclusive jurisdiclion over ihe Hastern Calholics 
(hroughout die national territorySonic years ago, in 2010, the bishop of Bclo 
Horizonte was nominated as the Ordinary for die Hastern Calholics in Brazil". In 
1954 a pluri-rilual Ordinariate was establishcd for all ihe failhful of die Haslern 
rite in l 'rance, Ihe Charge of ii heilig given lo Ihe Archbishop of Paris acling as ils

Ihe pcople ul' (iud tu takc into 'iceoiinl when il is a maller ul cusloms and juridical porxons who pass 
slalulcs.

Sacred Congregalion for ihe Orienlal Church. Ileeree "Ordinarialus in Brasilia constiluitur pro 
fidclibus riuiuin orientalium" November 14. 1951. in: AAS 44 (1952) 382-383. By Ihal time, in Ihe 
namc ol Ihe Congregalion menlion was madc only of Ihe Orienlal Church in singulär. Only in 1965. 
wilh Ihe C.A. Regimmi lxclcsiac Universae", Ihe plural has been inlroduccd: Congregalion for Ihe 
Oriental Churchcs.

11 Cf. Annuario Ponlificio, This appointmenl oeeurred aller ihe rctiremeni of Cardinal Scheid, 
furnier bishop of Rio de Janeiro, us Ordinary für ihe Haslern ealholic failhlul in Brazil.
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Ordinary. The latter, by conlrast wilh his counterparl in Bra/il. excrcises liis 
jurisdiclion cumulalively wilh the jurisdiction ol'the local Ordinarics' . ln Auslria 

wc lind a slightly different Situation. Front 1945 on. the Archbishop ol Vienna 
was the Aposlolie Delegale l'or the Rulhenian lailhlul ol Austria. A change 
oecurred in 1956 wlten he was appoinled Ordinary wilh exclusive jurisdiction l'or 
the Catholics ol the By/.antinc rite resident in Austria. Front (hat monteiH. his 

Power of jurisdiclion Itas beeil (hat of an Ordinary rather than a delegatcd power; 
he excrcises ii not just in relalion io the Ruthenian Catholics but also in relation io 
ah the Catholics ol' the By/antine rite, which tltus represenls an exlension ol' his 
aulhorily1 \ In 1959, we lind an Ordinariate being sei up in Argentina l'or the 
lailhlul of ihe Baslern Rite Ihroughoul the counlry, wilh exclusive power ol' 
jurisdiction l'or diese lailhful being assigned lo the Archbishop ol' Buenos Aires". 
Finally, in 1981, an Ordinariate l'or Ihe Catholics ol'the Greek and Armenian rit.es 

was sei up in Roland. The Archbishop ol' Warsaw excrcises the jurisdiclion ol' 
Ordinary l'or diese lailhful. a jurisdiclion which was len years later extended lo 

c°ver all Faslern Catholics lacking a hierarch of their own rite".
The powers ol' the Ordinary are not explained in any great detail in (he 

ilecrees by which the various Ordinariates were constiluted. I he decree 

concerning l-'rance. l'or cxample. describes him as a proper Ordinary who governs 
ihe Ordinariate with die rights determined by law, so exercising a Charge 
I munus") conl'erred on him by Ihe Holy ballier. Ihe decree ol 1951 with reganl 
,(> the Ordinariate in Bra/il even nientions thal the Ordinary is vested with all the 
faculties which liave becn enjoycd up lo this time by the various Latin Ordinarics. 
The usc ol' this icrm “faculties” does not however mean thal this is a ease of 
delegatcd aulhorily conl'erred without the inedialion ol an olliee. Ihe decree ( I) 
25 nientions this. and canonical doetrine was in agreenienl. even betöre the 
Council, in saying (hat the Ordinarics, whatever they may be, hold an ol'fiee 
Turthermore, die" word "Ordinary", in itself suggests thal siabilily which 
eharacieriscs ccclesiastical Offices. This implies dien, thal Ihe Ordinary is in 

posscssion of an ordinary governing power. II it is a question ol laculties, in our 
view we are rather eoticerned liere with habilual laculties which are passed on io 
•he successor in governnienl. i.e. the next person io hold olliee as Ordinary. I hese 
Taculties are added lo die aulhorily of governnienl of the Ordinary or del'inc il 

niore preeisely. The decrces cstablishing the different Ordinariates include an

il

1 I loly Congregalion l'or die Oriental Clun'ch, llccree “Ortliniiriaius pro oninihus uhrisliIidclibos 
uuis oriontalis in liallia degcnlihiis insliluitur". Joly 27, 1954. in: AAS 47 (1955) 612-613.

' The decree on the Constitution ol' this Ordinariate has never beeil puhlished in the AAS. 

owever, it can bc I'oiiihI in Wiener Iliö/esanblatl nr. 120 (August I. 1956).
H Holy Congregation l'or the Oriental Churcli. Decree "Ordinariatus pro lidelihus ritus orientalis 

Argentina erigituT', Hebruary 19. 1959, in: AAS 54 (1962)49-50.
" The only inl'orniation we liave coines front the Annuario l’ontillcio, Ihen. as lar as we know. 

'he docuinenis concerning this Ordinariate liave not becn puhlished.
"'CT. A. BOURIil.Dli I.A RONC’IKRli. LOrdinarial pour les lidcles de rite oriental eil Irance. 

In: b'Annee Canoniquc 3 (1954-1955) 341: F. WKRN/. I’. VIDAL. lus Canonicum II: De personis, 
Konie '1943, n. 367, 426. More rcccnily. J. (i()N'/.AI.F.7. AYHSTA. I.a nalurale/a juridica de las 
'Tittuliadcx habiluales» en la codilicaeiön de 1917. Navarra 2(KK). 122.
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enumcraiion of Ihcsc. The greatcr pari of ihesc facullies are vcslcd in all ihe 
Ordinarius in accordancc willi ihe Codes of Canon Law; however. thal which 
gives Ihe Ordinary ihe power of esiahlishing personal parishes for ihe Lastern 
Caiholics derogales from ihe arrangemenls provided by ihe Code of 1917. beeause 
ihe lalier requircs thal Ihe Ordinary requesl an apostolic indulgence from ihe 
Aposlolie See. The deeree Ihus assigns Ihis right to Ihe Ordinary in a habilual 
manner. and likewise Io his sueeessors in ofllee.

Hesides menlioning diese faeullies, die eonslitulive deerees of die 
(>rdinariates do nol speak ol any legislative power of ihe Ordinarius. Boih Codes, 
CIC and CCKO17, detail thal Ordinaries/Hierarehs possess al least ordinary 
general exeeulive power or ordinary power of govemnienlls. which means thal 
ihey do nol neccssarily possess legislative and judieial power1 However, if Ihey 

do nol have die power Io enael laws. in virlue of their exeeulive power. ihey are 
able lo issue general execulory deerees determining Ihe melhods io be observed in 
applying die law or urging ihe ohservance of laws ’".

So wliai is die Situation </<• facto? Are any general execulory deerees in 
existenee in die Ordinariates? Our researeh willi regard lo Ihe ahove-mentioned 
Ordinariates have not eome up willi any resulls. Ii would appear thal ihe 
Ordinarius in queslion did not make use of their power in Ihis Held. The only 
exceplion here is die Ordinariate in France. In 1984. Ihe Ordinary al ihe time. 
Cardinal Jean-Marie Lustiger, puhlished an ordinanee on Ihe appointment of 
parish priests of Ihe Baslern rite resident in France1. I his ordinanee provides thal. 

al Ihe requesl of Ihe Cardinal Ordinary, die patriarchs shall present one or more 
candidales of their rite, slating ihe motives for their selection, for approval by Ihe 
Congrcgation for die Faslern Churches. If die candidale is a rcligious. he iiiusl 
lurther have been presenled by die superior of his order or al least have received 
ihe laller's consent. These proposals. accompanied by ihe opinions of die 
Congregalion for die Faslern Churches and die resulls of any enquiries that may 
have been carricd out, are submilled by die Cardinal Ordinary to die bisliop of Ihe 
dioeese in queslion. i.e. in cascs where die parish priest will he appointed in a

" Arricla is of ihe opinion thal Ihcsc Ortlinarialcx are pari of ihe laiin eanon law beeause their 
sinieuire docs nol eoineide wiih Ihai of circumscriplions ehanielerislie of Faslern Canon law. Cf. J. I. 
AKRIKTA. Dirillo dell'organi/./a/ione ccelcsiasiica. Milan 1997, 365, or also IDI.M. la costiiu/ione 
di Ordinariali nella prassi paslorale dell'allen/ionc dei ledcli orienlali. in: li. GÜTHOFF S. KOR TA 

A. WlilSS (cd.). Clarissiino l’rofesson Carolo (iiraldo Wlrsl. In inenioriam Carl Gerold Rirsl 
(Adnoluliones in Ins canonicum 5(1), Frankfurt am Main 2013, 57 5X, speaking ahoul Ihe origin of Ihe 
Ordinariaies "consliluled willi ihe lechnical inslrumenls of lalin law", for anollier opinion cf. I’. 
GFiFAIil J„ hnli e Circoscri/ioni mela riluali nell'organi/za/ionc eeclesiaslica. in: H. /API* A 
WlilSS S. KORTA (cd.), lus Canonicum in Oriente el Occidcnlc. l esischrifl für Carl Cierold Kirsl 
/.um 70. Geburtstag (Adnolaliones in Ins Canonicum 25), Frankfurt am Main 2003, 493-508 (here: 
507).

'* CIC e. 134: CChO c. 934 8 3.
"CKc. 135; CCliO c. 985 8 I.
* CIC e. 31. CCKO does nol have an cquivalcnl eanon. Cf. also J. Hl IICI.S. Anglicanorum 

cooiibuv. Tcxl and Commcnlary. in: SiudiaCanonica 43 (2(XW) 3X9-430 (here: 401).
;l J.-M. LUSTIGKR, Ordinanee “Nomination des eures de rite oriemal rdsidanl en France". 

(Ictoher 7.1984. in: Archives of ihe (>rdinariale in Paris.
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dioccse olhcr ihan ihc arclulioccse (>r Paris. The Intervention «r actions of Ihe 
bishop of ihis dioccse arc nol specified, secing llial die lexl conlinues hy saying 
diat, ullimatcly, Ihe Cardinal Ordinary will come li> a linal deeision and proeeed Io 
niake ihe appoimmenl. We can conclude from ihis llial die C ardinal Ordinary is all 
ihe same ihe sole aulhorily wilh power ol deeision. even il lie asks ihe palriarchs. 
die C'ongregalion Ibr (he Hastcrn Chnrehes and die local hishop lor Iheir opinions 
il needed. In all diese eases. die opinion given seems io he purely eonsultative in 
lunclion. In die ease of die parishes ol'an Haslern Calholie Chureh whieli does nol 
have a patriareh al ils head. Ihe Cardinal Ordinary will eonlael Ihe Congregation 
Ibr die Haslern Churches and, Ibllowing enquiries. proeeed io die appoinlmenl.

Sinee Ihis ordinanee was puhlished in P)S4, no speeilie provisions were 
"lade for ihe ehurehes oiher Ihan patriarchal besides Ihe Provision lo eonsuli die 
Congregalion. Ilowever. we are of die opinion llial. in liglil ol die (( l-.O. die 
provisions eonccrning die palriarchs should be applied also lo Major 
Arelihishops . Kegarding die olhcr lypcs ol ( luirches sui iuris, llial is. die 
Metropolitan Churches sui iuris and die niiscellaneous ( luirches . a simple 
eonsulialion of die Congregalion is sufficienr4. The Congregalion always can ask 

diese aulhorilies for Iheir opinion.
The faci llial die Cardinal Ordinary has been willing lo commii himself io 

Konsultation wilh die proper aulhorilies of ihe Haslern Calholie chureh in queslion. 
die responsible eeclesiaslical ofTice in Rome and Ins fcllow bishops direelly 
eoncerned is worlhy of positive rernark, die more so in view' ol die lacl llial liiere 
was noihing in Latin law llial would ohligc bim lo do so. Iliese regulalions bring 
di mind e. 193 § 3 of Ihe CCHO. allhough die lauer slipulaies llial die Patriarch nol 
°nly has lo be constilied hui also has lo agree. II nol. Ihe maller has lo he rclcrred 
d) die Aposiolic See. The ordinanee of Cardinal I .usiiger does nol go as für as llial. 
hui ii does enlail an Obligation al leasl lo take inlo accounl die views of die proper 

aulhorilies of die Haslern Chureh eoncerned.
Hrom die formal poinl of view. il may be noled liere llial die ( ardinal 

Ordinary menlions die faci llial he is Ibmiulating Ihe disposilions ol die ordinanee 
"in agreemeni wilh die Congregalion for Ihe Haslern Churches . Ihis does nol 
indicale ihal he would have had neetl of any sort ol delegaled power or facully lo 
puhlish ihis ordinanee25, but radier, ohviously enough, llial die C ongregation is in 
agreemeni wilh Ihe procedure envisaged. vvliere il will play die pari ol an 
iniermediary. while al die same time heilig entitlcd lo subinil ils opinions.

Now, does die contcnt of ihe ordinanee corrcspond lo whal is forcsccn in 
CIC e. 31. llial is does il determinc more precisely die melhods lo he observed in

"(T.CCliOc. 152.
' Wcowe Ihis last exprexsion lo Mgr John Paris. wilh gralitude.

11 Wc jusi rvmcmbcr llial lhe.se ccclesial aulhorilies have no power whaisocver oulside ihe 
lerrilory ol iheir Chureh. Thcrefore a different procedure in respecl lo ihese Churches sui iuris seems 
jusiilled.

” We reinemher ihal die Congregalion eannol delcgale or confer a power of Icgislalion whieli il 
‘•»es not possess ilself. The exercise or legislative power hy a Roman dieastery only oceurs in special 
L'ases and wilh die specific approval of ihe Roman Pomiff. Cf. C.A. ‘Pastor Ifonus'. June 2S. I98S. an.
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applying ihe law or urgc (hc obscrvancc of laws? The lauer eertainly does nol 
apply, bul we ean consider (hat ihe Cardinal Ordinary details die melhod io he 
«hserved in applying c. 383 § 2 eoneerning die provisions Ibr Ihe spiritual needs 
ol" faithlul of a different rite by means of priests or parishes of ihat rite. 
Hvenlually, it concerns die conjunction of this eanon with Ihe one on the 
appointment of ehaplains or of parish priests’1’. The ordinance does not contain 

anything eontrary io Ihe law in l'oree. Wilhin the framework of the law. it indeed 
gives details how to apply it.

In eonelusion we may state Ihat the pluri-ritual Ordinaries are very well able 
lo issue general exeeulory dccrees eoneerning the Ordinariate and ils functioning. 
Apparenlly lew of the ()rdinaries, in faet, have feil the need to do so.

IV. Particular law issued hx the Conferences of Hisliops

As we said above. we are eoneerned to see whether nornis of partieular law 
have becn proiniilgated by the loeal Latin Ordinaries in a eolleelive manner, ihat is 
to say as convoked in the respective Conferences of Bishops. Our researeh have 
not eome up with a great deal in the way of resulls. Tojudge froni their websites, 
lew of the Conferences of Bishops have proinulgalcd nornis directly eoneerning 
the Lastern Calholies resident in their terrilorics. Sinee the researeh conducted by 
our eolleague Professor Pablo Gefacll and published two years ago27, the Situation 

has not changed in any essential way. As our esleemed eolleague menlioned in his 
study, the Portuguese Conference of Bishops has becn engaged in drawing up 
nornis Ibr some years already. as he eiles a drall document dating from 2009. 
Ilowever. the projeel does not seem to have aehieved any result lo date, and the 
website of Ihe Conference of Bishops does not include any reference to norms of 
this naturc.

The Conferences of Bishops of other eountries (hat include a ccrtain number 
of Lastern Calholies in their territory have nol apparenlly deemed it neeessary to 
issue particular law to organise the pastoral care of diese faithlul. As far as we 
know, only one document exists in this respect, published by the Spanish 
Conference of Bishops, bul this, front a formal point of view. eannot be 
considercd as a particular law in the slricl sensc. We will eome back to this 
shortly. Moreover, the content of this document has already becn commentcd on 
by two of our eolleagues. Professors Cefaell and I.orusso'. for which reason we

■*’Cf. rcspectively CK! ec. 565 amt 523.

P. CI'I AKI .1., I altenzione agli Orientali catlolici nci docutnenti dcllc Conferunzc lipixcopali, 
in: IDtiM, Cristiani orienlali c paslori lalini (- note 3). 353-378.

Cf. IIIHM. Nota ai documcnti della Cnnfcrcn/a Hpiscopalc Spagnola sui cristiani orienlali. 
catlolici c non catlolici, in: Ins Hcclcsiac 18 (2006) 861-876; IDtiM. I documcnti della Confcrenza 
lipiscopalc Spagnola sui cristiani orienlali. catlolici e non catlolici. in; S. MARINCÄK (cd.), Diritlo 
particolare nel sislema del CCHO. Aspclli tcorclici e produ/.ionc normativa (teile Cliiese orienlali 
caltoliche (Oricntalia et Occidentalia 2), Kosicc 2007, 355-371; I., I.ORUSSO. Scrvizio pastoralc agli 
orienlali catlolici in Spagna. in: Angelictim 4 (2IKI7)423-456.
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will limii oursclvcs höre io a vory brief summary of some subjccts trealed in iliis 
documenl.

Al iis 18"’ Plenary Asscmbly on 21 November 2005, ihe Spanish Conference 
°l Bishops approved a documenl entilled ‘‘Guidelines lor Ihe pasioral care ol 
Küstern Calholics in Spain”29. The lenn “guidelines" ("orienialions”) in ilself 
indicales thut ihe bishops did not have Ihe inlenlion of issuing any real juridieal 
norms. Moreover, as our lwo collcagues nole. iliis doeumenl was nol promulgated 
in aeeordanee wilh die procedure preseribcd lor normative doeumenls ol die 
Conference of Bishops. Ii did nol come willi die approval of die Aposlolie See - 
whieli is required il norms of partieular law, adopted in plenary assembly by ai 
least lwo diirds of die members liaving die riglil lo casl a voie, are lo he 
promulgated and to come into force*. This would be die more important in view 
°l Ihe facl ilial ccrtain innovations are included in die documenl in relalion lo die 
law in force, l or this rcason die documenl cannoi be considercd as just a simple 
insirueiion. Professor Gel'aell is of ihe opinion Ilial Iliis documenl should radier be 
described as a general execulory decree in wliat concerns iis conienl'* 1. We can 

conclude ilial il is a documenl inlended lo provide oricnlation. whieli does nol bind 
'he persons addressed underan Obligation lo aci accordingly.

1-eaving aside Ihe qucsiion concerning die juridieal nalure ol Iliis documenl. 
Ic' iis now nun lo iis conienl. Il may be observed ilial lwo kinds ol guidelines are 
presenled liere: lliose whieli concern die organisational slruclures of die pasioral 
care of Hasiern Calholics. and lliose relaling lo Ihe celebration of die sacramenis 
and die adminisiralive queslions associaled willi their celebration. Hör die moment 
we will leave Ibis laller area aside. as il would involve a somewhat delailed 
discussion.

In relalion lo issues of organisational structure, a remarkable lact laces us in 
■he estahlishmenl of a "Dcparimcnl lor die Pasioral ( are ol Hasiern C alholics . 
Ibis deparlmeni is an inslitulion of Ihe Conlcrenee ol Bishops, and il has above all 
'he role of coordinalion: die direelor of die departnienl is ai die service ol die 
Conference of Bishops, and in parlicular of any dioccsan Ordinary . he will be 
"hligal i„ mainiain regulär conlacl willi Ihe Congregation lor Ihe Hasiern 
^ hurches and lo be in toucli willi die synods ol die Hasiern ( alholic ehurehes.

Thus ii is clear ihal die direelor of Ihe deparlmeni has a coordinaling 
funclion; in facl he is a verilable conneciing link between die different aulhorilies 
■nvolved (he Conference of Bishops, Ihe individual dioeesan bishops, die 
rcsponsible Roman ecclesiasiical office and die responsible inslilutions of Ihe

Oriemaciones para la aleneiön pasioral de los ealölieos orienlales. in: Holelin Olieial de la 
t-onlcreneia Kpiseopal Hspailola XVII. n" 71 (31 decemhre 2003) 56-63. We lakc as tdundalion die 
,cxl puhlished in MARIN( ÄK. Dirillo partieolarc. 407 S07.

‘"(iHl-AKl.l.. Nota. 861; I.ORUSSO. Scrvicio. 423.
1 (iKt'AHl.l.. ihideni,
"Dioeesan Ordinary" is an unusual expression in l.alin eanon law.
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Hastern Churches sui iuris. I lc does nol cxcrcise any jurisdiction in rclalion Io thc 
Lastern Catholics, as this is in all cases Ihc rcsponsibility of thc diocesan hishop'1.

Lei us now look al thc dispositions of thc Guidelincs regarding pastoral 
structurcs al a local Icvel. Sociological facts form thc point of departure: thc Latin 
parish priest has thc rcsponsibilily of ascertaining thc prcscncc of Hastern 
Catholics al diocesan Icvel - or in ouropinion, il would he more accuralc lo say al 
parish Icvel. Several paths open up when Iltis happens: either it may he possihle to 
sei up a diocese (sic!) for thc Hastern Catholics, or on the olher hand, when this is 
not possihle in view of Iheir low nutnhers, their wide dispersion or Iheir condilions 
of work, the diocesan hishop may he ahle to appoinl a Latin priest for the pastoral 
care of these faithful.

Al the diocesan Icvel, the document envisages selling up parishes whiclt may 
include Hastern Catholics helonging lo different Churches sui iuris and whiclt thus 
would he pluri-rilual. The parish priest may he Latin, in whiclt case it will he 
ncecssary lo apply for a hi-ritualism indull. The document does nol specify how lo 
proceed if the Latin parish priest is rcsponsihle Ibra pluri-ritual parish. Ile would 
not hc ahle lo celchrate according to all these riles. I ltis is perhaps hecause 
Hastern Catholics in Spain are for the most pari memhers of the Creek Catholic 
llkrainian and Romanian churches". Ihat is to say two churches with riles derived 

front the Byzantine tradition. Ilowever, the risk thal the Latin parish priest may he 
tempted to celchrate quile sintply according lo the Latin rite does not seent to us 
outside thc realm of possihility especially since the document wishes to see 
celehralions in a common languagc and recommends Spanish for the purpose.

This brief glimpse gives us an idea of the subject Ihat may he broached in 
docuntents prepared al the Icvel of a Bishop’s Conference. The absence of a mal 
Partienlar law of the Bishop’s Conferences in this area suggests the question wltat 
parlicular law would he capahle of regulaling in Iltis domain. and wltat are the 
condilions of its being promulgated. This will he considered in the last pari of our 
presentation.

V. De iure condendo

Wc now focus on the competences of thc Conferences of Bishops, as 
coordination on this level would he highly desirable, though on the olher hand we 
have found thal lillle has yet heen done in this field. It will he necessary to take 
into account two aspects; llrst Ihat of the appropriateness, and Ihen the contcnt and 
form of parlicular law.

Cerlain docuntents of the Magislerium provide elcmenls relaling lo the 
question of appropriateness. The Ponlifical Commission for the Pastoral Care of

" (ihPAI-l.l., NOTA, 870.
“ Cf. M. ('RU/. MUS()l .HS C'(tlll.l)(), Crilerios pastorales y juridicos aplicables a los calöticos 

orientales en hspana. cspccialmcnte en materia matrimonial. A la tu/ de la Pastoral de migracioncs, et 
( Vuligo de Canoncs de la Iglesias Orientales y la Inslrueeion Dignitas Connub.i. in: Revisla espanola 
de dcrecho eanönieo 65 (2(K)K) 537-562 (here: 546).
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Immigranis and Tourists maile llic poinl, in a circular letter daling Irom 1978 and 
addrcssed io llic Conferences of Bishops, (hat die queslion ol immigranis is ipso 
facto a queslion going beyond dioeesan horders. Ii is for ihis reason Ihal episcopal 

conimissions at national level are exlremely usel'ul and consiilule a meeling point 
dir collegial and local responsibilily. I'hey do not detract Irom (he responsibility 
<>f die individual dioeesan bishop. bul provide an indispensable service (o (he 
dioceses which are not ahvays in a position io cope wilh die multiple and eomplex 
Problems resulling Irom migralion. Tliis is why die Pontilical Commission would 
dke io see solidily belween (he churchcs and some form of pasloral eoordinalion ’b 
lf die Pontilical Commission does nol explieitly envisage (he formulalion of 

norms of particular law, (he specificalion of (he objcclivcs relerred lo above does 
'HX exclude it either, and in some cases would even encourage i(. The 
csiablishnient of a national episcopal commission, Ibr example, would have (o be 
dellned in die slalules of die Conference of Bishops, tlius in a documcnl ol 

parlieular law. Apari froin (hat. die bishops liave die choice ol die means - 
whether lliey vvisli lo make use of tlieir legislative power or just of tlieir exeeulive 
Power"', hoth being possible. As Ibr matlers more specillcally perlaining to the 
Hasiern Caiholies, l’ope John Paul II considcred tliis queslion in bis Apostolic 
Letter Orientale Lumen of 1995:

“A parlieular (liought goes to the lands of the diaspora where many laiihful 
of the Baslern Churches who have lelt their eountries of origin are living in a 
mainly Latin environment. These places. where pcaceful conlaet is easier 
williin a pluralist society, could be an ideal environment Ibr improving and 
intensilying Cooperation belween die Churches in training lulure priests and 
in pasloral and charitable projccts, also for the benelll of (he Orientais' 
countries of origin.
I parlicularly urge the Latin Ordinaries in diese countries to study attentively, 
grasp thoroughly and apply faithlully the prineiples issued by tliis Apostolic 
•See coneerning ecumenical Cooperation and the pasloral care of the faithful 
"J the Lastern Catholic Churches, especially when they lack tlieir own 
hierarcliy |my ilalics. AK|.
I invite die Baslern Catholic Bishops and clergy to collaborate closely wilh 
the Latin Ordinaries for an effcclive aposlolate which is not fragmenied, 
especially when their jurisiliclion eovers immense territories where the 
absence of cooperation means. in el'fect, isolation. The Baslern Catholic 
Bishops will nol neglecl any means of eneouraging an atmosphere of 
brotherhood, sincere mutual esteem and cooperation wilh their brothers in

15 Pomilicia Coininissione per In l'astoralc belle Migra/.ioni e bei Turismo. I euere Circulare 
Null» sua sollccilucline" alle conferonzc cpiscopali sal icnia "('liiesa c imihilita uniana . 2(> maggio 
ly7K, in: AAS 70 (1978) 357 378. CI', also Hnchiridion Valicamiin. VI, n. 820 873 (here: 869).

See by analogy M. WI.IIüNS. Gesetzgebung l'iir das Volk Gottes. Vollinaclil und Auftrag des 
Liii/esanbischols, in: \. KIBDIiL-SPANOBNBKRtiHR (eil.). Reehlskullur in der Diözese. Grundlagen 

u"d Perspektiven (Quaeslioncs Dispuialae 219). Preiburg int Hreisgau.2006. 249-274 Giere: 253).
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thc Churches with which we are not yc( unilcd in full communion, cspocially 
wilh thosc who hclong lo thc samc ecclesial Iradilion.
Whcrc in llie Wcsi liiere are no Lastern priesls lo look aller ihc lailhlul of Ihe 
Hastern Calholic Churches, Latin Ordinarius and ihcir co-workers should see 
Ihal ihose lailhlul grow in Ihe awareness and knowledge of ihcir own 
iradilion, and lliey should he inviled to coopcrale aclively in thc growth of 
Ihe Christian eommuniiy by niaking ihcir own parlicular conlribuiion”'7.

Here likewisc liiere is no explieil referenee to llie legislative powers of ihe 
bishops, bul il is nonelheless lo be understood: if llie Latin Ordinaries have lo 
apply ihe principles eoncerning llie pasloral care of ihe laithful of llie Lastern 
Calholic Churches, cspccially when Ihcy lack llieirown hierarchy, one of Ihe ways 
lo do iliis can be by forniulaling norms lo help Ihe iinplemenling of ihe principles.

Willi referenee lo Ihe conteni, we must firsi of all consider Ihe question 
whether thc Conference of Hishops is able lo exercise any legislative aulhority in 
relalion lo llie Lastern Calholics residenl in ils lerrilory. We have lo conclude Ihal 
canon law does not assign any important role lo llie Conference of Bishops for ihe 
Organisation of ils pasloral responsibililies in relalion lo ihese groups of llie 
lailhlul. I'lie Code of Canon Law of 1983 placcs an emphasis on ihe rcsponsibility 
ofeach individual local hishop, as wc have seen, ratlicr llian on any joinl aclion by 
Ihe hishops of Ihe given counlry. Bxpanding Iliis perspective, we find Ihal llie 
Instruction “Erga migrantes caritas Christi' of 3 May 2004, on Ihc subjecl of 
immigrants, does on Ihe olher band attribule certain responsibililies to ihe 
episcopal Conferences. Here, however. we are dealing wilh lasks of 
coordinalion and conlacl wilh Ihe local bishops, wilh Ihe responsible dieasleries in 
Rome and wilh (he Conferences of Bishops of ihe countries from which Ihe 
immigrants come. particularly for ihe dispatch of missionaries, all Iliis Ihrough Ihe

• IM
medialing agency of a national episcopal Commission having ils own director . 
The legislative authorily of Ihe episcopal Conference does not directly come into 
play here.

This leads us lo ask whether ihe Hishop s Conference would be able, in facl, 
lo exercise ils aulhority lo makc laws in ihe area of pasloral care of Lastern 
Calholics, and if so, under what conditions. We can disiinguish llircc different 
siluations. The lirsl is menlioned in c. 455 § I CIC slipulaling ihal llie Conference 
of Bishops can issue general decrces. (hat means documenis conlaining common 
prescriplions and being considered as lawsM. In olher words, ihe Conference of 

Bishops can formulate norms of parlicular law, bul only in ihose cases in which 
ihe common law prescribcs il. So there is need for a specific referenee in ihe 
universal norms atlributing ihe competcnce lo issue parlicular law to Ihe 
Conference of Bishops. In certain cases, ihe Conference of Bishops is obliged lo

57 JOHN PAUL II. Aposlolic Lelicr “Orientale Lumen”, May 2, 1995, online in: 
www.valiean.va.

Cf. Inslruclion liMCC, Jurulical and pasloral provisions, arl. 19-20.
”cr. cicc. 29.

http://www.valiean.va


legislatc: in olhcrs. ii is an optional riglu1". Being an inslilulion of Latin law. thc 
Conference will exercise thesc assigned powers principally in relalion (o Ihe Latin 
Church. We liave seen (hat universal law does not prescrihe or recommend any 
Particular law in regard to Küstern laithful. excepl possihly in whal concerns those 
Statutes ol the Conference which may, Ibr example. envisage ihe selling up of a 
national Commission lor immigrants will» ils own director and determine Ihe 
compelences of the one and the other. llowever liiere is nothing to prevent it trom 
paying attention to Ihe Situation of the Lastern C'atholics including them within the 
scope of this particular law. Thus the Conference could incorporate specillcations 
concerning the Lastern Catholics within the norms ol particular law wliicli apply 
lo the Latin failhlul, whelher it is a maller of new norms or of already existing 

°nes that are lo he supplemented.
Agreements on the subjcct of the ministry ol priesls or other clerics ol these 

churehes, eoncluded bclween the bishop a quo and the hisliop ad quem, are an 
example of tliis type of particular law. The llalian Conference ol Bishops drew up 
an agreemcnl on the subjcct of priesls coming Irom abroad - a Situation which 
•ncludcs, obviously, Lastern Catholic priesls. Titus a model agreemcnl could he 
lormulaled by the episcopal Conference, spccifying Ihe important poinls in relalion 
•o the slructures and competences of the Lastern Catholic churehes and leaving 
room. il possible. lor them lo bc adapted by the diocesan bishop according to Ihe 
local circumslances. Tliis is parlicularly important with reference to financial 
questions relaling to salaries, social securily. reimhursemcnl ol expenses etc., 
ahove all if a division of Ihe costs will need to be arrived al by appealing lo a 

sonse of diocesan solidarity.
Another example is the presbyleral council ol the diocese. lor which e. 4*)f> 

s,ipulates that it is lo liave its own Statutes approved by the diocesan bishop. “in 
üghl of the norms issued by the Conference of bishops". Thus the Conference 
would be able. Ibr example, to prescrihe a proportional reprcsenlalion of Lastern 
Priesls in case tlicy liave not bcen elected by Iheir peers. The bishop would be able 
h> oversee these developments and act to restore equilibrium in case of need. by 
ihe direct appoiniment of a few members.

A second Situation is foreseen whcre c. 455 § I continues: "or when a special 
"landate of the Apostolic See. given cillicr motu proprio or at the request of the 
Conference, determines it". In the areas whcre universal law is silent, such as here 
°n the subjcct of Lastern Catholics, Ihe Conference of Bishops would be able to 
Pr"mulgale a particular law. if it receives a special mandale lor the purposc Irom 
'he Apostolic See".

In all Ihe other cascs, the compelcnce of individual diocesan bishops remains 
intact, implying as the only other possibiIily lor the Bishops ( onlerence ol issuing

* Cf. Ibr instancc Sccrelarial of State, teuer lo Ihe President- of ihe Kpiscopal Conferences. 
November X, 1983. in: Oomnnmicalioncs 15 (1983) 135-139.

“ The M l1. “Apostolos Suos" issued by |*>pe JOHN PAUL II <>■> May 21. 1998, n“ 20. rcminds 
diese same norms.
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parlicular law “thal each and evcry hishop gives his consent"'1'', which reprcsents a 

third Situation. All this holds good. in thc last two situalions. for nortns which arc 
aimcd directly and exclusivcly at thc Rastern ('atholics.

As for thc content of this parlicular law, thc norms which are directly 
concerned with thc pastoral care of Rastern ('atholics may, as in (he Spanish 
cxample, focus on thc estahlishment of pastoral siruetures in thc form of parishes 
hy formulaling procedures of consultation. for instancc, especially ensuring thal 
thc superior authorities of thc Rastern Church sui iuris are consulted, and in 
prescrihing measures for financing such initiatives. However, lliey cannot ohlige 
thc hishop to erect a parish for Rastern faithful in his diocese, unless every hishop 
gives his consent to it. because this belongs to the specific competencc of each 
individual diocesan hishop1'. Tltey may specify the maintcnance of rcgisters, 

organise thc distrihution of priesls and specify the condilions for the exerci.se of 
Iheir ministry, determine the condilions for the celehration of the sacramenls, 
particularly when the minister and thc faithful are not of thc sattle Church sui iuris 
and so on.

Two otlier examplcs dcmonstrale thal liiere is not always latilude for the 
Conference of Bishops because of the proper power of the diocesan hishop. The 
Constitution of the Pastoral Diocesan Council depends on the hishop. as do the 
Statutes", and many bishops have indeed proriiulgatcd parlicular law concerning 

this inslitution. It seents out of the queslion tliat the Conference should issue 
norms insisling on proportional representalion of Rastern faithful in Iltis Council, 
in accordancc willt iheir prescnce in the diocese. Tltis would he possihle only if 
the Situation referred to ahove and envisaged hy CIC c. 455 $ 4 should apply in 
Iltis ease thal is to say if all the diocesan bishops give iheir consent. The same 
would apply with regard to the representation of Rastern Calholics at a diocesan 
synod45.

Besides this. the Conference of Bishops Itas to take into account thal there 
are areas which fall under the jurisdiction of still other authorities or inslitutions 
within the Church. We think here of bodies or inslitutions which have a certain 
legislative autonomy, like the institutes of consecrated life and the socielies of 
aposlolic life. These inslitutions themsclves eslahlish their proper law based on a 
Kule and on constitulions anil Statutes. The Conference of Bishops would not he 
able to legislate on aspects which eome under thc internal governmenl of such 
inslitutions.

In the conlext of this presentation, it is appropriate to point to a Held which is 
still frcqucnlly neglccled but which, in our opinion. reprcsents a matter of urgency 
- namely, the training of ordained ministers. The Conference of Bishops has the

1 Cf. CIC c. 455 § 4: In the eascs wlicro ncilher the universal law nor a special inumlatc of the 
Apostolie See has grautet! the Conference of bishops the power inentioned ahove in § I. the 
competencc of individual diocesan bishops remains intacl; and ncilher the Conference nor ils President 
may acl in thc naitie of all the bishops unless each and every hishop has given his consent.

" CIC c. 518 in conjunclion withe. 515 § 2.
41 CIC cc. 511-514.
" Cf. CIC cc. 460 468.



Obligation of formulaling norms for training in thc permanent diaeonatc. as well as 
Ute Programme for Ute training of priests1'. These norms woulcl he ahle lo take 
aecounl of thc possible presence in Latin seminaries of candidates coming front 
•he Hastem Catholic Churehes, by specifying how diese ean receive training in 
keeping willt iheir rite. It is not just a neeessity if they are lo put themselves at the 
Service of (he eommunilies of tlieir Church sui iuris - observanee of the proper rite 
's ai the same tinie a right and an Obligation for diese candidates . Hven il sueh 
Candidates are lew in number, tlieir rights must he respeeted. Norms of partieular 
law promulgaled by die Conference of Bishops eould help bring Ibis matter lo the 
attention ofllte bishops and eneourage them lo respeel diese rights. A coordinalion 
•n Ihis Held eould help realise this aim. In an era where seminaries are inereasingly 
interdioeesan and Hastem Catholies not necessarily numerous and at die same 
•inie widely dispersed over the national territory, eoncenlralion of the few means 
available - parlieularly through the involvomcnl of training staff and training 
centres - would be a favourahle Option and would benefil from measurcs at 
national level.

VI. Conclusion

Coneerning the pluri-rilual Ordinariates cnlruslcd lo a Latin prelale, only one 
°f them. consliluted in l'ranee. has elaboralcd proper norms by way of an 
°rdinanee witli respeel to the appoinlmenl of parish priests. Aeeording lo 
canonieal ealegorics. tliis doeuinenl represents a general exeeulory deeree, sinee 
die Ordinary iloes not necessarily possess legislative power. but he ean issue Ibis 
find of deeree in virtue of his exeeulive power. Mowcvcr. it eannot be ealled 

Partieular law" in a stricl sense.
II at the present time, few norms of partieular law. or nonc at all. 

promulgaled by the Conference of Bishops are in exislcnce. this is not a Situation 
•hat is necessarily hound lo continue. We have tried to demonstralc that canon law 
°ffers lalitude for the promulgalion of laws ol Ihis nature. We have seen. first ol 
•dl. that the Conference of Bishops ean legislate even when the law iloes not 
assign ii die competcncc to do so in a speeilie Held, provided il requests and 
°htains a special mandatc from the Aposlolie See or il ean legislate witli die 
unaninious consent of die dioeesan bishops in the lields belonging lo tlieir 
contpetenee. In die seeond place, it ean benefil from oecasions where eanon law 
does assign il legislative compctence in order to inelude the Lastern Catholies and 
•heir specific needs in diese norms. This Situation, moreover, would be the easiest 
1(1 bring aboul on the juridieal level. Ilowcvcr il does eall for increased awarcncss 
°n die pari of die bishops who are members ol the (’onferenee. and lor the will to

CIC cc. 2.16 cl 242.
41 Cf. (X’HO cc. 41 and 343: CIC c. 214. CI. I.. SAHHARHSli I). SAI.ACHAS. Chicrici c 

"'iiiislcro sacru not Cixlicc lalino c oriciilalc. I’rospcllivc imcrccclcsiali. Rome 2<Xt4: or also 1). 
'•AI.ACHAS K. Nri'KII.WIC/.. Rapponi imcrccclcsiali ira callolici oricnlali c lalini. Sussidio 

«•nonico-pasloralc. Rome 2007. 103-104.
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(akc Hasiern Calholics and their pasloral needs inlo account. In our opinion, the 
Problem with parlieular law of ihe Conference of Bishops is not so much of a 
juridical nalure, but rather a matter of the mindset.
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CH1KSA UNlVHKSAl.li liCHIHSK SUI IURIS TRA DIMHNSIONH KITUALH 
HUNITÄ 1)1 I HDH (CHLIBATO H l’KASSI DHL SACHRDO/IO UXORATO)

Carmela Vcnirclla M a n c i n i. Bari

/. L'unitä ili feile nelln eonservazione (lei riti: il perieulum tmiimie Ira incluzione
eil imposizione

In una prospelliva volla a consolidarc l’unila ilella Chicsa aUraverso la 
eonservazione dcllc pluralilä riluali. la sollcciludinc per ia situazione dei callolici 
di rilo orientale nel mondo ha rappresentato un punlo fermo dcll'allivila dcl 
magisicro ecclcsiastico. I’aradigmalica. a tal proposilo. risulla essere l'eneiclica di 
Bcnedetio XIV Allauie sunt dcl 1755 che. in una lellura moderna dcl progetto di 
conversione dei popoli. eviden/ia la ncccssiia di rispellarc Ic iradi/ioni dcllc 
singolc Chiesc sui iuris quäle parle dcl patrimonio universale . Her il valorc 
prodromico di alcunc solu/ioni, prospcllalc c recepite ne11 evolu/.ione dei tempi. 
alcuni passaggi dcl docuniento prcscnlano aneor oggi aspetli rilcvanli sui piano 

normativo e pasiorale.
Nclla codifica/ionc ili rcgolc volle a disciplinare situazioni conllittuali 

derivanti dalla convivcn/a ili culture diverse e ncll ohicltivo di recuperare all:» 
Teile catloliea quanti crano staii dcviali dallo scisma. signilicalivc risultano csscrc 
Ic risposlc agli interrogalivi, posli alla Chicsa di Koma dai saccrdoti in terra di 
niissione; i nodi piü urgenti da risolvcrc riguardavano I alternativa sc conscntirc ai 
eattolici orientali. privi ili una loro chicsa spccifica, ili celehrarc i li>ro riti 
particolari nellc chiese lat ine o se. invece. piü drnsiicamenlc "toglicrc la varicta 
nclla stessa Chicsa” Ciul toUendam varietatem in ipso Ecclesia")', ne sarebbe 
derivalo, ncllo spccilico, che Armeni c Siriani avrebbero ilovuto rinunciare alla 
Propria identita spirituale, lasciando il vccchio per abbracciarc il nuovo ealendario 
nellc queslioni riguardanli i tempi liturgiei. in particolarc con rilcrimcnlo alla 
solennita pasquale. alla comunionc annualc c alla quarcsima nonche ai giorni 
Testivi. mobili c immobili'.

Inoltrc, allri dubbi crano sorli inlorno alla possibilitit dei pastori lalini di 
dispensarc gli oricntali daU’osscrvan/a dcllc proprio prescri/.ioni alimenlari nci 
periodi ili digiuno: Io scopo cra quello di cvitarc Io scatulnlo, data la dillormila 
dcllc norme in malcria di astinenza'.

La questionc venne rimessa alla Congrcgazionc generale dcll Inquisizionc 
ehe, all’unanimitä e in modo crficace. alTermo ehe "nulla iloveva ilcvc csscrc 
innovalo” (“nihil esse innovandum")\ la conscgucnz.a l u. dunque. che i missionari

1 Cl‘. I., LORUSSO. II ri.s|H'lio ilei rili oricntali ncH'cvangcli/«i/.ii>nc dcllc pcnli: atmalil.i 
'lell Hnciclica Allalac sunt ili Bcncdctlo XIV. in: lus Missionalc I (2<K>7> 73ss.

2 Bcnctlicius XIV, liullarium IV, Romac 1758. § I (p. 175),
1 Ibidem, ü 2 (p. 175s). In argomemo, cf. ('. VI.N I KI I I.A MANl’INI. Tempo divinoe idcntilä 

rcligiosa. Culto rappresentanza simholi tlallc oripini all'VIII sccolo, Torino 2012. Iss.
4 Ihiilcni. § 3 (p. I7(>).
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non avcvano alcun polcrc dcrogaiorio quanto ai rili orientali c che i greci potevano 
radunarsi ncllc chicsc latine per svolgcre in esse le sacre Funzioni eon il proprio 
rilo. Tale soluzione era nel senso del rispello dei "precetli equilalivi del dirilto” 
("praecepta aequitativi jurix"), ehe esigeva il "dovere di ospitalitä” (“urbanitatis 
officiu") verso ehi non disponeva dei luoghi adalli alle eelehra/.ioni .

Per converlire gli erranli “all'unilä e alla Santa Catloliea religione” C'ad 
unitatem, Sanctamque Catlwlicam religionem")1' non era suffieiente eliminare o 

indeholire il rilo orientale; inlalli. si era dedicata ogni cura all'eliminazione delle 
deviazioni dalla rella dottrina, senz.a provocare alcun danno al venerahile Kilo 
orientale* * * * 7 * * 10. 1,’unieo eoinpilo del missionario era. in effetli, qucllo di richiamare il 
callolico orientale alla lode caltolica e non indurlo al rilo latinox.

Nella rinnovata consapevolezza emergeva, quindi, il principio secondo il 
quäle la salvaguardia delia Chiesa nella sua totalitä passava altravcrso la 
perpetuitä della specialita dei rili e deM’individualilä spirituale dei cattolici 
d'Orienle, anehe sotto il profilo dell'assislenza di sacerdoli del medesimo rito. 
L’esigcnza di eonservazione del proprio eredo lu, inlalli. all’origine di aleuni 
inlerventi del ponlefiee sn11'autorita eivile per assieurare la presenza di due 
veseovi. uno lalino e l’allro greeo, nei luoghi a Ibrle mescolanza di cattolici 
oecidentali e orientali*.

I.a Chiesa lalina e stala perseverante nella considerazione del palrimonio 
spirituale e eulturale delle legiitime diversiiä, eon il limile rappresentato da ciö che 
poleva costituire, nei easi di eonvivenza, “un pericolo per le anime e l'onestä della 
Chiesa” ("periculum animarum, vel honestati Eccksiastuae")w. Tra quesli. 

secondo un atleggiamcnto ehe sara eostante nel eorso degli eventi, emergeva il 
easo della tradizione del elero uxoralo ehe. nelle peculiari eonlingenze sioriehe e 
sociali, veniva interprelala quäle perieolosa occasione di eorruzione; in 
parlieolare, si lemeva ehe i lalini, “allralli Forse da quella liherta ehe era slata 
riservala ai greei di Irallenere, dopo l'ordine sacro, le mogli ehe avcvano sposalo 
prima di rieevere l’ordine”11, potessero passare “seonsideratamenle” 
(“impudenter”) ai riti “Foreslieri” ("alienigenae")12.

II connaturato valore di estraneita insito nel lermine ulilizzalo Fa riemergerc 
antiehi dissidi tra ehiese lerritorialmenle lontane e di tradizioni diverse, innalzando 
gli sleeeali inlorno ad una questione ehe. paradossalmente, andava a irasFormare, 
nelle zone di missionc, gli ospiti in ospitanti in virtü della supremazia del rito

' Ibidem. § 41 (p. 191).
11 Ibidem, § 4 (p. 176).
' "[...] uno verbo omnem curam collatam fuisse, ut errores Catholicae Fidci ailvcrsi evellercnlur;

vorn nunquam id actum esse, ut vcncrahili ltricnlali riltti detrimentum ullum infcrrctur" (ibidem, ä 6, p. 177).
"(...| ntutius namque hoc unum Missionario domandatur, rcvocandi Orientalem ad Cathlicatn

l-idcm. non vero ipsuiti ad Latinum Kilum inducendi" (ibidem, ü 19. p. 181).
" I-, quanto Fece Onorio 111 eon riferimenlo al re di Cipro; ibidem, 5 8 (p. 177).
10 Ibidem. § 9 (p. 177).
11 "|- -I allcrli fortasse, ca liberlalc. quam novcranl Ciraecis praeservalam. rclinendi post 

Ordincm sacrum, uxorcs. quas duxerant, aniequam eundem Sacrum Ordincm susccpissenl" (ibidem, § 
20, p. 181).

1 Ibidem.
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lalino, usal« dalla Santa roniana Chicsa. "ehe e Madre e Maestra delle altre chicse 
e deve preferirsi a lulli gli altri riti" Ct/iuie Maler esI el Magistra alianan 
ecclexiunun, reliquix omnibus ritibux praeferri (lebet")'

l.o sposlamento delPassc geografico d'intcrcsso detcrniinato dal prevalerc 
delle ragioni poliliche. sottese al moderno lenomeno degli sposiamcnli di massa di 
popola/.ioni verso Pacsi di iradizione latina, sullc ragioni della originaria 
evangeli/za/ionc delle genti, non modilica il prohleina evidenzialo dei limiti 
relativi al rispello incondizionato delle pluriformitä delle l'amiglie liturgiche delle 
Chiesc oricntali; il patrimonio tipieo di quesle ul time, non eireoseritto al la sola 
dimensione rituale14, risehia di essere comproinesso nel eonl'ronto eon la Chicsa 
latina e le sue istituzioni.

L'ingenlc llusso ntigralorio ehe caratterizza la sociclä odierna impone. 
invero. una riflessione eon particolare riferimento al prolilarsi di nuove esigenze 
di tutela individuale e eolleltiva nclla prospetliva idenlitaria. La eonvivenza 
lor/ata. nei medesimi spazi, dei eredi e delle religioni erea i presupposti per 
un’analisi in merito alle eonerelc possibilitä di soddislazione di tali oeeorrenze, 
eome evidenzia la vivaee easistiea giurisprudenziale di settore nei singoli Stati. II 
prohleina della tutela positiva della lihertä religiosa investe. pero. anehe prolili 
•nterconfessionali e. aneor piü signiliealivamente. inlraconfcssionali.

Proprio in relazione a quesl’ultimo aspelto, la nostra indagine si propone 
I ohiettivo di verifieare la rilevanza ehe viene ad assumere nella ( hiesa ealloliea, 
■'ella vixione unitaria di Jede. I'elemento parlieolare dei "lerrilorio sulla 
eondizione comune di battezzalo"; il punu» sul quäle s inlende investigare trae 

"rigine dal latto ehe. eon riferimento ad aleune questioni partieolari. la prevalenza 
aecordaia al la dimensioni rilimli delle “eomunila aeeoglienli pur nella 
eondivisione, eon "ehi e aeeolto". dellapparlenenza - possa ereare 
diseriininazioni tra le identila.

II. Praestantia ritnx Ittlini e perxeveremm normativa

La eonsapevolezza giuriiliea della pari dignila delle ( hie.se. atlraverso il 
rieonoseimenlo delFeredita spirituale e lilurgiea, diseiplinare e teologiea. nelle 
diverse sue tradizioni, quäle patrimonio della Chicsa universale1 , in un 

“superamento" dell'eselusivita dei diritlo eanonieo latino quanto 
all’assoggettaincnto alle sue leggi di lutti i haltezzati. viene a volle eontraddetta da 
!1|li lerritorializzanli, ehe indueono ad una rilettura deH'elemento tradizionale della 

Praextantia ritnx latini.

' Ihidcm.
1,1 II liiu, in rciiltit, nella pcculiare coneczinne orientale, "e il patrimonio liturtlieo. teologicn. 

spirituale e diseiplinare. distinto per eullura e eireoslan/e storielie di popoli, ehe si esprinte in un modo 
■li vivere la feile ehe e proprio di eiaseuna ('hiesa sui iitrix (e. 28 ä I ( ( l .(>)■

15 CT. Peeremm de lieclcsiis «rienlalihus Callmlieis. nn. S. 5. in: liilchiridion Vatieanum I. 
2(>6ss.; Peeretmn de Oeeuinenismo. nn. 16-17. ihidcm. .'I4ss.
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II dirillo-dovere di rcnderc il culto a Dio secondo lc prcscrizioni del proprio 
rilo e di seguirc una parlicolarc forma di viia spirituale e consacrato come 
prerogaliva universale del fodele16; infatti, nella peeuliare dimensione interriluale, 

in eonsiderazione allresi della siluazione giuridiea legala all’aseriz.ione o al 
passaggio ad una ehiesa rituale seeondo le speeil'iehe norme eodiciali17, tale 
disposizione e slata riprodotla cmblcmalicamente anehe nel eodiee orientale* 11'. Al 
riguardo, la generale previsione di eonlbrmilä agli insegnamenli della Chiesa di 
appartenenza, quäle limite per l'esereizio delle prerogative evidenziate, pone sul 
piano pratieo, nei easi di eonvivenza ohbligata, aleune problematiche su queslioni 
essenziali, ehe sono al eentro di notevoli differenze tra comunilä di rito diverso.

La liberlä culluale. pur tulelata da un solido impianto di norme, porla con se 
il timore deH'inalluazione a proposito di tipiche situazioni ehe, mentre sono poeo 
pereepite sul piano teorico, nella realla si presentano in uno scenario conflittuale 
quando e Io "spazio" a divenlare prolagonista di singolari dinamiehe interaltive. In 
questi easi, inverosimihnenle, le interprelazioni divergenti su importanti eonlenuti 
della dottrina sono lavorile proprio dal carallere non assolutistieo degli stessi, 
laseiando aperta la possibililä di un eonfronlo nell'ollica di soluzioni orientale a 
l'avorire 1'unitä eeelesiale e la conerelizzazione di ineonsueti prol'ili di tutela della 
uguaglianza dei riti.

In quesla prospetliva si pone la legge del eclihato degli ordinati in sacris che, 
pur non riveslendo caratlere di delinitiviiä, costituisee un punlo earattcrizzantc il 
patrimonio dotlrinale della Chiesa latina. Per quesl'ultima. in realta, quello del 
eelibalo e “un dono speciale di Dio", a tutela del quäle c neeessaria un'adeguala 
l'ormazione durante gli anni di seminario1’, diventando con l'ordinazione obbligo 

“speciale”, al punlo ehe la violazione dello Status caelibatus viene a conllgurare 
delilli partieolarmente gravi, punili con pene Iahte sententiae anehe per Io 
scandalo che produeono nella comunita

Cf. ce. 214 CIC: 17 CCT.O. CT., sul punlu. O. CONDORELI.I. Giurisdizione universale delle 
C'lliese sui iuris'.’ Tra passalo c prcsemc. in: I’. GHFAHl.l, (al.). (Tisliani orienlali e paslori lalini, 
Milano 2012,9t ss.

17Cf.ee. Ille 112CIC.
Sul concetlo di "rilo" nelle eodifiea/ioni. latina ed orienlale, et. M. I). BROCil, Ohhlighi dei 

vcscovi lalini verso i ledeli di una Chiesa orientale ealtolica inseriti nella loro dioeesi, in: ibidem, I5ss.
II e. 247 CIC inipone una congrua etlucatio ml servandum stamm caelibatus, in quanto dono 

speciale di Dio, ehe richiede apprezzamento nonche aeccitaz.ione consapevolc e responsabile. Una 
"illuminata pedagogia” del eelibalo saecrdolale e la “mela” a eui (ende l’edueazione programmatica 
seminaristica in vista della prepara/.ione di “personalila intcgralincme timaiie, eristiane e sacerdotali" 
(CX)N(iRHGAZIONh l’tiR LTiDUCAZIONH CATTOI.ICA, Oricntaincmi cducativi per la 
formazionc al eelibalo saeerdolale, I I aprile 1974. in: Fnchiridion Valieamnn V. 201 ss).

II c. 132 del eodiee pio-benedellino considcrava la violazione del eelibalo sticrilegio, 
riferimenlo ehe e stalo omesso nel eodiee vigentc. Süll'inlerprelazione del silenz.io ef. J. FERREIRA 
l’KNA, I ondamemi dolirinali del eelibalo eeelesiaslieo dal CIC’ 1917 al CIC 1983. in: l’criodica 83 
(1994) 24Iss.
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Cosi e per l'allenlaU) di malriinonio anchc solo civile da parle di un chicrico, ehe 
non eselude la dimissione dallo stau» elerieale, nel easo in cui Io slesso, nonoslanle 
l'ammoni/.ione, eonlinui a dare scandalo

Si eonsideri, inoltre, ehe la perdita deilo slalo elerieale non comporla per se 
la dispensa dall’obbligo del eelibato, in quanlo legge dal valore perenne c 
Imperium» nonoslanle "il passare del lempo”"", e ehe riniane ili eselusiva 
eompelen/a del Romano Ponleliee25.

In qucst'ollicu, sempre al llne di evilare lo scandalo Ira i ledeli. aleune 
Conleren/.e episeopali hanno negalo il diriilo all'ideniitä religiosa vielando. in 
aleune parli del mondo, l'eserei/io del minislero saeerdolale a quegli orienlali ehe 
hanno seello Io slalus uxoralo previslo dalla Chiesa ili apparlenen/a. K queslo uno 
dei casi in eui il “lerrilorio” viene ad incidere suH’eserei/io dei dirilli 
rieonosciuli24.

II eodiee orientale, inl'alli. conlermando la plurisecolare iradi/ione non 
eelibalaria, prevede la liberla di scelta eirea la eondi/.ione del elero. ehe e aeeolla 
in via concettuale dalla Chiesa lalina in quanlo, eome queslionc di diseiplina, non 
viene ad ineidere sulla fede. Anehe l'allualc ponlcllee, prima di salire al soglio 
Petrino, ebbe a ribadire, sul lema lanlo diseusso nel eallolieesimo oeeidenlale, la 
natura diseiplinare e, quindi. in astratto mulevole. del eelihalo dei saeerdoli, 
osservando in merilo ehe “essendo una queslione di diseiplina. non di lede. si pub 
eambiare”'s.

31 CT. ec. 1394 CIC, 1453 S 2 CCliO. A tulcla «lol cclihali», per evilare gli scandali. a seguilo di 
condnlic pericolosc. il e. 277 2 e 3 CIC ammonisce i ehieriei ad agirc con le persone con la dovula
Prüden/;, allribucndo. inollre. al Veseovo il dovcre-dirillo sia di preven/ione. allravcrso I cniana/ione 
<li opportune norme in qucsla nialcria. sia di giudi/io nei easi eonercli.

" CONGRKCiA/.IONK l*KK I A DOITKINA Plil.KA FHDH, Per lilleras ad universos omnihus 
locorum ordinariis ei moderalionibus generalihus religionum eleriealium de modo proeedendi in 
examine el resolutione pelilionum quac dispensalioncm a eaelihalu respieiunl. 14 oltobrc 19X0. § 3. in: 
hneliiridion Valieanum VII. 552.

31 Cf . e. 291 CIC.
' K il noto easo dei saeerdoli greco-rulheni non ammessi negli Slati Unili a causa del 

Sravixxhiwm xcamiaium arrecato ai ledeli lalini. CT. V. MARTI. I rullteni negli Slali Unili. Sanla Sede e 
niohiliiä umana tra Olloeemo e Noveeenlo. Milano 2009. 136ss.

Nelle suggestive pagine ehe raceolgono il colloquio eon Abraham Skorka III eielo e la lerra. II 
l’ensiero di Papa Hrancesco sulla famiglia, la fede e la missione dclla Chiesa nel XXI secolo. Milano 
2013, 53s.), JORC1K HKRCilXiUO, a proposito di un senlimenlo ehe aveva provalo nei eonlronli ili 
una raga/./a mein re era aneora in seminario, alTerma: “Nella chiesa oeeidenlale, all;« quäle io 
“Ppatlcngo, i preli non possono sposarsi eome nelle ehiese calloliche bizanline. o in quella ueraina. 
russa o greca. I saeerdoli possono sposarsi, i vescovi no, devono esscre celibi. A volle li prendo in giro, 
gO dico ehe hanno una donna in easa ma che non si sono resi conto di cssersi comprati anchc una 
suoccra. \: un lema ehe viene diseusso nel eallolieesimo oeeidenlale. su solleciiazione di aleune 
organi//a/ioni. Per ora si lienc lerma la diseiplina del eelihalo. C c ehi diee. eon un cerlo pragmatismo. 
chc sliamo perdendo maiKxlopcra. Sc. per ipolesi. il eallolieesimo oeeidenlale dovesse rivedere il lema 
dcl eelihalo. eredo ehe lo farehhe per ragioni eullurali (eome in Oriente) non lanlo eome op/ione 
universale. Per il momcnio, io sono a lavorc del manlenimcnlo del eelibato. con i pro e i eoniro ehe 
c°niporia. perehe sono dieei sccoli di esperien/e positive piü ehe di errori. |...| poi la chiesa orienlale 
c°niinui, la Iradizionc non eelibalaria. in quanlo scella personale, al eonlrario ili quella oeeidenlale. K 
una queslione di diseiplina. non di lede. Si pui» eaillbiareNel elillia di riforme inauguratO dall ailualc 
■’oniellee. anehe il neo-cletto Segrelario di Slalo valicano, Pietro Parolin. sul prohlcma del eelihalo 
nbadisce: “Non e un dogina dclla ehiesa e se ne pui» diseulere perehe e una iradi/ione ecclcsiaslica ... K'
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AI di lä dcll'indiscussa legitlimitä della prassi sccolarc dclle Chiese oricntali 
circa Io siato dci chicrici coniugati'’, comc cvidcn/.ialo ncirintervcnio sucsposto 
proprio dal valore “possibilislico" dcl discorso di Bergoglio nclla prospeitiva della 
Chiesa lalina, in concreto rileniamo ehe il fondaincntalc modcllo oeeidentale di 
sacerdo/io celibalario sia trallalo come prevalente nel confronlo eon l'alteritä; i 
vari intervenli inducono, eine. a ritenere ehe in linea di Jalta, piii ehe 
disciplinare . il eelihalo si ponga come questione teoeentriea, allinenle quindi alla 
soslanza slessa della fede, di cui e '"teslimonian/a” vivente, un "‘segno di lipo 
parlieolare", capace di generare scandalo in una prospeitiva anehe positiva: non 
solo, dunque, come spinta al male, provoeando la rovina spirituale del l’edele28 nel 

senso moralistico alla base dclle norme codiciali ma, in un’evoluzione del 
eoncelto stesso in fun/.ione della eultura e deH’epoea in eonsiderazionc, pure nel 
signifiealo di lurbamenlo della coscicnza eollettiva per la nieravigliosa 
alleslazione della grandezza della lede;w. II vineolo indissolubile Ira fede e 

scandalo, eoncelto quesl’ullimo ehe, "al pari del eoncelto di ‘lede’ e una eategoria 
speeilieamente eristiana ehe si ril'eriscc alla fede"'", ha eonseguenze giuridichc di 
notevole interesse".

possihiie parlare c riHeilere e approlöndirc quei lemi che non sono arlieoli ili lede e pensare ad aleune 
niodifiche, perd sempre al servizio dcll'unin'i e secondo la volontä di Dio" (Corriere della sera. 11 
seltembre 2013).

'' Sul "valore universale del eelihalo saeerdolale” cf. I). SAI.ACHAS. I minislri sacri oricnlali 
nclle eireoseri/.ioni laline, in: (iEEAEl.L. Crisliani oricnlali e paslori latini, I35ss.

"I.a convenienza della eonnessione del eelihalo eon l'ufficio saeerdolale o della loro limitaia 
disgiunzionc non eosliluisee una semplice xcetla disciplinare: e decisione di governo ecclcxiastico, la 
«luale non puö basarsi in forma esclusiva ne sulla sola luee della fede ne sulla mera indagine 
sociologiea. ma deve risullare dalla fusione armoniea dei due elemenli II eelihalo saeerdolale e 
"una seella fondainenlale sul piano della jede", e rivelandosi come saerifieio. nella dimensione di una 
progressiva assiinilazione al Crislo, in "uno slaneio di affello verso l'lnvisihilc non puö appoggiarsi 
ehe sullo sguardo soprannalurale" e "non aeeella di ricevcrc la sua giuslil'iea/.ione che dalla fede" 
«ONGREGAZIONF. PRR I. HDUCAZIONh CAITOl.ICA, Orienlamenli eduealivi per la formazione 
al eelihalo saeerdolale. n. 12. p. I98ss.). .SuH'argomenio. ef. S. SODARI, Keshi. preli sposali nel dirillo 
canonieo orientale, Triesle 2(KX), passim.

“TOMMASO D'AQUINO, Summa Iheologiae, ll-ll, q. 43. an. 3.
Interessante sul lema. le rillcssioni di BF.NEDE'ITO XIV in oeeaxione dell'incontro 

inlernazionale dei saeerdoli, in eonelusione dell'anno saeerdolale, lenulosi in l’iazza San Piclro il 10 
giugno 2010: www.valiean.it 11. 4. 20141. Alle domande del saeerdole europco sulla prolöndila e sul 
senso aulcnlico del eelihalo ccelesiaslico, il ponlefice afferma ehe il eelihalo e "un'anlieipazione del 
mondo della resurre/.ione", e ehe es,so rappresenla “per il mondo agnoslieo. il mondo in cui Dio non 
e'enira, un gründe scandalo pcrche moslra proprio ehe Dio e eonsideralo e vissulo come reallä". 
Ahrogarc il eelihalo signifieherehbe "dislruggerc la radicc della nosira eultura. Pore io il eelihalo 
eonferma il 'si’ al mondo futuro, e eosi vogliamo andarc avanli e rendere presente qucslo scandalo di 
una lede ehe pone lulla Pcsislenza su Dio”.

S. KIERKEGAARD. Seuola di cristiancsimo. Milano 1950.95.
Jl PA 151,0 VI, nella Ixltera Enciclica Sacerdoialis caelibatus, 24 giugno 1967. lj 85-86. in: 

Enchiridion Vaiicanuni II. parla ilel grantle "disonore" e “turbamento”. ehe provoea la eondotta di quei 
saeerdoli ehe. eonlro il "saero eelihalo e la fedellä imegrale dei minislri”, chicdono le dispense dal 
eelihalo. rendendosi responsahili di siluazioni "seandalose".

http://www.valiean.it
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III. lu-af’i rinforzate e valore demgatorio

II diritto c il doverc delle Chicsc, d’Orienic c d'Occidentc. di reggcrsi 
sccond« le prupric disciplinc parlicolari, ha comportalo la promulgazionc di duc 
codifica/.ioni canonichc ehe, nel primo canone, in modo csemplare, ripniducono 
nella soslanza. sia pureon una formulazionc diffcrcnle in aleuni iraili, il prineipio 
della generale dislin/ione dei deslinalari''. In merilo a quest ultimo aspelto. la 
novitä legislaliva della duplicazione delle leggi ecclesiastiche universali vielte, 
ineviiahilinenie, ad ineidere sul quadro “sovraordinato" delle fonli in 
considerazione della prohlemaliea eoneiliabililä. ehe a volle insorge per la 
fcgolamentazione di peeuliari situa/ioni, tra il prineipio ecclesiologico della divina 
unita della Chicsa ealtolica, "riunita da un unieo Spirilo" e la partieolarila dei 
diritti delle Chiese orientali. H da rimareare infatti ehe. in una dinamiea piii ampia. 
il codiee lalino s'impone universalmente relalivamente a quei eontenuli ehe 
Propongono “prineipi supremi” in materia ili verilä ili lede o ehe diehiarann il 
‘J'rilto divino.

Da questo angolo visuale. alla luee delle riflessioni svolte non si pui> non 
evidenziare eome il legame onlologieo fra eelilxtlo e saeerdozio si riHella, invero, 
sull’ordinamenlo eanonieo nel suo eoniplesso rendendo, sul piano conerelo, la 
lcgge sul eelihaio. iradi/ionalmenic inquadrata fra le leggi puramenle 
ceclesiasiiehc, eome legge rinlorzala nei eonlenuli speeifiei sia in relazione alle 
calegorie dei deslinalari sia sollo il prolllo operalivo della derogabilitä.

L'analisi lesluale dei ean. 373 CCEO la emergere, signilicativamentc. una 
diversa eonnoia/ione formale della nonna sul eelihaio rispello alla prussi dei 
saeerdozio uxoralo. La prima si pone eome legge universale ehe. sceondo le 
^spresse ragioni di convenienza teologii'd, “deve essere lenula ovunque in 
grandissima slima”, in quanlo risponde alla iradi/ione della Chiesa universale. di 
tui parle iniegranle e la Chicsa orientale: la seconda ha una validila eireoserilla a 
deierminali lerrilori nel rieonoseimenlo normalivo che il legislalore. 
suecessivamenle alla eodifieazione lalina. la "della prassi delle Chiese orientali , 
garaniendo sul piano normalivo. eontro ogni lenden/.a ili lalini/./azione, I esislen/.a 
di quesla peeuliare Iradi/ione1’.

l-a rilevanza dell'elemenlo della "lerrilorialilä" neH’approvazione giuridiea 
dello stalo uxoralo quäle alternativa, l'ondata sulla eonsueludine, al modello 
universalmenie rieonoseiulo dei progello di vila eelihalaria e eonlermala dal lallo 
che in aleune Chiese orientali, ira eui la Chicsa Siro-malabarcse. quella Siro- 
,T>alankarese e la Chicsa Hliopiea, il eelihaio eonlinua ad essere legge per i minislri 
saeri. Ohre a eib si eonsideri ehe, eomunque, in via generale, imporlanli riserve 
sono posie alla eondizione dei elero coniugato; inlalli, dopo l ordinazione non e

CI'. In argomemo. S. DIMITKIOS. l.o Malus giiiriilico-pasliirale degli oricnlali catlolici in 
clll'grazionc. in: Anuario argcniinn de ilerechocanonici) I6(21XW/I0) IMss.

" l’AOl.O VI. Saceriloialis caclibalus. § 40. argomcniaml» inlomo alle limila/ioni stalurenli 
llal|n si,aus uxoralo cos! eome sopra cvidcnziaic. moslra eome "anchc quelle venerande Chiese 
Posseggano in eena misura il prineipio dei saeerdozio celihalario e quello di una cena eonvenienza dcl 
c«lihaio per il saeerdozio erisliano. dei quäle i veseovi possiedono l'apice c la pienezza".



consentilo il matrimonio, allcntando invalidamenlc Io stesso colui ehe c costiluilo 
ndl’ordine sacro44, cosl conie ad essere proibile sono anche Ic nozze dei sacerdoli 

vedovi e dei veseovi.
A lal proposito, risulla degna di nota la disposizione, di cui al ean. 758 § 3 

CCHO. la quäle, in una visione gcrarchizzata delle fonli, rieonosee alla Sede 
Aposloliea il potere d’inlervenire eon una normativa speeiale a regolare 
I’ammissionc agli ordini saeri dei coniugati, non esclusa pertanto la possibililä di 
inlluirc su una prassi iradi/ionale". H quanlo aecaduto in alcuni lerritori a 
prevalenle Iradizione lalina, dove sono stali ammessi solo chierici orientali cclibi.

In una prospettiva di universalilä dei la Chiesa, 1'aUcggiamcnio assunlo in 
merilo da aleune Conlercnze cpiscopali impone una Serie di eonsiderazioni 
rilevanli eon riferimenlo non solo allordine proprio dei la Chiesa nella sua 
molleplicitä, ma anche in merilo alla valulazione eirca le conseguenze ehe lale 
questione polrebbe delerminare rispelto ai rapporii ira socielä eivile e socielä 
religiosa. II risehio pavenlalo c ehe, di fronte al fenomeno dell’iinmigrazione, si 
produeano disagi in ambiti in eui la maneanza di regolamentazione giuridiea 
determina signilieative laeune nella tutcla deH’individuo; l'impedimento 
all’esereizio dei proprio ministero nella legitlima eondizione polrebbe 
delerminare, ad esempio, l'eselusione dei saeerdoli uxorali dal sistema di 
soslenlamento dei elero eon inevilabili ripereussioni sulle loro famiglie’6.

Non e rara la siluazione in eui i catloliei orienlali immigrali nei l’aesi di rilo 
lalino vengono privati deM’assislenza pastorale e, piii in generale, dei dirillo- 
ilovere di manienere le proprie Iradizioni a eausa degli ostacoli all’esereizio dei 
ministero da parle dei elero uxoralo. A lal proposito, e da segnalare ehe anche la 
Conlercnza episeopale ilaliana ha escluso dal proprio lerrilorio la presenza di preli 
sposali. H quanlo risulla da una letlera riservata dei 13 sctlemhrc 2010, inviata dal 
eardinale Bagnasco al primale dei la Chiesa greeo-eatloliea rumena. In essa si 
afferma ehe la Cei, “dopo aver allenlamenle esaminato la queslione anche alla 
luee dei dali numerici relativi alla consistcnza delle eomunila etniche provenienli 
da Paesi dell'Ksl europeo e alla siluazione dei elero nelle dioeesi italiane. riliene 
ehe, al presenle e in linea generale, non esisla la ‘giusta e ragionevole causa’ ehe 
giuslifiehi la eoneessione dei la dispensa”; si preeisa, inoltre, ehe

“la eonvenienza di lutelare il eelihato eeclesiastieo e di prevenire il possibile 
seoneerto nei ledeli per l’aeereseersi di presenze sacerdotali uxorale prevale 
inlalti sulla pur legitlima esigenza di garantire ai ledeli catloliei di ri lo 
orientale l'esereizio dei cullo da parle di ministri ehe parlino la loro lingua e 
provengano dai loro slessi Paesi’-47.

M er. c. S04 CCHO.
" CT. c. 758 s 3 CCliO.

Proprio il grave slato di disagio economico ehe prcgiudicava il maiucninicnto delle proprie 
famiglie lu ulTorigine dclla eoneessione a undici rulheni della dispensa ponlifieia dalTohhligo dei 
celibato per esercitare negli USA il ministero ordinato. Cf. in merito, MAR TI, I rutheni, nota 244 (p. 483). 

17 Adisla (4 diecnibre 2010) n. 93, 7.
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Sul piano operative, nell'esigenza di conciliarc lunilü di fede con la varietä 
della prassi, la lacolla di derogare alla legge generale del cclibato. ammcUcndo 
all ordina/ione. nclla ('hiesa latina, ehicrici sposali nel rispello delle proprie leggi 
particolari. e condizionala pertanlo dalla eoneessione di una dispensa che 
consenia, nelle silua/.ioni concreto, di attenuare la rigidila della legge. Solo in 
presenza di una causa iusta et rationabilis i singoli saeerdoti. "che possono 
costiluire anehe. in senso stretto, una comunita”',x. sono esonerali dall osservanza 
dell'ohhligo del cclibato e hanno la eapaeilä di cscrcilarc il proprio ininislero in 
cireoscrizioni organizzale all'interno della ('hiesa latina. II riferimento e alla 
previsione, per ragioni paslorali. ili erezione nel medesimo lerritorio di slrullure di 
carallere personale - distinte secondo il rito dei ledeli migranti o altro criterio 
lra le quali gli Ordinariali. che lutlavia non escludono il profilarsi di soluzioni 
altrettanto lesive delle idenlilä’’.

IV. Missio ad intra e nuova paslorale dcll ’aecoxlienza

l. imponente fenoineno deH'immigrazionc. che vede inleressate molte 
comunita provenienti dall'huropa dell'Hst. pone alla pasloralc problematiehe 
etnergenli con particolare riferimento all esercizio delle prerogative legale 
all’identita religiosa4". La condivisione di spaz.i. nel rinnovalo scenario politico eil 
cconomico. evidenzia aleune differenze rituali, un lenipo impercellibili. che 
s impongono ora aH'atlenzione sociale.

In una visione dinamiea e totale del mandato missionario, il reeupero delle 
Iradizioni orientali divenla oggi un'iinportanle slida ehe la ('hiesa deve allronlare. 
Si prolilano. quindi, inconsueti prolili d'intervento della missio ad intra. orienlati 
alla creazione di un vincolo essenziale tra ('hiesa universale e (’hiese particolari. 
al di lä i|j qualsivoglia lenlalivo di incultiirazione di un modello esclusivo. nel 
reeupero della comunionc interna e fuori da ogni particolarismo o individualismo.

Nell’otlica del conseguimcnto di una vera unione ecclcsialc ad intra. 
s iinpone quindi un nuovo profilo della missionariela. frullo di "una pastoralila 
sPeeifica deH'emigrazione"". che eomporta un'azione sinergelica e complessa: la 
■'eeessiiä di aequisire da parle degli eniigrali e delle loro comunita una 
consapcvolezza rinvigorila della ledella alla propria identila, mentre. da parle delle 
ehiese d’aeeoglienza, il dovere di tradurre concrelamenle nelle norme e nelle 
Prutiche il rispello della leologia e dei palrimoni orienlali.

"'CI'. |‘A()|,<) VI. I)c facullale dixpensandi, 15 giugm. 1966. in: Hnchiridion Valicanuin II. S (> 
<P- (>K.l).

CI. A. KAITIJN. (Ili ordinariali per i l'edeii ealloliei orienlali privi di gerareliia propria. in: 
<,,'l Al:i.|„C'rislianiorienlali e paslori laiini. 233ss.

40 Sulla necessiiä di clahorare un "dirillo canonico dell'einigrazione" cf. I). SAI.AC1IAS. la 
'•lualinn canonique des calholiques de rile oriemal danx des pays europeens ou prcdomine la (radilion 
lK‘cideniale. in: Kanon 22 (2012) 170.

Jl Suirimportanza di una pasloralc specilica dell’cmigra/ione cf. l'elenco linale «teile 
Pn)|H>si/ioii| approvalo. il 26 ollobrc 2010. dal Sinodo dei Vescovi sul lema "la ( hiesa callolica nel 
^edi,, Orienle: eoniunionee leslimonianza", proposilio 11: www.valiean.il 11.4. 20I4|.

http://www.valiean.il
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l’crlbttanienlc compalibile risulla cssere l'elaborazione di una specifiea 
missione, die interessi lulle le Chicsc pcrche, atlravcrso un’adeguata preparazione 
e solide slrullure eeelesiali, si realizzi un progetto comune nel senso della piena 
eallolieilä e aposlolicilä della Chiesa.

In qucslo quadro e alla luee del sislema normalivo vigenle, per la slessa unilä 
dei erisliani e in visia delle problemaliehe erescenli, un’aUen/ione parlicolare 
merilerebhe la forma/ione di coloro ehe sono deslinati ai rninisteri sacri: gli 
aspiranli al sacerdozio di qualsiasi Chiesa sui iuris, anchc di quella latina, 
dovrebbero essere islruili aeeuralamenie nella conoscenza delle peculiaritä rituali 
eon una mentalilä inelusiva e non eselusiva verso le diversilä, in modo da potersi 
relazionarc eon rispeUo e eonsapcvolczza eon gli allri fedeli erisliani eon i quäli 
enlrano in eonlallo per ragioni di ulTieio, di ministero o inearico42.

In meriio, anehe nel conlronlo eon la promulgazione del eodiee orientale, 
spa/.i d'inlervento polrebbero erearsi in relazione alle norme latine nell’arnbito 
della forma/ione permanente del elero nel quäle, ad esempio, la funzione 
pedagogiea svolta dairindollrinamenlo sul valore univoeo del eelibalo mal si 
eoneilia eon il dirillo-dovere ehe gli orienlali hanno di tutelare la Iradizione di 
ogni singola Chiesa sui iuris quäle parle del patrimonio universale della Chiesa4'. 

L’"edueuzione” al eelibalo, quäle momento insopprimibile della forma/ione 
seminaristiea, evidenzia effeltivamenle eome la Chiesa intenda delineare. 
allraverso “sussidi” ehe lengono in grande eonsiderazione anehe le seienze umane, 
quali pedagogia, psieologia e soeiologia, regole di una eondoita univoea eonlro le 
inelinazioni negative, inslillando nei eandidali alla vita saeerdotale quella “visione 
di fede" alla base

"di lulto Io svolgimento delle ragioni ehe mililano a favore del saero eelibalo 
nel suo signifiealo erisiologieo. eeelesiologieo eil eseatologieo”44.

II eelibalo, eonnesso eon la dottrina del vangelo. eosiituisee “un bene per la 
ehiesa e il servizio degli allri |...|”4S. e i suoi pastori esprimono la preoeeupazione 
di un conlronlo inusuale nei terrilori a forte Iradizione lalina"’.

Hsemplari. quanlo aH’aspetlo in esame, sono le proposizioni del Sinodo dei 
veseovi sul Medio Oriente che. al di la dei legiltimi ulenli, consenlono di rillettere 
sulla condizione eanonica delle Chiese orienlali in tutto il mondo proponendo, al

J? Cf. e. 41 CCHO. Sülle slruuurc di coordinamento sul tcrrilorio cf. P. CiHFAHl .1.. 1,'utlenzione 
agli orienlali callolici nei docuincnli delle eonferenzc episeopali, in: lOliM, Crisiiani orienlali e paslori 
lalini, 353ss,

Cf. e. 40 § 3 CCliO.
" CONCREGA/IONB PUR i/KDUGA/.IONB CATTOI.ICA, Oriemamemi educalivi per la 

forma/ione al eelibalo sacerdolale. n. 5 (p. 199).
15 CONGRUCiAZIONK PUR I.A DOTTRINA DHI.I.A KBüli. Per lilleras ad universos |...], n. 3 

(p. 553).
J<' l.a dil'lleollä di geslire la convivenza Ira sacerdoli cclihi e uxoraii ha porlalo il Ponteficc ad un 

eoniniissariainemo eon veseovi di rito latino della Chiesa ilalo-albancse di rilo bizaniino presenie in 
llalia eon due eparchie. quella di l.ungro in Calabria e quella di Piana degli Albanesi in Sicilia. eon 
evidente lesione del diriilo all'idenlila di quesie eonumilä.
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coniempo. un valido disegno di regolamentazione di aspclii peculiari; Ira questi 
emcrge in parlicolarc l'importanza di una lormazione dci scminarisli volla ad 
“approfondire l'unilä nclla divcrsilä”17 c, ncl consolidamenlo dolla “cullura 
deH'aperlura e della eonvivialitä”1*, la necessilä ehe l’educazionc religiosa passi 
ailraverso cenlri d’inconiro aperli a lulle le ehiese in una eollahorazione operosa 
coinvolgenlc anche i laiei. le scuolc ealloliehe e le universitä. 1,'obieilivo e quell« 
di raggiungere da parle di lulli gli opcralori, a qualsiasi livello, una lormazione 
sociale idonea "in visla della comprensione reeiproca Ira lulli i membri dclla 
socielä"41*. In lale scenario, ira le nuove prerogative, s’impone il dirillo-dovere 
all’assistenzti spirituale50 che, oltre aU’esigenza di creazione di slrulturc di 
aecoglienza, organ izza/.ione di inconlri seadenzali e regolari ira le gerarchie. eie., 
iniplica in primo luogo Popporlunita di affronlare da parle di commissioni a 
composizione inisla Io sludio di aleune lemaliehe essenziali in visla dell'ado/ione 
di misure appropriale per il bene comune e della l'ormulazione di soluzioni 
generali ulili a favorire un’efficienlc azione d'inlcrvento.

Cos). Ira i problemi alluali. vengono in risallo le queslioni legale 
all'esiensione della giurisdi/.ione dei l’alriarehi orientali alle persone delle loro 
ehiese sparse ovunque51, alla previsione di forme di solidariela materiale Ira le 
dioeesi rieche e meno rieche, alla creazione per i sacerdoii di un associazionc 
Fidei Donuiti per lavorire l’aiulo reeiproeo ira dioeesi e ehiese \ Si eonfigura. 
inolire, la possihiliiä di avere preli sposali fuori dai lerrilori palriareali. 
pariieolarmenie in quei luoghi nei quali, non esscndoci dioeesi per i ledeli erisliani 
di qualehe C’hiesa stti iuris e dovendosi riconoseere eome Gerarea proprio quello 
di un'allra Chicsa, non eselusa la Chiesa laiina. si verifieherehbe un vulnux sollo il 
Prolilo deM’apparlenen/a giuridiea e del diriilo ad una eura paslorale speeiliea : 
eio eomporierebhe l'isiiluzione di un sisiema di protezione sociale esleso, oltre 
ehe ai religiosi, anche alle mogli dei preli uxorali e ai loro ligli minorenni.

II Sinodo. infatli. pur rieonfermando il valore universale del eelibalo, 
stimalo e apprez/.alo sempre e dovunque nella Chiesa ealloliea. in Oriente eome 

■n Oecidentc", auspiea "la possihiliiä di avere preli sposali luori dai lerrilori 
palriareali" al fine di “assieurare un servi/io paslorale in favore dei ledeli, 
dovunque essi vadano. e per rispellare le iradizioni orientali"

Quanlo dello e in sinlonia eon l'alleggiamenlo di comprensione e di 
disiensione eon il quäle la Chiesa di Ronia ha iratlalo. piii di reeenle, le 
Konversioni degli apparlenenli alla Chiesa anglieana. II riferimenlo e alla 
Kosliiuz.ione aposloliea Anglicuiiorum coelibus, ehe ha previslo l’isiiluzione di * *•

'' l’roposilio n. 25.
" l’rnposilio n. 32.
’ ’ l’roposilio n. 30.

*• (.t'r c'oiTnl.A. Terrilorialilh c pcrsonalilä ncl diriilo inlcaonlessionalc. in: Polin canonica 

4 (2IKII) 70ss.

" CT c. Ol'o §5 CCKO. Cf. I). SA1 .ACHAS. I.o Slams piuridico-pasloralc ilcgli oriemali callolici 

111 ciniorazione. in: Anuario Argcnlino de dcrccho canonico 16 (200')-2(ll0) I6lss.
" l’roposilio 23.
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Ordinariati personali per gli Anglicani - che entrano nella picna comunione con la 
chicsa caiiolica -, erclii dalla Congregazione per la Dollrina della Fede aH’inlerno 
dei confini (erritoriali di una dclerminala Conferenza episcopale, previe 
eonsulla/.ioni eon la slessa's'\ Lo seopo c qucllo di mantenere in vila uHinlerno 

della Chiesa Caiiolica le Iradi/ioni lilurgiehe, spiriluali e pasiorali della 
Comunione anglieana, “quäle dono prezioso per alimenlare la l'ede dei suoi 
membri e rieehezza da condividere”* 56 57. Cid riehiede una Ibrmazione eongiunla dei 

elero sulla base di aecordi e seeondo programmi speeifici' .
Quanlo alla problemaliea dei clero uxoralo, in conformiiä eon quanto 

siabililo nell’art. VI §§ I e 2 di della Cosiiluzione e in linea eon una prassi ormai 
adotiala nella Chiesa. l’Ordinario ehe. in piena osservanza della diseiplina sul 
eelibalo clerieale nella Chiesa latina, pro regula approverä all’ordine dei 
presbileralo solo uomini eelibi. poirä rivolgere pelizione al Romano Ponlefice, in 
deroga al ean. 277, § I, per ammeilere caso per easo all’Ordine sacro dei 
presbileralo anche uomini coniugali, seeondo i criteri oggellivi approvali dalla 
Sanla Sede™.

Nell’accogliere tra i minislri ealloliei il elero episcopaliano uxoralo, gia nel 
198(1 la Sanla Sede aveva precisalo ehe l’eccezione alla norma dei eelibalo, 
conccssa in lavore di quesle singole persone, non doveva essere inlesa eomc un 
cambiamento dei pensiero della Chiesa circa il valore dei eelibalo saeerdolale, che 
conlinua a rappresenlare "la norma” anche per i l'uturi eandidati al sacerdozio di 
questo gruppo"’.

In modo singolare, perö, le norme complemenlari alla Cosiiluzione 
Aposlolica AngUcanorum coetibus evidenziano, anche nella comparazione con la 
condizione dclle Chiesc orientali calloliehe, una maggiorc derogabililä della legge 
sul eelibalo. L’ari. II. infalli, consenle agli ex paslori anglicani sposali persino 
l'accesso al rninislero vescovile e la possibililä di essere nominali Ordinari, eon 
piena aulorila giurisdizionale nell’esereizio dei rninislero paslorale e saeramenlale1’".

" Cf. liHNHDHTTO XVI. Cosiiluzione aposlolica Angliamorum coetibus, 4 novembre 2009. § 
I www.valican.il 11.4. 20141. CI. k UAIIRA, (ili ordinariati personali per gli ex-anglicani. Aspelti 
canonici della risposla ai gruppi di anglicani che domandano di essere riccvuli nella Chiesa caiiolica, 
in: lusecclesiae 24 (2012) 13ss.

56 §5 III.
57 CONORRGAZIONK l*KR I.A DOTTRINA DKI.I.A FRDH. Norme complemenlari alla 

Cosiiluzione Aposlolica Anglicanorum coelibus. 4 novembre 2(M)9. arl. 10: www.vatican.il |l. 4. 
2014).

w BRNF.DF.TTO XVI. 4 novembre 2009.
l ormer episcopalian clergy who are married inlo ihc ealholic prieslhood. giugno 1980. in: 

l-nchiridion Valicanum, 7. 1111.
“Cf.arl. II ä I.

http://www.valican.il
http://www.vatican.il


HllNDAMKNTAl. PRINCII'I.IÜS OFTHH NHW CH AR IHR OFTHK 
OR THODOX CHURCH OFCYFRUS*

Theodore X. Y i a n g o u. Thessaloniki 

/. huraduciion

The Church of Cyprus has known ihrce Charters in recenl hislory. The llrsl 
Was ralilled in 1914 (1929). ihe second in I979* 1 and ihc ihird. which is now in 
^llect. was ralilled on September 13, 2010 . All ihrce Charters are expressions of 
l|te canonical tradition of the Church of Cyprus, a tradilion Ihal is in conlinuity 
w'*h ihal of (he Kailiolike L'kklrsia. Al ihe same lime, euch of Ihe Charters elearly 
manifest ihe elTccls of eireumslantial luclors. Tliey also hear Ihe imprinls ofother 
lcxis such as ihe Charters ofother local Churehcs'.

165

' Aller Ihanking ihe organi/.ing commillce for kinüly inviiing me li> he a Speaker ai ihe XXI 
Kongress ol ihe hisiorieal Society for Ihe law of Ihe Kasicm Churehes. I wisli Io nole Ihe gaping 
ahsence of mir heloved loriiier eolleague (or slioulit I say leaeher?). Konsianlinos l’ilsakes. Mca.se 
ailow me u> humhly dedieale lliis lalk io Ins memory. especially as he was a liighly aeiive and 
influemial memher of ihe Drall Commillce for ihe eiirrem Charier of ihe Church of Cyprus. Aituvta i| 
Mviuu,!

1 Coneeming the Charter of IW. cf. Ch. K. I’AI’AST ATHKS. Ilepi ri|v fiioiknTOcf|v 6pyuv«..mv 
% ’F,KK).i|oiac rfjc Kimpmi. Thessaloniki 1981: IDRM. Tö vi:o Katuoraruco ri); T.KKXnoim; rijs KiV 
»Poo. in: 'T.S.,.p £* lltrpou; 3/i(1980) 5-17 (= NopoicavoviKt.; piAiHi^. Ilpötuim; HaimülkTs 
fx66oci;. Trikala-Alhcns 2009. 247-256): K. Th I’OI.YZOTDKS. Ympvnpu i:ig iöv K.ituarumov 
X«l‘ti|v tiV; TKk'Äi)oi«; ti'k Künpoo. Thessaloniki 1997. The lexl of ihe Charter of 1914 and ils 
r^vision of 1929 can he lound in Melropoliian BARNABAS I). IZORT/ATOS. Ol ßuoikoi «nopoi 
Stona|0aiK; xfj^ uuTOKwpt'tXou ,BicK).i)oiu^ if|C Kfwpou. petflt ioTopiKrjc ävamcom'iaang. Athens 1974. 
35-61 and 75-118 rcspcclivcly. Cf. also: M. Dir. K1.UANI IIOYS. ApyuariOKOXlicig fkÄoyi; ort)v 
Kunpo. Miu inropiki) nvuÄpopii oröv 206 uitövu. I eukosia 2<K)5. whcre one finds a rcprinl ol die 
^ harter or 1914 (p. 99-134). Ihe revision of 1929 (p. 139-197) and die Charter of 1979 (p. 203-310). 
■or ihe iexi of (he Charter of 1979 cf. also AsöaroXog B(ipv(i|lui; 40 (1979) and (i. A, l’OUl.liS. 
no(ioOi:tikö Kdpevu'EKicXignuoTiKoO Ancuiou. lixokiu-B'ßTaoypatpiu. Athens '2002,417 552.

’ The Charter of 2010 was composcd in a style lliat iiiainlaiiied older granimalieal forins (lor die 
'Cl11 cf. KdnmiuTikö; Xcipmc trjs Ayu-ituTiK 'EtcKkigiiu; ins Ktwtpou. I.eukosia 2010) as well as in 
Ucmolic C.reek (in prim), die laltcr heilig die official lexl. The Drall Coniniillee ol die < harter was 
c»nsliiuied of die following mcnihers: Melropoliian Ncophytos of Morphou (President). Melropoliian 
Basileios of Conslanlia-Aninioehoslos. Alekos Markides. Allomey General of Cyprus. Georgios 
•’oulcs. Professor of die Democrilus llnivcrsily of Thrace, Konsianlinos Pilsakes. Professor of die 
■Tcnioerilus llnivcrsily of Thrace. Iheodoros Yiangou. Professor of ihe Aristotlc llnivcrsily of
I hessaloniki. and Kcv. Chrysoslom Nassis, Iecturcr of ihe Arislolle llnivcrsily of Thessaloniki, who 
a|so acled as die Coniniillee Seerelary. Coneeming the new Charier. ef. Melropoliian BASII.HIOS (of 
CinManiia-Ainmoehoslos).'() vfn; Ktimmnmcö; XrtpOK tifc 'EkkÄiimnc Künpoo (2010). in: Mk.nA; <pd.i«v 
*4nTtiKÖ;T6jio;yiatAvkii()ifyi|rriMtxVitnpo'I. IkrvuyiwouÄn Athens2011.1115-1131

' Cf. M. Dir. KIJiANTHOUS. Ä|ixu3noKoiiiKo; ixkiytc oxi)v Kunpo, 3Iss: N. CHRIST) )IX)l IDT. 16 
Apyujnok.miko ;iyn))ia n); Knitpau k.nö t« eri] 15X K)-191 (). I eukosia 1999, wIk.iv one can lind ihe eompleie 
h'hliography on Ihe issue (p. 138-143); B. HU il >7. AK IS (Arehimaiidrite Paul), lakom pdxtui Sia xi‘|v 
Rxx).i|oiuv kirnpou (4o; fos; 206s tiiiiiv). Alhens 1996. 582ss: Chr. IKONOMOli. AniXoytk; i:i'Kliivi|; 

7'a tic äpxicniokoirikie (kkoyi; rf|; Tikk/.iioiac rifo Künpoo. Thessaloniki 2003.
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The cITccls of circumslanlial faclors can he seen. for example, in ihe 
eomposition of die lirsi Charter of the Cliurch of Cyprus4. In fact, relevant 

discussions on it hegan iluring the 1880s, that is, right aller the island became a 
proleetorale of United Kingdom in 1878. This new Situation necessitated the 
eomposition of a legally binding doeuinenl for the Chureh, such as a Charter. The 
elahoration of the 1914 Charter exlended over a period of many years. It was 
final ly adopted in 1914, al ter many consuliations and, at limes, intense 
deliberations, all of vvhieh fluctualed due to Ihe unstable political and social 
environment.

Likewise, cireunislantial faclors al’fected Ihe progress in the development of 
the second Charter for the Chureh of Cyprus. Specifically. in 1951, alter the 
accession of Archbishop Makarios 111 (1950), the issue of revising the 1914 
Charter was raised. Successive commiltees were established lo this end. Yet their 
work was delayed signilicantly because of the many national ordeals (hat Cyprus 
l'aeed. The new Charter was eompleted in 1979, twenly-eighl years alter its initial 
inceplion'. Willi regard to the Cliureh's third Charter, according lo Statements 
made by Archbishop Chrysostonios II. its enactmenl was dielalcd, in pari, by the 
l'acl llial Cyprus became a full mernher of the Huropean Union on May I. 2004.

Willi regard to extrinsie influences on the Charters of the Chureh of Cyprus, 
one may nole similarities between specific articles of the Charter of 1914 and 
those of the Charter of Ihe Chureh of Crete enacted in the year 1900. I he 
Metropolitan of Kitium. Meletios Melaxakis (1910-1918/’, who was deeply 

involved in the process of developing the Charter of 1914', clearly used the 
Charter of Ihe Chureh of Crete8. I he decision of Melaxakis to utilize such sources 

did not arouse feclings of dejeetion in the Chureh of Cyprus because already by 
the I9'h Century, the Chureh of Cyprus had shiflcd its attention from 

Constanlinople, the cenler of the Orthodox Chureh, and began seeking theological, 
pastoral, and canonical supporl from Ihe Chureh of Greece, This trend conlinued I

Cf. Ihe newspaper I lurpU; 10/23. (>. 1911, number 137. Cf. also the specific study by li. SKRGIOU, '11 
kutugtuuki) vogoOeniu tifc 'EKKv.rioiuc xf|e Kintpou peypi Kai ti)v i|n|(pior| xoö Kuxuotuxikoü Xupxi) roö 1979,
I eukosia 2(X)7, biss,

s SFiRGIOU, ibidem, 83-98.
" On Meletios Melaxakis cf. K. PA'lliUlS, Mivxuoc IC ö MemidMic Alexandria 1966; M. KHJYIAS 

(Mctropolilan of Aksum), Aaö to I lgi;poX6ytov xoö naxpuipxou MeXexun». in; 'Hicid.ricsinomä; ‘l'iipoc 53 
(1971) 391-499; Tli. I’ROVATAKKS, '() Oitcotipevucöi; I luTpiöpxiK Miwextoc Meiu^üki^ Athens 1988; A. 
TYI.I.YRIDKS, Melelios Melaxakis 1871-1935, in: TiKK/uima ml ÖaAoyta 4 (1983) 655-929: IDFiM.. 
Meletios Melaxakis and Knglish Diplomaey, ibidem 5 (1981) 551-832; IDKM, IXxiunienls inedils des archives 
du ministen: franyais des affaires estrangeres sur Meletios Melaxakis, ibidem 6 (1985) 627-710; A. NANAKKS 
(Melropolilan of Arcalochorion), 11 ytipcia roü OiK0ii|u.viK0Ö Wpovoo Kiii r| ik7.oyr'| xoö Miiirxioo Mimi£,((Ki] 
1918-1922, Thessaloniki 1991; IIll'.M,'EkkAii«!« tOvuir^oöiia kuie(fvuef|. Iliessaloniki 2(X)7, I42ss.

' Cf., for example, bis Report “To die belovcd and honorahlc members of die Drall Committee 
for ihe Cliureh's Charter (llpöc xa dyuTnixä ku'i rvxipu in:Xi| xfj; ouvxuKxucfjc xoO KuiaaxuTtKoO 
Nöpou xrji; ’EkK/.noiui; 'EitixpoTtrji;)". in; ■EK'KXi|oiutrxiif6c Kr’ipuc I (1911) 10-18; IDKM, ÄmiGnuopu 
ioxopiKou r/ypöipon ixcpi xoö ipiötoii EK'koyi)^ xoö Apyumtoicöitoi) Kx'mpou, ibidem 6(1916) 418-422; 
ANONYMOtJS, I o ni'ioti]pu xrfjQ EtcXoyfji; xäiv ap/uipianv ev Knitpai, ibidem, 411-417.

" Cf. Sp. IROIANOS k. RAPAGhOROIOü, (-)pr|OKEUxua'i vopoOsoia. Kioiki) vopoOeoia - 
ßifh.ioYpaipia vopoXoyiu. Alhen.s 2(K)9, 1350-1406.
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in subscqucnl decadcs as well. Hvidence of ihis can be seen in thc Chapler on 
Churches (Parishes) of thc 1979 Charter (articles 80f0, which incorporatcs 
forniulalions similar lo ihose of Regulation 2/1969. "On sacred churches, parishes. 
and priesls". of thc Church of Greecc.

It is clear. Ibcrcfore. thal none of the thrcc Charters were issued in a vaeuum. 
As a maller of fael. a series of seven legislative tcxis were relcased prior lo the 
ratification of the 1914 Charter. Sonic of diese were lully adopted while olhers 
reniained proposals de lege ferenda. These lexls are as follows:

1. "Drall Regulalions on the internal adminislralion of the Greek Orthodox 

Church of Cyprus” (1885).

2. "Bill regulating the management of die properly of ihe Orthodox Church 

in Cyprus" (1890).

3. "Legal opinion on the Church's relalions wilh Ihe State (1891).

4. “Organi/alional Regulalions governing mallers of Ihe Archiepiscopal 
Throne uiiiil Ihe appoinlmenl of Archbishop" (1900).

5. "Law on (he management of the properly of Ihe Aulocephalous Greek 
Orthodox Church of Cyprus” (1904).

6. "‘Bill’ of Joannes Kyriakides on Ihe elcclion oflhe Archbishop" (1907).

7. "Civil law on ihe elcclion of Archbishop" (1908)’.

Aller die ratification of Ihe 1914 ('harter, various laanuie were immediately 
noliced and new texts were issued seeking lo amend diese gaps. In 1917 lwo 

■Special Regulalions" were issued. one "On die Councils ol thc Ihrones and the 
<>ihcr “On parish adminislralion”. In ihe same year. lwo Statutes, called 
"Diataxeis", were also passed. The firsl was "On Cliorcpiscopoi" and die second 

was “On procedures in ecclesiaslical couris". In Ihe following year. 1918. lwo sels 
°r“Special Regulalions” were published: I. “On Ihe subsidiary fund”; and 2. “On 
Priesls and Ihose serving in parishes”10. In 1929. Ihe 1914 Charter was revised to 
'"clude ihesc improvements. Yel this revision was never pul inio cffccl, as ii 
awaited final ratification by die State which never camc". The ahove shows thal 

"le must clearly keep contexl in mind when seeking lo address issues pertaining 
ll> panieular laws and currenl issues in ihe Churches.

■' SKRCil()U. II KatumuTiKfi vo|ioücaiu. 135-1‘>3.

" nim. SSL. MliTAXAKIS hckl » positive view oflhe n..ir.calion by iheSwic.rf the 
Church Charter. CT. bis Report To ihe beloved and honorable inembcrs of ihe Drall Cominillec 
durch s Charter" (- In. 7). 11.
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In loday’s paper I shall limit myself lo Ihc 2010 Charter of the Church of 
Cyprus. In particular 1 shall discuss Ihc following issues: ccclesiaslical 
“cilizenship", the composition of the Saered Synod and the right of appeal of 
deposed hierarehs. the eonvoealion of the Saered Synod and ils memhers, and the 
ever controversial issue of the election of hierarehs, espeeially Ihe Archbishop.

II. licclesiastical “cilizenship"

In reeent Iheological and canonieal literature. Ihe Charter of 1979 has been 
praised l'or ils System of clecling hierarehs. This System ealled for the participation 
of the laity in the voling proeess. This praetice was viewed as implemeniing the 
relevant aneient eeclesiastical custom. Conversely, in the Charters of other 
Churches. episcopal elections are viewed as the sole prerogative of the Saered 
Synod. In these eases, the laity takes on the role of simple observers, wilnessing 
the maneuvers surrounding the election of their pastor. Olten enough they even 
beconie passive reeeivers of unpleasanl silualions made public, wilhout the power 
of intervention. At the same time the 1979 Charter was harshly eriticized for 
regulations that directly oppose fundamental ecclesiologieal prineiples, the most 
noled example being Article 2 which specified Ihe following:

"Memhers of the Orthodox Church of Cyprus are all Orthodox Christians 
permanenlly residing in Cyprus as well as all those of Cypriot deseenl, 
incorporated Ihrough baptism into its Orthodox Church (i.e., of Cyprus). 
eurrenlly residing in a foreign land"1’.

This Statute allowed for ihe eonslilulional possibility of reeognizing not only 
permanent residenls of Cyprus as memhers of ils local Church. It also recogni/.cd 
all C’ypriots “naturalized” through baptism into the Church of Cyprus. who later 
einigraled to other countries, even ones wilh a predominalely Orthodox 
populalion. It is evident that Ihe aulhor of this specific Arliclc was affected by 
clhnophyletic ideologies. Ile ignored the essential canonieal basis in the formalion 
of jurisdiclions, namely the territorial principle, whereby jurisdictions are 
established exclusively within specific gcographical houndaries1 \ At the same 

time, precisely because it is not based on the canonieal norms set by ihc 
Hcurnenical Synods. Ihc above Article leaves room for the global expansion of the 
Church of Cyprus, since Cypriots throughout ihc world maintain their original

12 Hör a eritique of lliis article cf. (i. PAPATHOMAS. 'II 6vxt0t:xiKt| nyfoq xfj^ Kar« xöitov 
'liKKbiaiac Mti rqc 'liKKXqntaaTticfii; «Atacnropäi;» CH rKtcXiimoXoytKi') ev6xqxa Evavzt xf|q «onv- 
cSutimcortixaq» Kai xijq «jtoXi>-ft!K(iio8oaiaq»), in: iatvudi] 90 (2004) 28 44 |also in H'rench: Conlacls 
57.210 (2005) 96-1321. Cf. P. KODOPOUI.OS, 16 pcnooiKOv kovoviköv £8utpog Iö eaOovtKÖv 
Cnrt|(i(i, in: McXfrcai I!'. NopoKavovtKÜ-iaropiKOKavovtKa K.äX. |Av6Xj:ktu HXaxäÖoiv 661. 
Thessaloniki 2(M)8, 227-242 |also in Knglish: ibidem, 243-257|.

'' On the canonieal principle ol'distinguisliing the gcographical boundarics of local churches cf. 
IDKM, II ytorypatpiKi) otKatoßooia Kaxa ro 'OpörtÖoqov Kuvoviköv Aisuiov Io tpatvögsvov xoü 
EÖvo(pu)xxtopoö Ktixä roüq trptKTtpaxoui;)[pövot)i;, ibidem, 63-80 lalso in Hnglish: ibidem, 47-62|.



membership Status. Consequenlly, on the pretext «f pasloral solicitudc, the Church 
of C'yprus could willl'ully inlrude in Ihc jurisdiclion ofother Churches.

The spirii of this specific Arlicle is symptomalic of tlie ecclesiaslical and 
canonical pathogenesis lliai currently burdens ihe Orthodox Church in general. 
This disease spreads throngh both rcgulalory texts and a liost of actions and 
decisions of local Churches. Al times ii even Ihreatens die very unity of the 
Church. A case in poinl is doeumenled in the Charter of the Church of Russia. 
According Io the respeclive Provision, the jurisdiclion of Ihis Church cxlends

“lo persons of Orthodox l'aith who live in Ihe canonical lerrilory of the 
Russian Orthodox Church in Russia and lo Orthodox Christians living in 
olher counlries who freely come under lo ihis jurisdiclion" (Charter of the 
Church of Russia. 1988 and 2000: Art. I §3)".

A similar Arlicle is found in the Charter of the Church of Romania:

"The Orthodox Romanian Church is constituted by die coinmunity of 
Orthodox Christians - the clergy, monks, and laity - assembled, according to 
canonical order, into the parishes and monasteries of the Kparehies of the 
Patriarchale of Romania, both within and wilhoul die borders of Romania" 
(An. I. See Arls. 5 §1,6 §2, 8 §1,2; cf. 132 § 1,2, 3)'\

The Church of Romania recenlly acted upon die above provisions of ils 
Charter by eslablishing a monaslery in Jericho wilhoul Ihe express consent of die 
Patriarchal Synod of Jerusalem. Consequenlly. the Synod decided lo cease 
ciinimemoraling die Patriarch of Romania at die Diplychs until die situalion was 
rectilied. Düring die deliberations between the lwo (’hurches. rcpresenlalives of 
Ihe Patriarchate of Romania claimed [hat il was within the purview of tlieir 
Patriarchate to minister to the many Romanian pilgrims travelling to die Holy 
1-and. Aller compromises on die pari of both Churches, thankfully, full 
Kommunion between the two Churches was reslored.

The slarting point in ihe line of thoughl presenled here is the view that each 
“Mollier“ Church is obliged to providc pasloral care for all Orthodox Christians 
who originale IVoni its priniary jurisdiclion but are currently residing abroad. For 
this reason they sei up national Churches in the Diaspora, sending to theni 
prcdoininalely compatriot clergy to serve the liltirgical and pasloral needs of tlieir

1,1 For a (ircck (ranslalion of ilie I9XX Charter of ihc C'hureli of Russia cf. IDFM. '0 Kimimaiikoe 
^i'l'ri|i; itcpi rfjc; SiouojoMui; oje PtooOTKfjs DpOoööcon TiiocXtialuc; (X 'louviou 1988). Thessaloniki 1990 (- 
MiÄitm 11', 187-225). The specific arlicle is lo hc founil here al p. 29. for a (ircck iranslalion of Ihc 2000 
f harter of ihc Church of Russia cf. K. KYRIAZOI’OUl.OS. I lip/C toü 'EmcXifoiuonKoO AiKuion nfc, 
l’ioaucfji; 'O|)0(V)o£i|c; 'Hkx?.i|oui;. r. A', I. lo iozüov iomirpucö KaranranKÖ rfjc l'uKsik-qi; üpOrüiotiK 
■Eradnoin? (2000). 2.1 uÄAoyfi auvoäikiov fiiuiucrauv Kai iiuiaiYpäriov iij; touim'i, k/.i|piM>>ji'\Kf]c auvööou 
nT MOrr/Ui; (1917-1918). Thessaloniki 2008.

"On the new Charter of the Church of Romania cf. ihc Master's Thesis of Deacon CI. SILVIiSTROS. 
H ÄoiKi|TiKij öpyävoxn) toü Harpiap^äo« nv, l'oujiavia^ |iäoa toü KuruarunicoD Xdpion aüioö. 
Thessaloniki 2011.
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“flock". In faet, howcvcr, by such aclions, diese C’hurchcs commil Ihc canonical 

offense of incursion (cio7niöi]oi<;). The l'ourih Prc-Synodal Consultalion held in 
Chambesy, Genova on June 6-13, 2009 - convened as pari of Ihc ongoing 
preparalions for Ihc convocation of Ihe lloly and Great Synod of ihc Orthodox 
Chureh - eslablished ihc basis for ihe canonical (or al least a more canonical) 
resolution lo Ihc problem of Ihe Diaspora. Il specifically decided Io establish 
llxed, regional Assemblies of Canonical Orthodox ISishops, eoniposed of all the 
bierarchs of Ihe national Churches wilhin a given territory of Ihe Diaspora. The 
President of Ihe Assembly is lo be

"ihe primalc from among Ihe hierarehs ol'llie Chureh of Constantinople or, in 
ihe absence of such, Ihe foremost hierareh of ihe primatial Churches, 
according lo die order of the Diplychs” {Joint Agreement, ii.2).

Al die samc lime. ihe Consultalion decided ihal iherc can be no “Diaspora" 
wilhin Ihe iradilional jurisdiclions, Ihal is, die Patriarchales as well as die 
Aulocephalous and Aulononious Churches.

The Draft Commitlee of Ihe 2010 Charter soughl lo eradicate all suspicions 
of a global elhno-ecclesiaslical jurisdiclion for Cyprus. Following Ihe sacred 
canons and Ihe recenl decision of ihe Fourlh Pre-Synodal Consultalion. die 
Committee formulaled Ihis parlicular Arlicle as l'ollows: “The Chureh of Cyprus is 
conslilulcd by all Orthodox Christians living on die island” (Art. I § 3).

This means Ihal Cypriots, no longer living in Cyprus, arc not lo be 
considered members of die Chureh of Cyprus. Kälber, Ihcy are viewed as 
members of Ihe Orthodox Chureh of iheir new place of residence. Likewise, 
Orlhodox Christians living in Cyprus, irrespeclive of legal stalus or place of 
origin, are all aceepled as members ol'ihe Chureh of Cyprus. Tliey enjoy all ihe 
rights and responsibililies slemming from die sacred canons and die Church’s 
Charter. Among diese, is die right lo voie al episcopal eleclions, provided Ihal one 
bc over eighleen years of age, live permanenily in Cyprus for “al leasl one ycar”, 
and be enrolled in Ihe Register of volers (Arl. 23 § I). The Chureh is responsible 
for drafling Ibis Register willi die assislance of die Slale, sliould il be necessary 
(Arl. 23 § 3). Indced die Chureh, finding herseif in line willi die leaching of Ihc 
Aposlles and her canonical Iradilion, as formulaled mosl especially during die 
By/an(ine period, has always becn supra-national. Sulfice il lo eile Ihe classical 
expression of Baisamon, who arliculales die polilical ideology of die By/.anlines, 
willi ihe consolidaling role of Ihe supra-national Chureh wilhin die bounds of die 
By/anline Slale: “All who boasl of heilig Orlhodox. be lliey from the Hast or 
Alexandria or any o'.her place, are called 'Romans'"1*'.

G. Kl IAl .1 .IS - M. I’OTI.HS. üiivxayjm xd>v Öcioiv kui uip&v mivovmv IV. Allicns 1854 
(reprinl: 1966), 451.
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III. The compositum oftlie .Sacred Svnod - ihr right ofappcal of depösed
hierarchs

The curreni Charter oftlie Church ofCyprus, as noted ahove. was ratified 011 

September 13. 2010. In the Archbishop’s Inlmduelory Address, offered during ihe 
celebratory session of the Sacred Synod Cor litis oeeasion. he relerred to the 
inerease of the nnmher of metropolises and dioeescs in (he Church as the Charter's 
die "first innovalion". This was aeeornplished. according Io the Archbishop. so 
(hat

"Ihe Church of Cyprus could obtain a lull Synod (7t?j'ipi)i; luvoSog), one 
required Ibr an Aulocephalous Church Io free itself front Ihe need of taking 
reeourse Io adjacenl Churehes Ibr the resolution of its internal problems"1'.

In facl, the inerease of metropolises and dioeeses was not ;t by-product ol the 
new Charter. Ralher. it look place gradually during sessions oftlie Sacred Synod, 
hehl between 2007 and 2009. Willi Ihe establishment of eaeli liparehy, the Synod 
ainied at increasing the clTccliveness ol the Church s pastoral minislry lo the 
laithful. Kecping in mind the requirements ol the canons (Sardica 6. Chalcedon 
12). this should Ix- the reason behind all such decisions. Nevertheless, the inerease 
also served the need of constiluling a Synod Ihal had al least thirteen menibers. 
niaking it possihle Ibr it to ael as a eompelenl judicial body lliat can adjudicate 
alleged offenses of hierarchs possihly leading lo deposilion. I he inerease in 
hishops was a deniand that canic lo the Ibre aller the well-known allairs ol the 
rcceni past, beginning in 1973. when the Creator Syntid was eonvoked lo depose 
die tliree ( ’yprioi meiropolilans.

In facl, however, this idea can Ix- disccrncd already in Ihe lext of 1929 (Art. 
23), composcd by the suceessor of Melelios Mctaxakis. Nikodemos Mylonas. I he 
relevant Article slates the following:

"Rcgarding the deposilion of bishops, the Sacred Synod adjudicates as an 
invcsligatory Court. And in the event it finds incriminaling evidence 
suggosting deposilion. it refers the aecused bisliop lo trial IxTore a Synodal 

Court made up of thirteen bishops”.

For the Constitution of this mulli-meniber Court. Ihe Presider would ask the 
aneient Patriarchates and the Church of Greeee lo cach send "lwo bishops", who 
would make up the Court along willi the tliree hierarchs ofCyprus (Art. 23).

This inerease was shaped by historical reasons as well. It was viewed as a 
eorreelive lo one of the first actions taken during the Latin occupation al the 
cxpense of the Orthodox of Cyprus, namely. Ihe reduction of the numher of 
Orthodox Kparchics. ineltiding the Archdiocese. lo Ibur. Hence. overturning this 
Mluation continued lo be an objeclive of the Church ofCyprus Ibr centurics.

’ Kutcioidtiköc Xii|'ti|c ms Ayuinoinc 'liKKXiiciuc ti'ls Ki'mpoi). I x-ukosia 2010.5.
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Prior to the ralillcation of ihc 1914 Charter, ihc Synod includcd the ahbols of 
lwo Slavropegic monasterics, Ihosc of Kykkos and Machairas, as well as two 
clergy ojficiarii of Ihc Arehdiocese (Ihe Arehimandrite and ihe lixareh). None of 
them were hishops, yel ihey parlieipaled in die Synod so Ihat il eould he eomposed 
of niore memhers18. These eleries parlieipaled in ihe Synod unlil 1914, al which 

limc il was deeided thal only hishops (ihe Arehhishop and Ihe Melropolilans of 
Paphos, Kilium, and Kyrenia) eould allend synodal sessions. Meletios Melaxakis 
played a major role in imposing this reslrielion". llis posilion was greally 
inHueneed hy Ihe so-ealled "Arehiepiscopal issuc” in ihe early 20lh cenlury.

In parlieular, wilhin a period of fifleen monlhs. lwo hierarehs of ihe Church 
of Cyprus, Metropoliian lipiphanius of Paphos " (January 24, 1X99) and 

Arehhishop Sophronius (May 9, 1900), feil aslecp in ihe Lord. As a resull, only 
lwo of Ihe Synod's memhers were hishops, one of whom (narnely, Melaxakis) 
refused Io allend. Düring ihe iniensive and in large measure divisive deliheralions 
lor Ihe eleelion of a new Arehhishop, Melelios Melaxakis, one of ihe key 
eonlenders lor ihe arehiepiscopal ihrone. claimed thal Ihe Synod was not 
“complete” (rcLdu)1 heeause il lacked a prelale (Tipdnoq). Of course, il is known 

thal, aecording lo eanon 16 of Antioch, a eomplele Synod presupposes ihe 
presence of a prelale: “And Ihat shail he accounled a full synod, in whieh Ihe 
metropoliian is present.....

I.ikewise, Canon I of ihe Aposlles slipulalcs llial “a hishop he ordained hy 
lwo or lliree hishops" '. Il was, (herefore, impossihle lo eleel, and espeeially lo 

ordain, a new Arehhishop or Melropolilan of Paphos, as Ihe Synod was 
ineomplele indeed. In order lo avoid a similar silualion in the l'ulure, Arl. 6 of Ihe 
1914 Charler maile provision for ils enhancemcnl as neeessary:

“If il so happens thal a synodal quorum may nol he achieved, on aecounl of 
eilher ihe vacancy of a Ihrone or other eauses, dien Ihe presiding hierarch 
inviles chorepiskopoi lo allend as Surrogates".

111 Cf, CHKISTODOUI .OU, 16 ApxicJUOKOJtiKO if|c Knitpol), 233.
1,1 Ihidcin, 30. CT. I voipoSoiriniv Ap^ipiivlipiroi) MiAiruiot) Mnra4(iKi) avtntpoorlwiou xfjc 

’liKKV.iiaiag rüv 'IrpooiAüpmv tat xoü ÄpxiaunKoniKoü Ci]n'ipuroq, kuiux<«piiOi:Tou ev irj uir' apiOpöv 
I/' kuI xpuvokoyiuv 28 Xotwnlipiou 1907 auvefipia Tij; avunpoaumdui; tä>v ÄyuuTÜnov 
I luiptupxtKÜv <-)pövii>v. .SAI: 840/1908 K.A.K. Cf. also "To Ihc heloval and honorablc meinbcrs of ihc 
Drall Committee for Ihc Church's Charter” lii. 7). 14-16 and ANONYMOUS. To m')Oii]pa 
EK'J.oyä:;Tftiv dpxiepi'xnv ev Knixpiii, 41 Iss.

20 On lipiphanius, cf. K. KOKKINOPlfl A, Kukko'ixiku Mivj.ti'iputu A', Kfivrpo McXcroiv'Iepäc Movf)C 
KfikXOli, I eukosia 1997. 151-181.

21 Cf. "To ihc bclovcd and honorablc memhers of the Drall Commitlcc for Ihc Church's Chane” 
(= fn. 7), 13 14.

" RH AI .1 .HS - POTI .HS. III, Athens 1853, 154.
2,RHAI.I.ES- POTLF-S. II. Alhens 1852, I.
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Wlien liiere are no chorepiskopoi, llie abbol ol ihc Kykkos monaslery is 
invited, “and if he is inhibiled or abslains, anolher abhol is invilcd according to die 
priorily ol' die monaslery". The same Article envisions thal.

“Whenever liiere are less than lwo bishops. dien, along willi die abbol. die 
presiding hierareli inviles anolher bishop, wliom he requesls from one ol ihe 

adjaeenl Orthodox Churches".

A similar elause. in conformily wilh die spiril ol canon 12 ol Anlioeh. is io 
be lound in die 1979 Charter (Arls. 13 and 14). as well.

I must nole liere that, according to ihe 1914 Charter, the Synod also 
funclioned as a Court ol birst Inslance for llierarchs, even lliough it only had four 
member-bishops. Tliis Court even had Ihe legal compelence to depose ;t bishop, 
contingenl upon the “unanimity ol tliose who conslitule the Synod. expecling die 
accused”. In tliis inslanee. the accuscd had the right to appeal the case to a Court 

Sccond Inslance. This Court would be convened by the presidenl ol' Ihe SyniKl 
and would consisl ol die llierarchs ol Cyprus and an additional live members. 
namely, representatives Irom Ihe four ancieni Patriarchales and the C hurch ol 
Creeee.

On tliis point. in ihe Archives ol ihe Arclulioeese ol Cyprus covering the last 
115 years, one finds al least live appeals lo Ihc Hcumenical Patriarchale'1 and 

tliree niore lo the oilier ancieni Patriarchates and Ihe ( hurch ol (ircecc, on cases ol 
a judiciary or administrative nalurc. Tliis l'acl made Ihe possibility ol appeal a 
rcquiremenl for the new Charter. Tliis is especially true. inasniuch as liiere is no 
Provision in it for a Court of Sccond Inslance for llierarchs. one that can assure 
*bat a hierareli found guilly continues lo have the time honored right lo a sccond 
•nah I lence, both the Contemporary and hislorical canonical practice ol Cyprus 
.justiiles die explieil inlrodiiclion of Article XI, concerning the right ol appeal to 

•be Hcumenical Patriarchale (itcK/.nrov). whicli in no way limits or reduces the 
autocephalous Status of Ihe Church of Cyprus". ln any eveni. die inlrodiiclion of

3,1 Oll ihc lianilling ol occlcsiaslical criscs in Cyprus hy ihc Hcumenical Patriarchate, cl'. Th. 
s'l AVKU)|.s, OiKoupcviico llutpiupxeu» Ki'wpw;. T« iraTpmpX'xA ir/l""l><‘ töv£tü>v IMXI 187«. 
•■eukosia 2001. 3Iss. The supporl amt aiil of Ihc Hcumenical Patriarchate lor Ihc rcsolution of 
Contemporary ccdcsiaslical Problems ofCyprc aic cxprexscd from as early as l'XII (cl. CHRIS 11 >1X11)1 Ol). 
16 A|r/»:niaKoj[ik'6 i/|nipti ti>; Knitpon. 79ss). I .ikcwisc Ihc suppoil of Ihc Hcumenical Palriarchalc can bc 

scen in 1947, wheii Metropolitan Joachim of Oerkoi was scnl. followixl later hv Ihc Metropolitans 
Adanianlios of Pergainnm and Maximus of Sanlcs. lo complemenl ihc lloly Synod and lo hold 
archicpiseopal eleclions (cf. A. N. MITSIDHS. II «up|loXi'l i.7iv MntponoXiTüiv I Iqiyupou Adupiiniou Kai 
•^«pOiX'iv Muiipou ri; njv (ivunuyspOTiioiv tf); 'Icpapxx^ 'EkkXu<thu; ti|_ Kiixpou, Avuqiopu i;ic pviipuv 
Mnipono>.iTon iaipfiranv Mutfpoo 1*114-19X6, IV. (ieneva 19X9. 9 24). H'inally. the Hcumenical 
Patriarchale collaboraled in the rcsolution ol' ihe prohlcms of 1973 and of 2002 (maller of Alhanasios 
01 l-iinassol) and in ihe release of ArehhishopC'hrysoslom I ((ircaier Synod. (ieneva 2006).

35 ()n Uk- right of appeals cf. ihe folkiwing: S. IKIANTAPIIYIUIXXI. I lepi *kkW|h«v riisü.v ftuoxwu.iv 
K('W to fv’EXXüSi ioyuov Kuvomov Aixmov. Volos 1911; <i. I .II.AK1S, 16 »uaiimpu iwv dpjprpö.iv toO 
EKK‘ft'liou tvonnov too ()is'oupi vikou I l(irpiu|'/on kuI iüikö Oc/iutii öri ipc («Kovopiue if)c ftvXi(oi(i(Tiiki|_ 
Alhens 19X0: Mi. IAKTOIX )YI ,< )S. lö 0|Ti||iu toö i-kkv.i'itou otoi\kuw'ivu; tf); Lnvohou tüs KapOayfiviKMI*)) 
(Masier's Thesis). Athens 2010. (T. also Metropolitan MAXIMOS (of Sanlcs). 16 («KoupiviKOV I lutpuipxilov ev tjj
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ihis Arlicle, which is l'oundcd upon canons 9 and 17 <>f Chalcedon, was diclalcd, 
as noted above, by Ihe nccd for ihc cxistcncc of a Court of Sccond lnstance for 
Hierarehs, beeausc thc numbcr of bishops on thc island is insulTicicnl to assurc thc 
just cornposilion of Iltis inslrument of thc court. Moreovcr, given thc Separation of 
Church and Stale in Cyprus, there can he no internal examinaiion of ecclesiastieal 
deeisions by the State, even for their formal legitimacy. The Bcumenical 
Patriarchate, therefore, funetions as safeguard, primarily in mcling out justice but 
also in assuring the unity of the Church of Cyprus.

IV. The convoailion of the Sacred Synod und ils members

The Sacred Synod is convoked by the Archbishop of Cyprus. When he is 
impeded, “il is convoked and presided over by the first in Order front among its 
members". This taxis Ibllows the precedence of thrones. as they are maintained in 
the ecclesiastieal tradition of Cyprus. According lo the wording of the Arlicle 4 of 
the current Charter, the Archbishop’s proxy takes on this temporary Status “with 
the consent and al thc direetive of (he Archbishop, whenever such may he 
attained”. In the 1979 Charter, no provision was made for the possibility of the 
objectivc inabilily of the Archbishop to yield his right to convoke the Synod to the 
next metropolitan in order, a legal lacuna that became evident and quile often 
preoccupied the Synod during the recent. prolonged ailment (2001-2006) of the 
late Archbishop, Chrysostomos 12<\ This gap was resolved in the new Charter by 

the addition of the phrase, “whenever such may be attained”.
All hierarehs, including litular bishops, are ex officio members of the Synod, 

and all enjoy full voling rights.

“The Sacred Synod is consliluted by the canonically eleeled and ordained
hierarehs of active Status, that is, the Archbishop, the Metropolitans, and (he
Bishops (cparchial and litular)" (Art. 3; cf. Arts. 4 § 2, 5§ 2).

Ilislorically, with Arlicle I I of the “Synodal Diutaxeis on Chorepiskopoi” 
(1917), it was rendered possible for chorepiskopoi lo parlicipale in the Synod. 
This possibility was aclualized only alter the Synod extended lo the chorepiskopoi 
a special invilalion. After receiving an invitalion, a given chorepiskopos was only 
offered the right to express his opinion during synodal sessions. Ile was not 
allowcd lo vote on any issue, excepl when there was a vaeant throne. In such a 
ease, the Surrogate had “all the rights of a synodal member”. I.ikewise, a

’OpOoööljü) ’liKKÄiioi«. 'ltTro()iKOK((V()viKf| Ihexsaloniki 1972, I.IXss: Ul. I’IIHIDAS, 'liiocXnninoTucfi
'IfTTOpfu A', Athens 21X12, 63Xss, 8I4ss, 8l9ss and 824ns; II )l iM, 16 i'KKXijrov. in: Xpionnvöi; .12 (1993) 83ss.

2I' Cf. the eonsullative opinion of the Ibllowing pnfesoix: (I. A. I’OIJI J!S, ’H ävaXoyua'i dpoppoyi) toö 
ö|)0p. 59 roö KummariKoö Xiipn) tffc 'KKK'Xi|aia; ifji; KirTqxii), in: NopoKUVOVUcä I, 2 (2002) 83-90 (= 
IKONOMOU, Ai<<Xoy«; lajOi'wig. 80-96): Hl. l’HlilDAS. In voposavoviKU Kpttijpia o\r/KAi)onn; xfp; 'Irpä; 
Luwiöou ins 'ÜKKiiiniui; irj2 ibidem, 91 l(X) (- IKONOMOU, ibidem, 72-85) and I'. DOUMliS, ’H
dvm[>Ji)Xixni toö I l|ximxi de, h|v ’F.icK/j|oiuv ti'k Kültpou. ibidem, 71 82 (= IKONOM( )U, ibidan, 97-112).
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chorepiskopos cnjoycd Ihe Privileges of a lull meniher, whenever his presencc was 

neccssary in order Io cslablish a quorum.
The substilulion of a synodal niemher by a chorepiskopos was also foreseen 

hy Ille 1979 Charter (Arl. I4):7. Aceording Io Ihe samc documenl (Art. II), 
chorepiskopoi were allowed to allend Ihe scssions of Ihe Synod. However, 

aceording Io ihe wording of the Charter:

“()n administrative mallers of ihe Church. |lhey| simply express a 
eonsullalivc opinion, wilhoul voling”.

The same held irue when u chorepiskopos functioned as a proxy. In pracliee, 
however, Ihis Article was amended. as chorepiskopoi were given Ihe right lo vole. 
cvcn on adminislralive issues. A case in poinl was Ihe deeision lo relieve 
Arehbishop Chrysoslomos I of bis dulies. Currenlly, as menlioned above. even 
litular bishops are considered full members of ihe Synod and enjoy all righls and 
Privileges stemming from Iheir olfice. As a final noie liere. I menlion lliai ihe lille 

chorepiskopos" has now heen abandoned. ilutugh ii was tradilionally mainlained 
in Ihe reeenl eanonieal voeabulary of Ihe Church ofCyprus.

Though there is a clear sialus lor lilular bishops in Ihe Charter, Ihe same 
eannoi be said regarding eparchial bishops (Karpasia. Arsinoe, and Amalhus). I'or 
•he laller liiere is obseurily wilh respeel lo iheir rights. Spccifically, during church 
Services held in churches of iheir liparehy. iheir name is eommemoraled "aller the 
name of ihe llierareh. upon wliom ihe dioeeses is dependent (Art. 13 § 3). 
Aceording lo ihe eanonieal norm, only Ihe name ol the eparchial bishop should be 

eommemoraled. Similarly.

“ihe economic auditing of churches and Ihe enlirc adminislralion ol ihe 
parishes of ihe diocosc. are lo be elfecled jointly wilh ihe churches and 
parishes ofthe eparchy, from which ii is dependent“ (Art. 13 § 3).

In addilion, eparchial bishops can be alloealed additional responsibililies 
Irom iheir immediale superior (Arl. 13 S 3). Wilh diese slipulations. ii is nol 
cniiiely clear whelher diese hicrarchs are quasi-eparchial s or lilular bishops.

V. The election ofhierarchs

The process of elecling hicrarchs was die local poinl of many discussions. 
Cspecially leading up lo and during Ihe eleclion of Arehbishop Chrysoslomos II in 
2(X)6. I his was die reason behind die more “judicious“ review of die parlicipalion 
°f laity in die eleclion of hicrarchs made during die deliberalions of ihe currenl

SKRIUOU. ‘II MiriintatiKr'i vo|iollr.ffiu tfji;‘EkkAiioIui; n'ls Kmipon, 2l(i 217.
“t)n eparchial bishops, cf. I. I*. < IIK IS UN A Kl-< 11 .AR( )l I. ()i «tirapxiwtui örtoiawoi» kuto 

T,Hls lupoii; kuvovi:^, Athens 2(104.
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Charter’. I will not go inlo great detail on lliis issue, but simply present (he 

Position and the spirit of die Drall Committee in ehoosing the specillc electoral 
system as outlined in Arlicles 19-30 of the Charter. I must first point out that all of 
the memhers of the Committee reeogni/.ed that the parlieipalion of the laity in the 
eleetion of hierurchs as a key element in the tradition of the Church of Cyprus. 
Therefore, according to the local ecclesiaslical tradition. the laity should not Itave 
been exeluded front the electoral proecss. Likewise, il would have been equally 
improper for the canons to he ignored. as they categorically disallow the 
parlieipalion of the laity in the eleetion of bishops (see canon 4 of Nieaea I. eanon 
3 of Nieaea II. and canons 12 and 13 of Laodicea'").

The Committee also seriously eonsidered the canonical appropriateness for 
the Synod to be converlcd inlo an “ordaining body" that would simply he forced Io 
confornt to the decision of the people. In eflect, according to the previous System 
(Arts. 59-63 of the 1979 Charter), the laity held a disproportionately large 
percentage in the proccss vis-ä-vis the memhers of the Synod. Moreover, this 
system did not grant the Synod the legal capacity to intervene in the event the 
eandidate elected was for whatever reason not capablc of being elevated to the 
rank of hishop. Maintaining the previous system would both have been 
uncanonical and anli-eeclesiological. Il would also greatly contradict the 
fundamental l'1 Artiele of the new Charter, which ordains that the Church of 
Cyprus “is governed on the basis of the divine and saered canons”.

In drafting its final proposal, the Committee look the following into 
consideration: I) the cxperience gained front the reeenl archiepiscopal elections; 
2) the extensive discussions and documenlcd proposals of the Drall Committee for 
the 1979 Charter, describing the various possible Systems for the eleetion of 
hierarchs, as recorded analylically in the Inlroductory Report of Archbishop 
Chrysoslomos I'1; and 3) the desire for a system that will not creale divisions 
among the people. These eonsiderations crcated the conditions leading the 
Committee to present the system foreseen in Arlicles 19-30 of the Charter. 
According to the provisions (herein, the people nominale the Ihree candidales 
constituting the triprosopon, and the Synod freely eleets one of the three. In this 
way the local practice is harmonized wilh the Law of the Church al large. Besides. 
leslimony for a similar system bas existed in the Church’s nomo-canonical 
tradition (see, for example, Novella 123 of Juslinian). The preferred system 
restores the primary role of the Saered Synod, avoids the complcxity of the 
proccss in the 1979 Charter wilh the Special and General Represenlalives and 
the lwo electoral bodies (ex officio and elected) of the electoral congress and 
gives the laity the ability to nominale directly, hy an entirely demoeratie method, 
(hat celibate cleric who has “the c|ualificalions of eligiblc episcopal candidales” 
(Art. 30). This system will be successful, if the Saered Synod remains sensitive to

Cl . itic Iniroduetory Address of Archbishop Chrysostom II of Cyprus. KutuoruriKÖi; Xdpti|C Tfjs 
ÄyiMTÜiriS'Eio&notasTfjg Kimpoii, op. eil., p. 6 X.

®cr. RHAI,l,ti.S l’OTI .RS. II, 122 and RHAI.I.HS POTI.RS, III. 183, respectively.
:i Cf. the following: l imp/i|tiK'i'i EKOcrTp A. M. toO ApxianoKöirou Kwcpou XI’YXOITOMOY 

oxö vi:o Kutuotutikö Xiipip njs liksÄiiai«; tfjc Ktmpim, in: AnrxrtoXoc Bapvüßug40 (1979) 382-385.
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ilie will ol’ ilie laily, especially when a candidale accumulales die absolulc 
majori ly of voies.

VI. Sumnuiry

The present paper presenls some ol die fundamental canonical issues llial die 
eurreni Charler of die Churcli of Cyprus (2010) covcrs in aecordance wilh die 
canonical Iradilion ol the Orthodox Church. In parlicular, the lopic ol 
ecclesiasiieal “cilizenship" is addressed. inasniucli as die new ('harter reincdics 
Ilie clause of die previous Charler (1070) llial included all Cypriols living abroad 
i" defining who constilule members of the Church of Cyprus. Willi die above 
elhnophylelic Statute, die l'undamenlal ecclesiological principal of lerritoriality 
was negaied. The second maller discusscd pertains lo Ihe allowance inade for 
eonvicied hierarchs lo appeal llieir case heforc die Synod of die Hcumenical 
Patriarchale, a proccdurc inlroduced for die firsi time in a Charter of die Church of 
Cyprus. l-'urthcrniore, provisions of die Charter are examined llial address issues 
°f Constitution and convocalion of die Sacred Synod as well as die crucial process 
"f clecling hierarchs. Regarding ihc lallcr, die Charter inlroduccs new convenlions 
llial liniii and rearrange die mode of parlicipalion of laily in die process, arguahly 
rendering ii niore in linc willi elenicnlary canonical preccpts.
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TI1K CURRENT I.AW OETIIH RUSSIAN ORTHODOX CHURCH 

Andrei I’ s a r e v. Jordanvillc, New York - Quecn’s Univcrsity, Bel last

In this paper I will review Ihe aulhorilative sources, bi-laws and inslilulions, 
which are currently guiding ihe lil'e of Ihe Russian Church.

/. Sources

1. Old Testament

The Holy Scriptures are at Ihe hearl of ihe Russian eeelesiaslical law. 
Besides Deealogue1 2 * 4 *. a very few elemenis of Mosaie law are used, in addilion lo 
ihe Deealogue (Exodus 19:10-25), as for inslance eerlain passages related lo ritual 
uneleanness (Leviticus 15:3)". Church courls lakc into accounl a requirement of 
having lwo or three witnesses in order for an accusation lo be reviewed*. Traces of 

some moral maxims can be found as for inslance followed regarding punishments, 
“aflliclion shall not rise up Ihe second limc”(Nahum 1:9)'.

2. New Testament

All the words of ihe Savior. all ihe words of ihe Apostles are Ihe foundation 
for all church laws. Such words supcrcced canons in Iheir authority. Thcy could be 
laken inslance by inslance oul of ihe Holy Scriptum, employed as canons and sei 
aparl in ihe same lashion as canons are arranged in canonical eollcctions.

3. Byzanlinc law

The so-called Noinokanon of l’alriarch Rhodos conlains canonical material 
approved by Council of Trullo (691). In ils second canon (bis council listed Ihe 
lollowing canons as mandalory for Ihe whole Orihodox Church: The Canons of 
ihe Apostles; Ihe Canons of ihe Ecumcnical Councils ; ihe Canons of significant 
l.ocal Councils'1; Major Canons of ihe Holy b'alhcrs7. In 883 under Sl. l’alriarch

1 Bxodus 20:2-27
2 Canon 2 of Sl. Dionisios of Alcxandrci: engl, transl. in Nicene and I’ost-Nieene Faihcrs 

| NPNh'l, 2'"1 Serics vol. 14. Grand Kapids Ml ll)7l), 600.
’ Dcuicronomy I*): 15; Tim. 1,5:19. Cf. Aposlolic Canon 75: NI’NH 14.599.
4 Aposiolic Canon 25: NI’NI- 14, 595.
'Nicea (325), C’onslanlinople (381), lipliesus (431), Chaleedon (451).
u Ancyra (314), Neo Caesarea (e. 314), Gangra (c. 340), Antioch (c. 330). Laodieea (belween 

342 and .381), Sardiea (343). Carthagc (419), Conslanlinople (394).
7 Sc. Cyprian of Carthagc (d. 258). St. Dionysius of Alexandria (d. 265), Sl. Gregory of 

Neoeaesarca (d. 270), St. Peter of Alexandria (d. 311), St. Alhanasios of Alexandria (d. 373), Sl. Hasil 
of Caesarea (d. 379). Sl. Gregory of Na/.ianzen (d. 390). Sl. Gregory of Nyssa (d. 394), Sl. 
Ainphilochios of Ikonion Cd. aller 394), Timoihy of Alexandria (d. 385). Theophilos of Alexandria (d.



Photios, diese canons wcrc cxpanded wilh the edicls ol Ihc Scvenlh Hcumcnical 
Council (787). and also of ihc 861 and 879 Synods ol Constanlinoplc, and along 
wilh ihc Hpisllc of St. Tarasios (d. 806 )'\ These canons became pari of 
Nomokanon of 14 Ti lies and lliey laler came Io hc. by general consensus, accepled 
as ihc coro canonical corpus of ihc Orthodox Church .

According lo ihc lirsi canon ol ihc Council ol Chalcedon (451), it is 
imperative Ihal Ihc entire Orthodox Church obey all previously forniulalcd 
canons111. I 'idclily Io ihc canons was oncc more conl'irmcd by Ihc lirsi canon of ihc 
Council of Nicea II (787)". Al Ihc limc of bis consecration, a bishop solcinnly 
dcclarcs bis allcgiance lo ihc holy canons (Souneil of Nicca II. Canon 2 ~). The 
canons do nol ac( by Iheinselves. bul ihcy serve ihc bishops ol ihc Kassian 
Orthodox Church as authorilulive guidelincs in adjudicaling specific cases.

4. Old Russian and synodal period

In ihc ninlh cenlury Sl. Mclhodios of Maccdonia Iranslalcd Ihc SynitftoRe in 
50 Tilles of John Scholaslikos and sonic lexts from ihc ICcloga of Constantine V1 . 

from Cireek inlo Slavonic. In Ihc Slavic lands Ihis colleclion was known as 
Korim lwia. The best examplc of Ihis colleclion is Efremovskaiu Kormchaia (12 c.). 
Marions lexls, induding Kassian oncs, wcrc added. In 1272 ihc Council ol 
Vladimir approved Konnchaia Idr usc in ihc Kassian Church . Il was copied 
many limes. and Ihc lirsi prinled edilion was rcpublishcd live limes before 1839.

In 1721 Ihc Patriarchate was abolished and a new form of ihc governencc 
was inlroduccd in Ihc Kassian Church. The Mösl lloly Governing Synod was a 
slaic agency accounlahlc to ihc emperor who, as in l'.uropcan Protestant slalcs, 
^camc a head of Ihc church15. Sonic canons from ihis period lastet! unlil 1917 arc 
s|ill ased. Hör inslancc regarding marriagc: the dccision ol 1810 docs nol 
fecogni/.c any spiritual rclalions belwecn male and lemalc Sponsors ol a ehild .

4|2), Sl. Cyrill ol' Alexandria (d. 444) and (iennadios of Conslanlinople (d. 471). CT. Ci. 
NHDIJncjatt M. I I.A IlIHKSTONIi (ed.). The Council in Trullo revisiied (Kanonika <0. Rome 
'"S. 64-69. All groups of canons nienlioned here arc siudied in W. IIAKI MANN K.
•’KNNlNCiTON (ed.). Hie Hislorv ol Ryzantine and taslem Canon law lo 1500. Washington. DC 
2012.

KJ. A. MCCIUC’KIN, The Ascenl of Christian l.aw, Yonkcrs. NY 2012,260.
'' Ihideni. 261.

NI’NF I4.26S.
" NPNI- 14.555.
'•’NI’NH 14.556.
" /akon Siulnyi IJudiam ( The Penal Code lor laiymcn). Cf. I. ZUZliK, Konneaja Kniga 

fOricnluliu Chrisiiana Analecla 168). Rome 1964. 18:20.
" Ihideni. 55.
' M. SZI-ITHI.. Church and Stale in Imperial Russin, in: R. I. N1CHOI S TH. STAVROU 

ll'd.). Russian Onhodoxy under the Old Regime. Minncapolis 1978. 131.
A. SMIRKNSKY, Matrimonial legislalion in imperial Russia. 1700 1918 (M.TIi. thesis. St. 

vktdiniir\ Ortluxlox Thcological Sentinary). Yonkers, NY 1995. 5. Cf. Trullo, Canon 54.
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Accortling io thc sanic dccrcc of 1810 marriages helwccn relative are banned up to 
and ineluding the llflh-degree ofconsanguinily17.

ln 1839 a Committee under the supervision of St. Filarel Dro/.dov published 
Kniga Pravil, which is the main eanonieal eolleetion of the Russian Church1*. 

Unlike the Kormchaia. the Kniga Pravil contains only eanons taken l'rom 
Nomokanon in 14 lillex, though no imperial ediets are ineluded. The Kniga Pravil 
refleets the inllucncc of the Pedalion of St. Nikodemus the Hagiorite1 Although 

the Kormchaia bas never beeil formal ly abolished, in fact it was replaced by the 
Kniga Pravil.

5. All-Russian Local Council of 1917-1918

On March 2, 1917, Hmperor Nicholas 11 abdicated the throne. T he Provisional 
Government faeilitatcd the eonvoeation of an All-Russian Local Council in 
August 1917. This was a very productive and inspiring event, sincc no councils 
had taken place during the Synodal period (1721-1917)’". This council sei a goal 

to harmonize Tradition with the emergent reality of the Separation of ehureh and 
state21. The council eould not lunction normally under eireumstanees of Civil 

War. It finished its work on September 20 of 1918“. Only now, aller the eollapse 
of the communisi regime, the Russian Church has returned to the analysis of the 
ehureh matters reviewed by the council of 1917-1918 '.

The main decision of the council was the restoration of the Patriarchale, 
liesides the bishops, the council consisted of representatives front the elergy, 
nionaslies, parishes and dioeeses’1. The council cstablished three high ehureh

17 V, TSYPIN, Tscrkovnoc pravo. Moscow 2009, 681.
ls/U/,i:K, Kormciija. 268-269.

Ibidem, 269.
During llic Synodal period, a kind of collegiality was maintained hy the rotalion of the 

cliocesan bishops who parlieipatetl in ihc sessions ol’ Ihe Synod. hui mosl of the laws were adopted al 
thedireetion ol lhe imperial aulhorily.

31 I. PAPKOVA, The Kreczing of llislorical Memory? The l'ost Soviel Russian Orthodox 
Church and the Council of 1917. in: M. I). STIiiNBKRG C. WANNliR (ed.), Religion. Morality, and 
Community in Post-Soviel Soeieties, Washington IX’ 201)8, 59.

" I). POSPIKI.OVSKY. The Orthodox Church in the I listoryof Russin, Yonkers. NY 1998, 206.
r‘ Sec in doeumenls adopted hy Imcr-Conciliar Asscmbly of the Russian Oilhodox Church of the 

Russian Orthtxlox Church. MoKCofiopitoe iipneyicmiic PyecKoii I Ipanoc.ianuoii I IgpKmt: www.msohor.ru 
|7. 2. 20141.

The council had the lollowing eommitlees: I) lilurgieal, 2) the supretne of church Organization. 
2) the diocesan adminislralion, 4) of the ecclcsiastical courl, 5) iinprovemenl of the parish, 6) thc legal 
Status of the Church. 7) worship, cvangelism and church an. 8) church discipline, 9) dornestic and 
foreign tnissions. 10) cdinovcrcheslva and Old Believers. I I) tnonaslcries. 12) Theological Academy, 
13) rcligious schools. 14) parochial schools. 15) (caching the law of (iod in sccttlar schools, 16) church 
properly and the cconomy; 17) the legal and financial Status of Ihc elergy. 18) rclations with Ihc 
Georgian Church, 19) Publishing. 20) personnel of Ihe Council. Deiania Sviashchennogo sobora 
Pravolslavnoi Rossiskoi Tserkvi 1.2., Moscow 1918, 143.

74 POSPIK! OVSKY. I he Orthodox Church in the Hislory of Russin. 203.

http://www.msohor.ru


181

auihorilics to opcralc in thc pcriod bciwccn councils: ihe Patriarch. Holy Synod. 
and thc Suprcmc Church Council '.

The decisions of thc council impacicd existinp slruclurcs of thc Kussian 
Church on ihe Icvcls of mclropolilan districts, diocesan and parish councils, 
dioccsan courls. The council adopted a lisl of reasons justifying Ihe granling of 
ccclesiaslical divorceJI'.

h. Pan-diaspora Councils

The Kussian Orthodox Church Outside ol Kussia as a sclf-govcrning pari of 
Ihe Kussian Church. also in somc casc eniploys a Pan-diaspora Council composed 
(>l reprcscnlatives of thc monks and bishops, clcrgy and laity. alter thc manner ol 
ihe composition of thc council of I‘)I7-IX . l-’or inslancc such a pan-diaspora 
council in 2<X)6 reviewed thc proposal of ihe restoralion of ccclesiaslical 
conimunion bciwccn thc church in Kussia and thc diaspora.

7- Statutes

Statutes of ihe Kussian Orthodox Church have hecn adopted al thc l.ocal 
Council of 1945. thc Bishop Council of 1961 and Ihe l.ocal Council of I98X \ 
The latler Statute survived until thc Bishop Council ol 2(X)(). from here on I will 
he citing extensively l'rom thc Keviscd Statutes adopted al thc 2013 Bishops 
Council-' (Tliis ix thc latest Version of thc Statute llial incorporates versions of 
2000 and 2009).

//. Inslitulions

*■ Local Council

The idca of such a council was inlroduccd by 1917-18 council. I he council. 
cotnposed of bishops. clcrgy members, monastics and laity, addresses issucs 
Sl|rrounding ihe eleclion and retireinent of thc Patriarch ol Moscow, and provides 
autoccphaly and autonomy Io thc parls ol thc Kussian Church. I hc word "local in 
’his eontexi is opposed to “universal", as in thc “Universal Orthodox Church . 
Thus "local” means “belonging to thc Kussian Church as such .

The Local Council of thc Kussian Orthodox Church is summnned by thc 
^'shops' Council of Ihe Kussian Orthodox Church'". The latler can also sei Ihe * 1

I’OSI’IKI.OVSKY, The Orthodox Church io thc llistory ol Russin. 205.
1 li. V. BKI.IAKOVA, Tserkovnyi suil i prohlcmy (serkovnoi /Itixni. Moscow 2004, (>()(> MIX. 

Regulalions of thc Kussian Orthodox Church Outside of Russin: Cotnpciidiutn of Regulalions. 
' lalulcs and Iniws of thc Kussian (Irthodox Church Outside of Russin. New York 2006. 11.12. 47. 

Addcnda were made in 10‘X).
Ilercafter eiled as "Keviscd Statute of 201.V. Dslav Russkoi l’ravosktvanoi Tserkvi. Kusskaia 

ravoslavnaia Tserkov’: Olilsial'nyi Silit: www.pairiarchiti.rii/dh/docuinenl/l.t.il 14 |2I. X. 2013|.
0.2. •Tomcslnyi Sohor". Uslav Russkoi l’ravoslavnoi Tserkvi 2013,

http://www.pairiarchiti.rii/dh/docuinenl/l.t.il


IK2

agcndu of thc Local Council, for examplc lo dcvelop and express ihe position of 
Ihe Russian Orthodox Church on vital issues such as (he relalionship hetween Ihe 
Church and Ihe state or society.

2. Bishop Council

If Ihe Local Council is the highest aulhörily in malters of election of 
Patriarch, the Bishop Council, according io the Revised Statute of 2013, is the 
highest authorily

"in doclrinal. canonical. liturgical, pastoral, administrative and other malters 
related to both internal and external Church lil'e. in the maintenance of 
fralcrnal relations with other Orthodox C'hurehes. in determining the nature 
of ihe relalionship with non-Orthodox denominalions and non-Chrislian 
religious communities, as well as with States and with secular society" 11.

The Bishop Council is the supreme supervisory authorily of the ROC. On it 
depends whelher the Local Council shall assemble or not. The only exceptions to 
Iltis rule is the cpieslion of the election and dismissal of Ihe Patriarch, and the 
Provision of various forttis of independence to the parts of the Russian Church. 
These issues are dccidcd by the Local Council. All the following aspects of church 
lil’e are conlrolled by the Bishop Council:

“a) Ihe preservation of the pnrity and integrity of Ihe Orthodox Haiti) and the 
norms of Christian morality. and the interprefation of the doctrine on the 
basis of Scriplure and Sacred Tradition, while maintaining doclrinal and 
canonical unily with the fullness of the Universal Orlhodoxy;
b) maintainence of Ihe dogmatic and canonical nnity of the Russian 
Orthodox Church;
c) the adoption of the Statute the Russian Orthodox Church and the 
introduction of amendments and additions;
d) resolution of fundamental theological, canonical, liturgical and pastoral 
issues related both to internal and external activities of Ihe Church;
e) the canonization of sainls;
0 ihe competcnt interpretation of the holy canons and other church 
regulalions;
g) thc expression of pastoral concern for the problems of Ihe present;
h) determinalion of the nature of the relalionship with state institutions;
i) Submission to the Local Council proposals for Ihe creation, reorganization 
and abolition of aulonomous and self-govcrning Churchcs;
j) Approval of Ihe Holy Synod on the establishmcnt. reorganization and 
abolition of exarchates. the melropolilan districts, metropolitanales and

" III.I. "Arkhlcrciskii Sobor", Uslav Russkoi l’ravoslavnoi Tserkvi 2013: www.patriarchia.mAlb/ 
tcxl/l33124.html 121.8. 2013).

http://www.patriarchia.mAlb/
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dioceses, ihe dcl'inilion of their boundarics and namcs, as well as die 
approval of ihe Synods of self-governing Churehes on Ihe establishmenl. 
reorganizalion and abolilion of melropolitan sees and dioceses;
k) Approval of Ihe Holy Synod on ihe eslablishmenl. reorganizalion and 
abolilion of synodal inslilulions and other bodies of church governmcnl;
l) in anlicipalion of ihe Local Council - propose regulalions regarding Ihe 
meeling programs, agendas and eomposilion of Ihe Local Council;
ni) lo monilor Ihe implcmcnlalion of Ihe deeisions of ihe Local and Bishop 
Council;
n) diseussiou of ihe aclivily of Ihe Iloly Synod. Ihe Supremc Church Council 
and Synod agencies;
o) approval. cancellaiion and changes lo Ihe legislative acls of ihe Holy 
Synod;
p) Ihe eslablishmenl of procedures for all ecclesiaslieal couris:
q) review of reporls on financial mallers of ihe I loly Synod. and ihe approval 
of Ihe prineiplcs of planning of die upconiing church-wide revenues and 
expenses;
r) approval of new church-wide awards"

The Bishop Council is Ihe highes! eourl for all bishops of die ROC. All 
bishops are obliged lo lake pari in il. Deeisions are laken by open or seerei ballol.

Patriarch

According lo die Kcvised Slaluie adopled by die Bishop Council in 2013 His 
Uoliness Palriarch is eleeled by Ihe Local Council, bul he is accounlablc boili lo 
die Local and Bishop Council1'. The l’alriarch is rcsponsiblc for implementing die 
deeisions of die Local Councils and die Synods of Bishops, and lo communicale 
w'di niembers of olher local churehes on behalf of die ROC. The Palriarch may 
suspend ihe deeisions of Holy Synod.

4- The Holy Synod

According lo die 2013 Revised Stalule of die Russian Orthodox Church, die 
%nod of Bishops of die Russian Orthodox Church are lo dirccl church lil'e during 
die period belwecn eouneils. I he Synod consisls of nine regulär niembers and live 

"oii-permaneni niembers. Pernianenl niembers of die Synod are (he Metropolitans 
°l Kiev and All Ukraine, Si Petersburg and Ladoga. Krulilsy and Kolomna, Minsk 
ai,d Slul.sk. Patriarchal Lxareli of All Belarus, Chisinau and All Moldova. Aslana 
ilnd Kazakhslan, die heail of die Melropolilan Dislrict of Ihe Republic of

IH 5. ’Arkhierciskii Sohor". Uslav Kusskui l’ravoslavnoi Tserkvi 2013: www.pairiarchia.ru/ 
■Ih/lcxi/13312‘l.luinl |2I.8. 20131.

.IV.2. "Palriarkh", Uslav Russkoi l’ravoslavnoi Tserkvi 2013: www.palriarehia.ru/ilh/lexl/ 
■ 53121 .hlml |2I.8. 2013].

http://www.pairiarchia.ru/
http://www.palriarehia.ru/ilh/lexl/
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Kazakhslan. Tashkcnt and Usbekistan, ihe heaü ol'the Central Asian Metropolitan 
District, ex officio-Chairman ol'the Department for Hxternal Church Rclations and 
Ihe Chancellor of Ihe Moseow Patriarchate11.

All dioeexes are divided into groups and inembers are inviled to attend ihe 
sessions as temporary memhers in order of scniority. Two sessions are held each 
year, one in summer and one in winter. Cases are rcsolvcd by a general vote. The 
jurisdiclional duties of ihe Holy Synod are

"a) lo care for ihe sound preservalion and interpretation of the Orthodox failh 
and the norms of Christian moralily and piety;
h) to serve the internal unity of the Kussian Orthodox Church; 
e) to maintain unity with Ihe other Orthodox Churehes;
d) Ihe organizalion of internal and external aetivities of (he Church and the 
solulion ol'the mallers of church-wide signifieanee;
e) to interpret the canonical deeisions and the resolution of dilTicultics 
associated with Iheir use;
e) the regulalion of lilurgieal malters;
0 the issue of disciplinary regulations relating to the clergy, religious and 
church workers;
g) to evaluate Ihe inost important evenls in the Held of inlcrfaith, and inler- 
religious rclations;
h) to maintain inlci religious rclations. holli on the canonical territory of the 
Moseow Patriarchate and beyond;
i) lo coordinate the aetions of Ihe enlire Kussian Orthodox Church in its 
efforts to achieve peace and justice;
j) the cxpression of pasloral coneern for social problcms;
k) to address special epislles to all the faithful of the kussian Orthodox 
Church;
l) to maintain proper rclations betwcen Ihe church and the state in accordancc 
with Ihe Charter and applicable law;
m) the approval of the Statutes for the autonomous Churehes and the 
metropol i tan distriets;
n) lo adopt Ihe civil Statutes of the Kussian Orthodox Church and its 
canonical unils, as well as making amcndments and additions;
o) lo review ol'lltc Journals of Synods' Hxarchales, the Metropolitan District;
p) issues related to the establishment or dissolution of the unils accounlable 
lo the lloly Synod of the Kussian Orthodox Church subjecl lo approval by 
the Bishop Council;
q) lo eslablish procedures for the possession, use and disposal of Ihe 
buildings and property ol'the Kussian Orthodox Church;
r) to approve ihe deeisions of the General Heelesiastical Court in Ihe cases 
stipulated by the Regulations of the eeelesiastieal courts”15.

V. t. “Sviashchcnnyi Siiuxl", Ustav Russkoi Pravoslavnoi Tserkvi 2013: www.patriarchia.ru/ 
(lh/lcxt/133126.html |2I.X. 201.3].

http://www.patriarchia.ru/
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The Synod appuinis bishops. leaders of spiritual schools, abhols. inspects the 
aclivilics of bishops, approves the budgel of the ROC. The Synod ean creale 

prcparalory Commissions and prepare for the Bishop Council eases relating lo

"a) the deeision of the important Iheologica) issues relating lo internal and 
exlernal activities of the Church;
b) the preservalion of the lexl of the llolv Scriplures, ils translation and 
publieation;
c) the preservalion of the lexts of the liturgieal books, ils eorrcetion. ediling 
and Publishing;
d) the canoni/alion of saints;
e) the publieation of eolleetions of the holy canons. textbooks and teaehing 
aids for religious schools. theological literature. periodieals and other offlcial 
editions of the rci|uircd books;
0 the improvemenl of theological, spiritual and moral Iraining ol'elergy and 
the activities of religious schools;
g) mission, eateehesis and religious eduealion;
h) the state of spiritual enlighlenment;
i) the monasteries and monks;
j) works of merey and charity;
k) the proper state of chureli archilecture, ieon painting, singing and applied 
arts;
l) chureli monumcnls and antiquities in the jurisdiction of the Russian 

Orthodox Church;
m) the production of church vcssels, candles, vestments and all (hat is needed 
lo mainlain the liturgieal tradilion, beauly und goocl in the temples;
n) the pensions forclergy and church workers;
o) the solulion of economic problcms’”'’.

lhe Synod of Bishops makes sure llial "the aclions of all Organs of 
ccclesiastical authority in lhe dioceses. deaneries and parishes meel regulations of 
•l'c law"’7. The Synod of Bishops has the right lo disposc of the property of the 

• l he Patriarch of the Russian Orthodox Church is the manager of the funds 
01 the Synod.

V-2.S. "Sviashchcnnyi Sinod". Ustav Russkoi Priivoslavnoi Tscrkvi 2013: www.palriarchia.ru/ 
ol>/texl/133126.html 112. 8. 20I3|.

’ ’V.28. "Sviashchcnnyi Sinod". Uslav Russkoi l’ravoslavnoi Tscrkvi 2013: www.patriarchia.ru/ 
“wlcxi/l33126.html |21.8. 2013|.

V.3l.c. "Sviashchcnnyi Sinod". llslav Russkoi l’ravoslavnoi Tscrkvi 2013: www.pairiarchia. 
ru/dlVicxi/l33l26.html |21.8. 20I3|.

http://www.palriarchia.ru/
http://www.patriarchia.ru/
http://www.pairiarchia
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5. The Suprcmc Church Council

The third All-Russiiin aulhorily eslablished hy (he Local Council of 1917-18 
is ihc .Suprcmc Church Council. The Suprcmc Church Council pcrldrms an 
advisory role for (he Synod of Bishops. Ofllcially il is (he lowcsl of (he execulive 
auihoritics, following (he Bishop Council and Synod. His Holincss the Patriarch is 
(he Chairman. The Suprcmc Church Council consists of (hc chairmen of (he 
following divisions of Ihc I loly Synod:

“a) Ihc Adminisiralive Department, acling as pari of ihc Moscow Patriarchale
on (he Rights of ihc Synodal inslilutions;
h| ihc Department for Hxicrnal Church Rclalions;
c) ihc Publications Board;
d) the Hducation Committee;
e) Financial and economic management;
f) Division of monasterics and inonastic lil'e;
g) The Department of Religious Hducation and catechesis;
h) The Department for Church Charily and Social Service;
i) The Department for Mission;
j) The Department for Rclalions will) (hc Armcd Forccs and law cnlbrccmenl
agcncics;
k) The Department of Youlh AITairs;
l) Department for Church and Society;
m) Information Division;
n) Department of the prison Service;
o) The Committee for Cooperation will) (he Cossacks;
p) (he Patriarchal Council forCullure .

The Suprcmc Church Council is a major decision-making hody of the 
Russian Church. For inslancc. ihc Suprcmc Church Council and not (he Synod 
made a comment on behalf of the Russian Church regarding the “Pussy Riot” 
incidenf'9. The journals of (he meetings of Supreme Church Council are nol 

available (o (he public. According io Information provided Io me by an 
anonymous experl from (he Moscow Patriarchale, the members of (he council 
have access only lo (he Information relevant lo their particular assignment.

,s VIII.6. “Vyshii Tserkovnyi Sovel", Uslav Russkoi Pravoslavnoi Tscrkvi 2013: www. 
palriarchia.ru/db/lexl/2777567.lilnil |2I. 8. 2013].

" Russian Orlhodox Church Asks for Mercy for I’ussy Riot, in: Ria Novostic: hllp://en.rian.ru/ 
russiti/20120817/17S283026.html 118. X. 2013].



6. Intcr-Conciliar Assembly «f Ihe Russian Orlhodox C’hurch

This is anoihcr imercsling cslablishmenl inspircd by ihc all-Russian local 
council of 1917-IX. Ii may includc bishops, clcrgy. monks and lay pcoplc. 
Currenlly this body effcciively uscs Ihc internet to gal her npininns on various 
docurncnis. bor example ihc Regulalion of Ihe Monasleries and Monastics evoked 
over l(HX) online communis'1". The Inler-Conciliar Assembly of Ihe Russian 
Orthodox C'hurch consisis ol Ihe following commiltees": Theological Committee: 

(>n C'hurch Administration and on How U» Apply ihc principlc of C'ollcgialily 
(conciliarity) in Church Life: On C'hurch Law; On Issucs of Liturgical l.ilc and 
Church Art: On Issucs of l’arish Life and Praclical l’arish Issucs; On C'hurch 
Mission; On Hcclesiastical Schools and Rcligious Hducalion: On Social Aclivily 

and Charity; On Coordination among C'hurch. State and Society: On llow Io 
Ovcrcomc C'hurch Schisms: On Relation with non-Orthodox Christians and Olhcr 
Rcligions; On C’hurch Aclivily regarding Mass Media* .

All diese commitlccs drall docurncnis for discussion ul Bishop Councils. The 
commiltees includc bolh male and female rcprcscnlativcs of ihc Russian C'hurch. 
So lar ihc expericnce wilh Ihc docurncnis bas heen mixed. The already menlioned 
discussion on ihc monasleries and monaslics and on ihe liturgical language 
Produccd lwo opposing trends thal were difficult to harmoni/e". As a rcsull Ihc 

drufts of thosc lwo docurncnis were sent back by ihc bishops for further
clarificationM.

7- C’hurch Court

The Rcviscd Statute of 2013 contains a scclion on ecclcsiastical couris '. The 

court in Ihc Russian Orlhodox Church is dividcd into ihree slagcs:

“a) Dioccsan Court, which is Ihc court of first instancc for Ihr clergy oj ihr 
diorese (emphasis minc A.P.) The Dioccsan Bishop appoinls ihc chairman. 
deputy chairman and secretary of Ihc court. Dioccsan Assembly elecls al 
Icasl lwo memhers of Ihc couri. All members of Ihc Court shall bc cleclcd for 
Ihree years. The dioccsan bishop must approve all dccisions ol Ihc couri.

1X7

* l’mckl l’olo/hcnic o niomiMyriakh I immasheslviiiuschchikh: HoBoslov.ru: www.hogoslov.ru/ 
*cxi/2«MIOK.hliul | IK. 8.20131.

11 CI . Iiltp://nisobor.ru/doe.php'.’id=53 118, 8, 201.31.
'' "Sosluv koinissii Mc/hsobomogo prisulslviia": Rosskaia l'ravoslavnaia Tserkov': (lliisial'nyi 

^aii Moskovskogo l'airiarkhala: www.palriarchia.nl/ilhAcxl/l6IS480.hlml I 8. 2013|.
41 The «locunieni was lillcd "On ihe Church Slavonic language in ihc l.ilc ol Ihc Kassian 

Church" and ihc discussion was going around Ihis language inslead ol diseussing possihilily Io use 
'"her languages ihan ihe “sacre»l" oncs.

44 "l’rc/.iduin Me/hsoboniogo prisulslvia vemul v prolil’nuiu koinissiiu prockl dokucmncla <> 
monasiyriakh"1. in: Tscrkovnyi vcsinik: hilp://e-vcsinik.ni/news/piueki .o_monasiyryah vemuli
"».donihoiku |2I. 8. 20131.

45 IX. '-fserkovnyi Sud", llslav Kusskoi l’ravoslvanoi Tserkvi 2013: www.palriarchia.ru/ 
db/lcxi/l33|3().hiin| |22.8.20I3|.

http://www.hogoslov.ru/
http://www.palriarchia.nl/ilhAcxl/l6IS480.hlml
http://www.palriarchia.ru/
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h) The General Hcclesiastical Couri is ihe couri of ihe second inslance. Il 
considers ihe eascs of bishops and leaders of Synodal inslitulions. Il Controls 
Ihe arbilrariness of Ihe diocesan trials. T’his General Hcelcsiaslieal Couri is 
pari of Ihe adminislralion of Moscow Patriarchate and not and an 
independent body.
e) The third and final authority is Ihe Court of the Bishop Council. The 
Patriarch is exclusively accountablc lo this court”.

III. Current structures

1. Aulonomous Churehes

The Japanese and the Chinese Orthodox Churehes arc autonomous. The 
IJkrainian Orthodox Church is a self-governing chureh with a large degree of 
aulonomy. According to the Statute of the HOC

"the eouneil of the autonomous church adopts the Statute regulating Ihe
management of Ihe Church on the basis and within the limils provided by the
Patriarchal lomos. The projeet of Ihe stalule of the aulonomous church is
subject of the writlen approval by Ihe Patriarch of Moscow and All
[> o'K)
Kiissia

2. Self-governing Churchsand Kxarchates

These have their own internal Statutes and enjoy greater independence than 
melropolitan districls. These include under the Statute of the Kussian Orthodox 
Church1': The Lalvian Orthodox Church; the Orthodox Church of Moldova; the 

iislonian Orthodox Church and Ihe Kussian Orthodox Church Outside of Kussia as 
Seil-Governing Churehes.

All of diese churehes have their own internal laws governing their lives in 
addilion lo the present Statute of the Kussian Orthodox Chureh. The Belarusian 
Orthodox Church is an exarchate and has its own charter. The Statute States that 
exarchates arc created on a “national-regional basis". This raiscs a question 
obeying a canonical principle of diocesean organi/.ation based on geographica! 
principle'\

1,1 X. "Avtononmyc Tserkvi”. Uslav kusskoi l’ravoslvanoi Tscrkvi 2013: www.palriarchia.ru/ 
(Ih/tcxi/l405097.hnnl |22. 8. 20I3|.

41 XI "Samoupravliaeinyc tscrkvi”, Uslav Kusskoi l’ravoslvanoi Tscrkvi 2013: 
www.palriarchia.ru/db/tcxl/l33l32.htnil 122. 8. 2013]; “Rkzarkhaty": www.palriarchia.ru/dlVtext/ 
I33136.html |22. 8. 2013|.

'"CC. exegesis on Apoxtolic Canon 34 by TSYI’IN, Tscrkovnoe l’ravo, 376-377.

http://www.palriarchia.ru/
http://www.palriarchia.ru/db/tcxl/l33l32.htnil
http://www.palriarchia.ru/dlVtext/


3- Metropolitan Districts

This is anolher form of indcpcndcncc proposed hy the Council 1917-1X. 
According tu the Revised Statute of2()l3, a group of dioccscs togclher Ibrins a 
Metropolitan dislrict'19 will) ils synod. and the Statute. These includc the 
Metropolitan Dislrict of the Kepuhlic of Kazakhstan, the Central Asian 
Metropolitan Dislrict. Apparently a metropolitan dislrict is a Step on the way Io a 

self-govcming chureh. (In lacl I do not see any diffcrencesbetween self-governing 
churches and Metropolitan Districts.)

4- Metropolitanates

According io the Revised Statute of 2013ÄU two and more dioeeses of the 
XOC can be eombined into a metropolilanaie. They hold a Bishop Conference no 
*css than twiee an year. Melropolitanates don'l have their own exclusive 
lugislalion.

Diocese

The Diocesan Bishop:

“|...| c) is responsible Ibr the implemenlation of the provisions of this 
Statute. |...|0 approves civil by laws of parishes. monasteries and other 
insiilulions in his diocese, |...|

j) presenls the candidates Ibr the position of parish reetors, |...|

m) approves the memhers of parish couneils"Sl

He also “has the right to lemporarily exeommunieale a lay person and he 
regulales mallers of divorce"’’3.

6- Vicariates

Vicar bishops are subjeel lo the diocesan bishop whose aulhority is defined 
hy Hie ruling bishop. A suffragan bishop has aulhority to suninion the Conference 

(’l the diocese, whose decision is subject lo the approval of the diocesan bishop".

" XIII. "Metropol ich'ii okrug". IJslav Russkoi l’ravoslavuoi Tscrkvi 2013: www.palriarchia 
roAth/iexl/14051OS.hirnl |22. K. 20I3|.

XIV. "Mitropoliia". Uslav Kusskoi Pravoslvanoi l'serkvi 2013: www.patriarehia.ru/ilh/lcxi/ 
2777626.hlinl |22. X. 20I3|.

XV. I.ix. "Kparkhii", Uslav Ruvskui IVavoslavnoi Tscrkvi 2013: www.palriarchia.mAlh/lexl/ 
‘ •bSO.hlinl |22.8.20131.

. XV. 1.19. "Kparkhii", L.'siav Russkoi Pravoslavnoi Tscrkvi 2013: www.patriarchia.ru/dh/lexl/ 
■’3139,1,111,1122. X. 2013|.

http://www.palriarchia
http://www.patriarehia.ru/ilh/lcxi/
http://www.palriarchia.mAlh/lexl/
http://www.patriarchia.ru/dh/lexl/


7. Dioccsan Asscmbly

The Dioccsan assebly is ihe governing body of the diocese, which 

“a) elcels delegalcs io Ihe l-ocal Council;
h) elcels ihe members ol'lhc Dioccsan Council and Ihe Dioccsan Court;
c) cslablishcs Ihe necessary dioccsan institutions and cares for Ihcir financial 
security;
d) dcvclops dioccsan rulcs and regulations in accordancc wilh Ihe conciliar 
dccrces and decisions of ihe Holy Synod;
e) supervises Ihe course of dioccsan lile;
0 hears reporls on (hc slalc of Ihe diocese, on ihe work of Ihe dioccsan 
institutions, (hc lile of Ihe monasleries and olher canonical unils belonging lo 
ihe diocese, and rnake decisions on lhem”>l.

The dioccsan council is elecled by dioccsan assemblies and is iherefore 
accounlable Io die Dioccsan Asscmbly. Like die lloly Synod in Ihe period 
between Ihe councils. ihe Dioccsan Council ovcrsccs ihe implementalion of ihe 
decisions of ihe dioccsan assemblies and delermines ihe boundarics of Ihe 
deanerics. In addilion lo the Dioccsan Council under ihe direci leadership of the 
dioccsan hishop is a dioccsan adminisiration.

1 he Moscow Patriarchale has an Analylieal and Controlling Unil (hat has Ihe 
task of ensuring the implementalion of the Statute of the Russian Orthodox 
Church and other guiding documents in the dioceses of the Russian Orthodox 
Church”.

H. Deanery

The Dean is Ihe "eyes of a bishop" in rclation to various aspects of a lile of a 
group of parishes in onc area of the diocese. For cxample at the dircetion of the 
dioccsan bishop Ihe dean mighl conducl a preliminary investigalion of offenses 
and give Ihe the bishop recommendations regarding candidates to fill vacancies. 
The dcan may altend parish meetings and convene meclings of Ihe deanery'6.

>J XV.2. “Eparkhii", Uslav Knsskoi l’ravoslavrioi Tscrkvi 2013: www.palriarcliia.ru/db/texl/ 
I33l39.html [X. 2. 2014).

M XV.3.38. "Hparkhii". Uslav Russkoi l’ravoslavnoi Tscrkvi 2013: www.palriarchia.ru/db/icxl/ 

13313‘Xhlml |22. 2013].
" “Inicrv'iu rukovodilclia konirorno-analilichcskoi slu/hby Upravleniia delanii Moskovskoi 

l'atriarkhii igumena Savvy (Tiiluiiova) gazele Izvcsliia”: www.pairiarchia.ru/db/lcxl/l2495l5.htinl 
[19. 8. 20I3|.

'''XV.6,3, 64. “Eparkhii". Uslav Russkoi Pravoslavnoi Tscrkvi 2013: www.palriarchia.ru/db/lcxl/ 

133139.html 122. 8.2013],

http://www.palriarcliia.ru/db/texl/
http://www.palriarchia.ru/db/icxl/
http://www.pairiarchia.ru/db/lcxl/l2495l5.htinl
http://www.palriarchia.ru/db/lcxl/


l)- Parishcs

According lo die Reviscd Slalulc of2013
“I. The l’arish is a communily ol' Orthodox Christians. eonsisiing of clergy 
and laily. united around Ihe church. The parisli is a canonical unil of ihc 
Russian Orthodox Church. under the aulhorilalive supervision of their 
diocesan hishop and under the guidanee of Ihe priest appointed hy (hat 
bishop.
2. Ihe pari.sh is lormed hy Ihe volunlary ag ree ment ol'lhe Orthodox eili/ens 
who have reached the legal age wilh the hlessing of the diocesan hishop. To 
ohlain the Status of a legal entily registered hy the arrival of state hodies in 
accordance wilh the legislation of the country where the parisli is localed. 
The houndaries are sei hy diocesan parisli council |...| Managing of the 
parisli is exercised hy the diocesan hishop. the rector, the parisli assenihly, 
the parisli council. the chairman of Ihc parisli council "' .

The governing hody of the parisli is the Annual l’arish Assenihly. the dulies 
"• whicli include

"a) niaintaining the internal unity of the parisli and Ihe promoling its spiritual 
and moral development;
h) the adoption of the Charter of Ihe civil parisli. amendments thereto. whicli 
shall he approved hy the diocesan hishop and sliall enter into force on the 
date of state registralion;
c) the adoption and exclusion of members of Ihe parisli council;
d) election ofihe parisli council and the audil commiltee;
c\) planning of financial and husiness aclivities of Ihe parisli;
0 ensuring the sal’cty of church property and seeing lo its increase;
g) Ihe adoption of spending plans, including the size of deduclions Idr 
charitahle. religious and cducational purposes, and their Submission Idr 
approval hy Ihe diocesan hishop;
h) the approval of the plans and review of construclion documents Idr the 
construclion and repair of church huildings;
') lo review and the approval of the diocesan hishop of the financial and 
otlier recordsofllie parisli council and the rcporls ol'lhe Audit Committee;
j) approval of the slaffing and delermination of the members of the clergy 
und the parisli council;
k) to determine Ihc disposilion of property eoming lo Ihe conditions delined 
in this Statute, the Statute of Ihe Russian Orthodox Church (civil), the 
Charter ol'lhe diocese. the parisli charterand applicable laws;
l) taking care of everything you need Idr worship according to the Orthodox 
Standards (canons);

... XVI. ‘Trikhody”. U.slav Russkoi l’ravoslavnoi Tserkvi 2013: www.piilriarcliia.ni/dh/lexl/ 
IJ-5141.hi,i,| (22.8.20131.

http://www.piilriarcliia.ni/dh/lexl/
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m) concern about Ihc Male of church music;
n) commcnccmcnl of pelitions before ihc parish and diocesan bishop and 
also the civil power;
o) review complainls againsl members of the parish council, the Audil 
Commission and present them Io the diocesan adminislralion”™.

Just as ihc synod Ibr the enlirc church and Ihc diocesan council for the 
diocese, a parish council is the exeeutive hody of Ihc parish between meclings of 
parish assembly and solvcs everyday problcms of the parish. Brotherhood and 
sisterhood with the existing parishes, lose the registration in the event when they 
eame front the jurisdietion of the ROC '.

10. Monasleries

Monasleries are guided and live according to the Statute of the Russian 
Orthodox Church. civil Statutes, Regulation of the Monasleries and Monastics and 
their own Charters thal must he approved by the diocesan bishop1,0.

I I. Religious Hducational Institutions

These are subject lo the Hducation Committee of the Holy Synod. The 
Patriarch is the head of all edueational institutions. Canonically local institutions 
are subject to the diocesan bishop in whose territory they are located''1. The 
queslion arises to what extern the edueational instilulion of self-governing 
churchcs ar subject of the Hducation Committee of the ROC, e.g.. lloly Trinity 
Seminary in Jordanville, NY of the Russian Orthodox Church Outside of Russia.

12. Property and Financial Security

The means for the exislenee of the Russian Orthodox Church come froni 
donations, conlribulions Irom business profits (e.g., manufaclures of church 
items), Irom “Irom sccurities and deposits. deposit accounts”6', as well as froni 

conlribulions Irom dioceses, monasleries, parishes of Moscow. The administrator 
of the Moscow Patriarchate is the Patriarch. Foreign institutions of Moscow

'“XVl.4.43. “Hrikhody”, tlsiav Ru.sskoi Pravoslavnoi Tscrkvi 2013: www.patriarchia.ru/db/lcxl/ 

133141 .html |22.8. 20I3|.
XVI. 17. “Prikhody’. Ustav Kusxkoi Pravoslavnoi Tscrkvi 2013: www.patriarchia.ru/db/tcxt/ 

133141.html 122. 8.20I3|/

“XVII.8. "Monaslyii”. Ustav Russkoi Pravoslavnoi Tscrkvi 2013: www.patriarchia.ru/db/text/ 
I3.3l43.html |22. 8.2013).

'■'XVIII. "Dukhovnyc uchebnyic zavcdcniia”, Ustav Russkoi Pravoslavnoi Tscrkvi 2013: 
www.palriarchia.ni/db/tcxl/l33l45.hlml 122. X. 20131.

XX. •Tmushchcxtva i sredstva”, Ustav Russkoi Pravoslvanoi Tscrkvi 2013: WWW. 

patriarchia.ru/db/tcxl/l33149.hlml |22. 8. 2013).

http://www.patriarchia.ru/db/lcxl/
http://www.patriarchia.ru/db/tcxt/
http://www.patriarchia.ru/db/text/
http://www.palriarchia.ni/db/tcxl/l33l45.hlml
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Ratriarchale may rcccivc subsidics from the general church lunds. I he ehairman 
°l die parish council, ahhot or Ihe reclor are managers of ihe lunds"

IV. Hecenl Doaum nis <m Cliiircli und Society issues

• • The Bases ol'lhe Social Concepi oflhe Russian Orthodox Church

The Bishop Council of the Russian Orthodox Church in 2000 adopted a 
unk|uc documenl: The Bases of the Social Concepi of Ihe Russian Orthodox 
( hurchw. This a unique documenl is ol general interest sinoe it is an attempt to 
express the ohIuhIox philosopliy on the list of lopical issues: Church and nation; 
Church and state; Christian elhies and secular law; Church and polilics; Lahor and 
■*s fruits; Property; War and peace; Crime, punishment, reformalion; Personal, 
lainily and public moralily: Personal and national hcallh; Problems of hioethics; 
■he Church and ecological problems; Secular Science, cullure and educalion: 
Church and muss media: International relalion. Problems of the glohalisalion and 

secularism.
It contains an important analysis taken form the hislory of the Soviel period. 

Ihis analysis liclpcd lo achive the union of the Russian Orthodox Church and Ihe 
Russian Church Abroad:

“111.5. II the authority forces Orthodox believers to aposiali/.e front Christ 
and llis Church and lo commil sinful and spiritually harmful aclions. the 
Church should rcl'use to obey the state. The Christian, following the will of 
bis eonscienee. can refuse to fullill the commands of state forcing him into a 
grave sin. II the Church and her holy authorilies lind it impossible lo obey 
•state laws and Orders, aller a due consideralion ol'lhe problem. they may lake 
the following aclions; enter into direct dialogue witli authority on the 
Problem, call upon the people lo use the dcmocralic ntechanisms to change 
the legislation or review the aulhorily's decision. apply to international 
bodies and the world public opinion and appeal to her laithlul lor peaceful 
civil disobcdience’'"\

fhe documenl calls the hishops to defend social justicc betöre the
governnient:

"III.X. Among the tradilionul areas of the social efforls of the Orthodox 
Church is intercession witli the government lor the needs of Ihe people. the

*'J XX.22. “Imuslichcslva i xredslva". IJ.slav Ku-skoi Pravoslvanoi Tscrkvi 200 www. 
Patriarchia.ni/dh/icxl/O.t I49.hlnil |22. K. 20O|.

M('t. Dcpannicnl lor Hxlcmal C'horch Rclations ol'lhe Moscow Patriarchale: hilp-V/orllitxlox 
Sirupe.org/page/3/14.aspx |22. 8.20I2|.

“ IX-pannicni lor hxlcmal Chuivli Relalions ol ihe Moscow Palriarchale: lilip://ortliodoxeunipc. 
0r8/page/3/l4.aspx |22, S. 20121-
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rights and concerns of individual citi/ens or social groups. Tliis inlercession 
is a du ly ol' Ihc Church, realized through verbal or wrillen intervenlions by 
approprialc church bodics with (he governmental bodies of various branches 
and levels"<’,'.

The doeument conl'irms the prohibition of (he clergy to be members of 
political organizations, to partieipale in the eleelion eampaign, to hold public 
office. Il is important thal Bases of Social Concept qualifies civil marriages (i.e., 
those that only have legal registrations, but not church sanctifications) as valid'1'.

2. Regarding Foreign Missions of the Russian Church

On July 16, 2013 the Holy Synod of the Russian Orthodox Church adopted a 
doeument under this title in which the Russian Church is expressing commitmenl 
to dialogue with olher religions:

"The current understanding of the mission is based on a culturc of dialogue. 
Reeognition of the principle of freedom of religious choiee suggests thal for 
the representalives of olher religions, the hasic form of the witness must be a 
dialogue. Russian Orthodox Church is involvcd in interrcligious dialogue in 
different forms and at different levels, marking and defending their positions 
on mallcrs of public conccrn. such as the moral norms and values. peaceful 
coexislence, justice, respecl for human dignity, the protection of the 
environment, bioethics, human rights and etc. 
The Orthodox Church, according to its own doctrinal and canonical 
principles. assesses the System of beliefs and religious practices of olher 
religions. In relalion to people wbo are followcrs of these religions and 
secular ideologies. its posilion is a position of respecl and love"68.

The doeument also rel’ers Io the need for clarification for those of non- 
Orlhodox wbo are interesled in the hislory of the Orthodox Church.

V. Conclusion

The Bishop Council and the Synod of the Russian Orthodox Church in their 
decision making are guided by lloly Scriplures, Nomocanon of Patriarch Photios, 
and some norms of synodal period. The All Russian Local Council of I9I7-IS is 
of ulmosl imporlance and its legacy is sludied and implemenled. The introduction

u' Department tor hxlcrnal Church Rclalions of Ihc Moscow l’airiarchatc: htlp://orthocloxourope. 
org/page/3/14.aspx |Augusi 22. 8. 20I2|

1,7 Personal. Parnily anrl Public Morality, X.2.: Department for Kxtcrnal Church Rclalions of ihc 
Moscow Patriarchate: http://orthocloxcuropc.Org/pagc/3/l4.a.spx |22, 8. 2012].

IX "(> sovremennoi vncshnei mi.ssii Russkoi Pravoslvanoi Tscrkvi": www.palriarchia.ru/clb/tcxt/

3t02956.html |I9. 8. 20I3.I-

http://orthocloxcuropc.Org/pagc/3/l4.a.spx
http://www.palriarchia.ru/clb/tcxt/
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"I powcrful Suprcmc Church Council is a good cxamplc of Ihis. Thcrc is no 
ofTicial codcx of Icgally hinding church law documcnls. <)n November 21. 2012 
ihe commiiicc on church law of Intcr-Council Presence of ihc Kussian Orthodox 
fhurch unilcr the chairmanship of Patriarch Kirill adopted a decision to codify die 
sources of canon law Ibr the Kussian Church1 ’

In addilion to the Revised Statute of 2013 thcrc are also local church 
legislations maintain hy sclf-goveming and aulonoumous churches. The i|ucstion 
's how to applv the provisions of the Statute of 2013 where. as lor cxamplc in the 
KOCOR. thcrc is a local law governing the life of the dioccscs and parishos.

It seems that Ihe Synod is mainly ocuppicd with praclical issues. whcrcas the 
•Supreme Church Council is a policy making think-lank. I wonder if. in real life. 
die Suprcmc Church Council has higher Status than ihc Synod.

Priest Paul Adelgeim analy/.ing Ihe Statute the KOC (2000) indicales that in 
dte parishes of the Kussian Orthodox Church not all parishioners are rcgislcrcd 
I'alhcr Paul draws attention to the possihility of arhitrary action hy the hishop who 
"'ay dismiss all parish council71 (200* *) Statute. Charter 7.3.). The hishop is 
accountablc for the proprely (Staluled Charter I I.7.). I;ather Paul inlcrprels ihc 
Situation tluis: "The highesl ccclesiastical aulhorily docs not control Ihc dioecsan 
hlshop. The parish docs not have the right to appeal ihc senlcnee and even lyranny 
°r Ihe hishop"72. It is difUcull to judge Ihc validity of Iltis Statement. Thcrc is the 
Paragraph 3l.c in the Chapter on the lloly Synod in ihc Revised Statute 2013 that 
s|i‘ies that the Synod oversccs implementation of the Statute7', hut tnany Kussian 
clurgy would probahly agrec will) Fr. Paul’s asscssmcnls.

The Kcclesiastical Court begins its work. On June 26. 2013 General 
hcclesiasiical Court issued its opinion on a numher ol canonical sanctions 
"nposed hy the dioecsan courls on clergy of various dioccscs. In Ihree of Ihc cases 
^xamined. the General Church Court corrected local decisions71.

Hopefully, the General Ixclesiastical Court could also protccl a plaintilT if a 
''Kal hishop is pari of a dispuled Situation. How could a dioecsan hishop try a casc 

kliere he himsclf ntighl bc the delendant? So lar thcrc are no clcar critcria to 
deeide in what cases dioeesean courls shoukl not try a casc ol a dioecsan 
clei'gyman. Al ihc moment. the General hcclesiaslical Court may decidc to review

j, "Pre/.idium Mezhsoliornogo prisulslvia odohril spisok teilt dlia i/ueheniia koinissiami 
nsuisiviia v liudushchcm": kusskaia Pnivosluvnaia I serkov': Olilsial'iiyi Sail Moskovoskogo 
alriarkhala: www.pairiarcliia.nl/dh/iext/2637Wt.litml |22. X. 20I3|.

I was writing diese words on July 27. 2013. l-'r. Paul was murdered on August 3.
^ ^ "Vsiupil v situ novyi Usiav l’rikhoda RPTs": hiip://adclgcini.livcjoiiriial.coiii/2IX32.hlml |23.

^ ^ "Vsiupil v situ novyi Usiav PrikluKla KP'l's": lilip://adclgcim.livejoiimal.coin/2IX32.lilnil 123.

www.palriarchia.nl/dli/iexl/133l26.hlnil |23. X. 20I3|.
• • ccived hack his riglil Io wcar ccclesiastical allirc and rcccive lloly 

on Serge Krasnov inslead of defrocking has heen sus|K-nded lor five 
cs werc delecied in Ihe casc ol Priest Andrei Klcimenov. "Vipiski i/ 
ol 16 iunia 2013 g": www.pairiarehia.ni/dli/iloctinienl |23. X. 2013|.

' """"Union hy elerical riglil. Dcac 

■'"lN Many proeeedual irreguluriti 
Csnenii Obsltehetscrkovnogo sttda

http://www.pairiarcliia.nl/dh/iext/2637Wt.litml
http://www.palriarchia.nl/dli/iexl/133l26.hlnil
http://www.pairiarehia.ni/dli/iloctinienl


such a case75, bui nor arc ihcrc any clcar crilcria to decide in what insianccs thcy 

may.
Tlicrc is also Analytical and Controlling Unit of thc Moscow Patriarchate 

headcd hy a l-'rcnch horn Archiinandrile Savva (Tulunov). This rolc ol this 
dopartmcni Io scrve as ombudsman Ibr thc entire Russian C'huich.

So, thc question ol thc extern to which the Russian Church applies her 
ancicnt and modern statutory provisions in Contemporary life remains open.
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' l 'ebruary 4. 2014. "Ra/’iasncmc OhshchelesrkoVnogo suda Russkoi Pravoslavnoi I scrkvi o 
poridke pudachi /.aiavtenii i rassmnlruniia dcl”: www.palriarchja.ru/dbAfxl/3554(>65.htnil |9. 2. 20I4|.

k

http://www.palriarchja.ru/dbAfxl/3554(%3E65.htnil
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THriCURRHNTRKGULA riONOI I HE SAINT JOHN MONASTHRY IN

PA I M OS

Hirini C h r i s I i n a k i s. Athens

/. Iiiirodui lion

I Ihe framework of Pariieularily: Definilions, Overviews and Fundamental 
|J|ineiples

My presenlalion promises lo show (hat Ihe new Regulalion is ihe oulcome ol 
Ihe very same melliod, hy whieh (frlhodox Cliurehes preler lo refresh llieir law: hy 
luriher specillealion ol' an exisiing rule, whieh inilially had heen designaled loi ihe 

Pioieelion of one or more legal interesls or goods. Ii is a construclive 
Partieularizalion in terms of esiablishing more cffcelivc, but still eanonieal. 
nclhods of protection.

Mosi dielionaries agree lliai pariieularily is "ihe stale or quality of being 
Particular as opposed lo general". Consa|uenily. we are entilled lo use ihe word 
Poriicular lo deseribe a eoneepl or a stmelure whieh is deprived of Ihe qualily of 
genorality. Hm. whieh kind of generalily deiermines ils opposile when we speak 
ubou, eeelesiasiieal law? Universalily, one could easily answer. The rules applied 
l0 die whole Chureh. Ii would be a paradox, if universal law would not be 
considered as ihe fundamenlal ehureh law, on whieh eaeli parlieular law is 
grounded. Ilere we eannoi speak aboul a iransldrmalion whieh leads lo an 
absolute diversion. bul aboul ihe mainlenanee of a harmony in Ihe eombinalion.
known and deseribed in Ihe eanonieal literalure by ihe elassie mollo "unily in 
div

n"Hlel ofeo-existence. 
i Neverlheless. ii is generally aeeepled lliai ihe rules ol eo-exislenee are 

dulermined by ihe universal and not ihe parlieular law. This is a rational 

c°nclusion perfeelly expressed hy Thomas Aquinas. Aquinas enjoyed puiiing 
1,1'ngs in order. Epilomizing Ihe views of seholaslie philosophers on fundamenlal 
law. he shaped a hierarehieal seale of "human law", willi ihe elernal law of ihe 
Universe on ihe lop, Ihe divine law of Revelation in ihe middle and ihe natural law 
u| Creation helow. These were, aeeoriling lo Aquinas, Ihe eonstituenis of Ihe 
c°rnerstone of all ihe diverse laws and eustoms of eonlemporary soeielies and
governments1.

Aeeording lo this eoneepl, in ihe lield of eeelesiasiieal law. universalily. is 
Placccl ai ihe higher pari of a slruelure, whieh delines Ihe inleraelion beiween eaeh 
'ndividual eeelesiasiieal eomnumily and ihe universal and unehangeable rules of 
ltle Chureh. On ihe eonlrary, pariieularily beeomes more nolieeable al ihe boiiom

ersiiy" and “diversily in unily". Il is known ihm diese two terms deseribe a

Ki i ( | *"• t-IJJNC’IIY's prelacc in: A. Ml'SSON. I.xpccliilions of the Ijiw in the Middle Agcs. 
"ehesterNy 2(X)I, IX.
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of (he struclurc, as ii is the outcome of diverse adjustments of universal law lo a 
specific area of eeelesiaslieal jurisdiclion.

Under ihis broad conception of universaliiy, ii is more than obvious ihal the 
Ihcological origin of universal ehureh law is Revelation. The revealed justice is 
holy, sacred, fundamental, universal, infallible and unchangeablc. Orthodox 
Iheology recogniz.es diese qualities in the rat io and seope of the rules and Orders of 
Ihe lloly Tradition, eomprising not only Ihe simple and aeeurate rules and Orders 
of Ihe Biblc, especially Ihe evangelieal and Ihe aposlolie ones, bat also the holy 
canons, the legislation issued or sanclioncd hy the Hcumenical Synods. II the 
legislalor is an Hcumenical Synod, then the law is universal and atlains universal 
power and applieation. II the legislalor is a Bishop or a Synod of a specific and 
limited ehureh periphery, episkopi, nietropolis or an eparchy, then the law is 
particular. Ii is compulsory only for the failhftil of Iltis periphery and not the 
whole body of the Church.

1t is an irony that the holy canons of the first millcnnium arc the outeome ol 
a transformation which, on a superficial and not substantial level, followed a 
reversal of eourse eompared with Ihe direetion of Aquinas: a course from 
parlicularity lo universaliiy. This is due to a historical reality: the texls of the Holy 
Canons were formulaled in a period during which legislative practice had a 
cireumslanlial character. The Heumenieal Synods used to Upgrade local 
regulalions lo universal rules of the whole Church.

I.et me speak with somc examples. The Seeond Heumenieal Synod produccd 

law of particular character, but later when the eeumenicily of the Synod was 
reeognised and declared by the nexl Heumenieal Synods, its rules were 
eonsequenlly reeognised as universal law. Anolher cxample is provided by the 
Synod in Trullo. The Synodieal Fathers. eodified Ihe universal law of Ihe Church, 
including canons of local synods and of somc of the holy fathers, canons which 
thcrcaflcr received ecumenical validily. On the other hand, the Third Hcumenical 
Synod, took soine measures against all of Ihe followers of Neslorius in all local 

ehurches. This is undoubtedly universal law. But Ihe Third Hcumenical Synod also 
took measures for an autoccphalous local Church, the church of Cyprus. Someone 
could say that this rule belongs to a sorl of particular law. But this assumplion is 
wrong, since Ihe stalus of an autoccphalous Church generales legal and canonical 
consequenees which. on so many levels. are lo be respeeled by all the other local 

ehurches, and this means that they are lo be respeeled universally.
Consequenlly, Ihe canonical essenee of parlicularity in orthodox canon law is 

lerritorialily. There is no other horizontal division in eeelesiaslieal jurisdiclion. 
Thcre is no other criterion (o delermine whelher a rule is of particular or universal 
appliance, but its legislalor. An Heumenieal Synod produccs ius universale, 

whcreas ;t local Synod produces ius particulare.
Universal law is produccd by Ihe “constitutional" legislation of the Church. a 

body of unchangeablc and fundamental prineiples and rules which guarantec 
unily, slability and cerlainty of justice. Particular law is more related t° 
governmental justice. that is, to the legal Provision of realistic Solutions. The 
general prineiples of Canon Law formulatc a safe and steady framework of the
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ruling powers in llic Cliurch. However, thcsc principlcs would rcniain poinllcss 
and dysl'unclional. without govcmmcnial applicalions ihrough a numhcr ol clear, 
sPecific. parlicular provisions. which deal with Contemporary Problems and cover 
legal gaps. Orcourse, Aquinas was aware ol all thesc. and Ihis is why he placed 
h's hierarchical siniciurc undcrCuxl's Providence.

The evalualion ol' each legislalive ellorl depends on ihe smoolh and 
undisturhed conlinuity bclween universality and particularily. In terms ol canon 
law, ihis conlinuity is eslablishcd with the initial and universal axioms ol ihe 
‘•ogmalic iradilion and ecclesiological herilage ol ihe wliole (’hurch, and manages 
*« sustain Ihe values and qualilies of Ihis herilage. when dealing will) Ihe needs ol 
u Parlicular ecclesiastieal territory (locality) either on a special occasion or 
circunislance or on a regulär level. II Ihis continuity is dislurbed. dien we cannol 
sPeak aboul a eanonical solulion. bul aboul a "katvoTopiu" (kainoltmia), ihe 
fireek word for innovation, composed of lwo other words, "kuivoc" (ktiinos) 
which means "new", anil "topp" (lomc) which means "a eul . A new rule thal cutx 
'he sirings Irom eanonical Iradilion is noi pleasanlly accepied by die lloly ( anons. 
However il is conlrary Io Ihe (’hurch's legislalive Iradilion Io use Ihe nrgunienl of 

L'°niinuity as a weapon againsl any legislalive adjusimcnl lo conlemporary 
e'rcunistances and new challenges. The real enemy of "continuity” is not 
'"odificalion", bul “alienation”. On die conlrary, when a pieee of parlicular law is 

w'sely adjusled lo die new demands ol realily. we manage lo enhance eanonical 
continuity, by keeping il vivid. meaningful and alive. l-awmaking in orthodox 
ccelesiasiical jurisdiclion l'ollows a melhod of developing the exisiing rules. 
inslcad of aholishing Ihem. ihrough a practicc of lurdier speeificalion. in order lo 
keep “ihe letter" of conlemporary cliurch law in accordancc with die ' spirit ol Ihe 
Holy C’anons and die lundaiiKmial legal principlcs of die lloly I radilion.

Ihe new Regulation of Si. John's Monaslery in die lloly Island of Paimos. is 
'"dispulably a mosi inleresling example of die juslifiable and cITcctive amendmeiil 
"r a picce of parlicular law. At firsi glance. the Regulalion mighl give the 
'"•Pression dial il ineludes some serious alleralions ol die previous legal and 
eanonical Status of the Conveni. However. die hollom line is ihal Ihe new 
Regulation is nodiing more ihan a eodificalion ol Ihe exisiing parlicular law. Il 

*as timc (hat the provisions of die Hounder. which. along with a scrics of 
' atriarchal Acts and enduring praclices, had formulalcd a steady body ol rules ol 
l;,w and erealed a firm legal iradilion thal lias lasled for len eenliiries, were 

Prudcmly codilled.

- Hisiorical Legislative Review

l’atmos. the island of Apocalypse. has been eslablishcd as Ihe lloly Island of 
(•"isiinnity. In 1‘JSI, il was olficially pronounced a lloly Island by ihe Creek 
Sli»e (L.l I55/I9XI) and along with die surrounding isles (islands of Leipsoi. 
*8athonision, Ix-betha. and Arkioi with llieir small islands around ihem). 

coniprises the Patriarchal Hxarchy of Paimos. subjeet lo Ihe jurisdiclion of the 
’-cunicnical Palriarchate. According lo die offieial websile of die Heumenieal
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Patriarchale, “this special state of the only remaining Patriarchal Hxarchy of 
Palmos was cerlificd hy Imperial and Patriarchal sigillia due to the Royal and 
Patriarchal nalure of the Monaslery of St John the Theologian. The Hxarchy is 
honorarily given Irom the Great Church of Christ to the Abhol of the Monaslery ol 
St. John the Theologian on Palmos, whom it has assured for eenluries wilh nnique 
liturgieal. administrative and jmlieiary duties”". These lew phrases eommunicate 
the Linic|ue eharaeter ol the Monaslery of St John. The Monaslery is not only 
another stavropeigion of the Beumcnical Patriarchate, hui also the centre of the 
Hucharistic Communion of the Patriarchal Hxarchy .

The Monaslery was Ibunded in the elevenlh Century by Christodoulos frt>m 
Lalros, who reeeived Palmos as a donalion4 by Alexios I Komnenos (1081-1118) 
in a chrysohulT. He issued the Rule of the Convent in May 1091. A year later, he 
was foreed to abandon the island and move to Huboea. On March 10, 1093 he 
issued his Testament, and on March 15, he drew up the Codicil. The day aller, he 
died. I lten, somc of his followers relurned to Palmos to bury Christodoulos’ body 
and ereated the first Hrolherhood of the Convent.

It is elear thal the Monaslery front its very beginning was exempted front the 
eonlrol of local bishops. The original graul, wliieli is lost, must liavc been issued 
by Patriarch Nicholas III Gramntalikos (1084-1III). The Monaslery reeeived 

reeonllrmations of its patriarchal stavropeigion front Patriarch John IX Agapetos 
(III1-34) in 1132 and front Patriarch Luke Chrysobergcs (1157-70) in 1158. I* 
must bc noted that during the Vcnctian occupation of Palmos, due to the Hourth 

Crusade that overlhrew Byzantine rule in Constantinople in 1204. the Convent s 
ownership of more than 20 depcndcncies outside of Palmos. in other islands and 
the coasts of Analolia, were not i|uestioned. Palmos relurned to the authority ol * 1

Holy Patriarchal Monasteries: http://wvvvv.ec-palr.org/patixlisplay.plip7lang—el&id=S |5. 9.

2013).
1 Kor the history and the nomocanonical slatus of the Hxarchy in Palmos. sec ad hoc the study i" 

(ireek of the previous Abbot and lixareb of Palmos. Antipas-Pavlos NIKITARAS under the title 
"I latpiupxitcr'i Ticup/iu Kui n lapu Movi| I Iftrpou" (The Patriarchal Hxarchy and the Itoly Monastery 
of Palmosl (Katcrini 2<XI5). Cf. also H. CON.STANDINIDKS. T6 kuvovikov kuOixuiIk, rf^ I latpiapxudfe 
'licupxia^ Ilärpot) |Thc canonical Status of the Patriarchal Hxarchy of Palinos), in: Minute-s ol the 
International Symposium of St John s lloly Monaslery of Palmos (1088-1988), Palmos. 22-24 

September 1988, Athens 1989. 11-21.
In the Byzantine era. donalions Irom the limperor, the members of the imperial family and 

other prominent officials and clergymen were a common way by which monasicrics ac<|uired thetr 
estale property. Kor the legal Status of diese donalion cf. the widely known dissertatioit ot I- 
KONIDARIS, Tö öncutov rfjg povtiott)piHKfji; Jtcpioimiu;dao toü 9ou nimvo^ p(:ypt roü I2od titüvo^ 
[The law of the monastic property front the 9"’ to the 12"' Century], Athens 1979. 55ss.

' See the reccnt edition in NIKITARAS (= notc 3), 251-256. See also 0. APOSTOLAKIS, Oi 
atJTOKpuTopiKfc: Sotptxc arijv 'lt:pti Movf| I Idtpou sui n vojiiki'i uc,iu ttliv “xpuao|!o(A(uv X6yo>v". Td 

irtioKitimuKÖ KuOcoTih^ tcöv 8o)pnO(:vro)V dKivf|tü)v kiiru iis rotptoSonc toü ßtiCnvitvou, öOinpaviKOf- 
iruXtKOÜ Kat eJJ.iivikoö fiiKutou |The imperial donalions to the Holy Monastery of Palmos and ihr 
legal value of the 'chrysobulls'. ‘Ute property Status of real estate donalions within the periods »I 
byzantine. ottoman, italian and ga-ek law|, Katerini 2002. 53-74. The study includcs the lext ot thc 
cltrysobull and inlntducUiry notes and eoinmenls). Apostolakis receives the text Irom the edition off- 
A. VRANOUSI, Bti^avttvd "Eyypatpa Tfjs ‘Ißpö; Movf|i; IIfripon. A' AüxoKpaxoptKä (Byzaninic 
documenls of the Holy Monaslery of Palmos. A' Imperial (doeuments)|. Athens 1980. 55-68.

http://wvvvv.ec-palr.org/patixlisplay.plip7lang%E2%80%94el&id=S
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'he Nicaean emperors laie in thc lil'e ol iheir govemmenl in cxile. rheoilorc II 
Laskaris (1254-58), probably in 1258. confirmed all of die monaslcry's 

Possessions. So did Michael VIII Palaiologos (1259-82) in (he lirsi year of bis 
reign. Bciween 1258-1272, an unidcnlilled patriarch upheld die monaslcry’s 
independence againsl cncroachnient by lwo local bishops, (’onslanline ol Ikaria 
and Neilos of Ixros. The Palaiologians, Andronikos II (1282-1328)'’ and 
Andronikos III (1328-41 )7. in 1292 and in 1329 rospcctivcly, confirmed die 
Palmos Convcni in ils possessions. Aller ilial, die Knighis llospiiallers ol Si. John 

conquered Rhodos in 1306-10. hui il look tliirty years Ibr die Patmian Brolherhood 
lo lecogni/e die Knighis’ aulhorily over llieir own island (1340). Il is worlli noling 
'hai despiie die difficult periods. ihe Monastery was nevcr laken by force. Il has 
heen argued dial aller die fall of Conslanlinople in 1453. die Convent prudenlly 

recogni/xd Otloman rule, in order lo rclain ils self-governanee”. Ilowever. ihis 
was noi a free ehoice. The Convent, as an ecclcsiaslical entily, followed ihe lale of 
Us supcrvisory ecclcsiaslical aulhorily. II ihe monks had refused lo recognize 
°"«nian rule, dien ihey would havc cm die spiritual sirings vvilh die Hcumenical 
Patriarchale. Such aclion would he canonically queslionahle, il not inappropriale.

We do nol know exactly wlien die Monaslery lost ils coenohilic character. 
Hiere was no Turkish selllemenl in Ihe island. since die Sublime Porte respccted 
^chniel’s II (1454) will. His firmans eslahlished Ibr Palmos a self-iaxalion 

sysicni. Mehmel delegaled lo Mallhew. melropolitan of Myra and Palmos' 
Superior, die aulhorily lo collecl die island’s laxes. Pirmans relaled lo self-iaxalion 
and measures of ihe Monaslcry's proleclion Irom plunderers were also issued 
froni lieyazid II (1496. 1503, 1507), and Sulciman die Magnificenl (1521/22). 
Aldiough Palmos was unilcr die rule of die Olloman Kmpire. die dominant role of 
lhe Monaslery. as one of Ihe grealesl spiritual eenters of Chrisiianily. was nevcr 

Muesiioned. The lax colleclors acled as polilical and nol ecclcsiaslical audiorities. 
^°ne of die successors of Mehmel lhe Conqueror would acl dil'ferenlly. The 
Monaslery nevcr ceascd lo be under die ecclcsiaslical jurisdiction and spiritual 

ßuidance ofihe Hcumenical Patriarch.

1 liroughoul die era of Turkish rule, Ihe Patmian Convenl kepi secking 
C()nfirnialions of ils independence from die Patriarchs of Conslanlinople, in order 
l" nianifesi. in a modesl and implied way. ils slavropcigian character and ils 
s,ru"g link wilh lhe Patriarchale'1. The Monaslcry's direct conneclion wilh lhe

'ht-M.

''Cf. AI’OS'IOI AKIS. 75 X4. VRANOUSI. 1.11-119.

, Cl'; AI’OSTOI.AKIS, 85-92. VRANOUSI, 146-150.
CI- I’. KARI.IN-IIAYTI'R. Clirislotloiilox: Rute. Texiamcnt and Coilit il of Chrislodoulos for

asxj :"naMery ofSl. John ihr Theologian on l’aUlios, in: J. T.-A. CONS IANINIDHS IlliRO (wilh the 
uf il :"'w nl * '■ CONSTABI.H), By/.anlinc Monaslic Foundation Doeumenls: A coniplcic Iranslalion 
2<)(K)1 Wunders Typika and Testaments 2 (Dumharfnn Oaks Studios 35). Washington D.C.

j0 Such (’onfirmations arc preserved l'roin lhe following palriarehs: l’achomios I (1504). (1512), 
(Ir>st('i' ll.1 11 ■'<’1Cyril I I.oukaris (1624). Dionysius III Musclinics (167.1). I'arlhcnios IV Mongiialos 
|| ^Kallinik.« II (I6XX). Kosmas III (1715). Jeremias III (1722). Joannikins III (1762), Sophronios 
lqiK| Ciregory V (1797), and (iernianos IV (1X4.1): Cf. ibidem, 568 and 577. nole 40. Cf. also f. 

(*8I( II | MÜI.I.KR. Aela el diplomala gracca modii aevi sacra el profana VI. Vienna 1890.
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ecelesiastieal aulhorily of Conslanlinople was rarcly dislurbcd. Hör examplc, in 
1579, Sylvester, palriarch of Alexandria Iried, wilhoul success, to restore the 
coenobilic order of the Monastery. Ilowever, we cannot surely support (hat liis 
inlervention had the character of a elaim of aulhorily over the Monastery. In 1713. 
the Monastery estahlished Patmias, the hisloric School, which drew sludents from 
all over Greeee and other eountries. Two years later, in 1715 during the reign of 
Patriarch Kosmas the 111, the Synod of Conslanlinople deeided to eslablish an 
Hxarchy in Patmos, wilh the Monastery as its seal.

During the late seventeenth Century Patmos was plundered. Neophytos 
Grimanis, the archbishop of Karpathos, carried out a rcmarkable rebuilding 
program. Grimanis, for bis benefaclions, became known as the "new founder” of 
the Monastery. Ilowever. Grimanis’ economic support was not aecompanied hy 
any kind of authoritarian inlervention in the convent’s lil'e. In the 19lh Century, the 

monastery still operales as an idiorhythmie eonvent. Pursuant to the Treaty of 
Paris, signed on 10.2.1947, the Dodecancsc islands. were annexed to Greeee. 
Ilowever, the expansion of the territorial boundaries of Greeee had no effeel on 
the ecelesiastieal Status and legislation of Dodecancsc. On the contrary, the 2nd 

Paragraph of the third article of the Greek Constitution accepts (hat the 
ecelesiastieal provinces of the Dodecancsc, that is live Metropolises and the 
Patriarchal Hxarchy of Patmos, remain directly under the jurisdietion of the 
Hcumcnical Patriarchale. The inetropolitans of the Dodecancsc are elected by the 
lloly Synod of the Hcumcnical Patriarchate, in which they participale as soon as 
Ihcy are inslalled on Iheir metropolitan throne.

Ilowever, liiere are specific matters, such as the protection of monumenls of 
archaeological value, of the environmcnl, (he national securily and the public 
iliierest, that are ruled by the Greek Law. In 1956 an earthquake caused extensive 
damage. The Hphoralc of Antiquities of the Dodekanese in conjunction wilh the 
Greek Ministry of Kducation, carried out an extensive rebuilding program. In 
1970, the monks of the Monastery enaeted a Regulation, ralificd by the 
Hcumcnical Patriarch. The Greek State Council, in its decision 142/1979, 
determined that the Monastery is a Private Law Legal Hntity, self-governing and 
independent10. In 1989, by a special decision of Patriarch Dcmetrios I, the 

Convent rciurned to its initial coenobilic life. In Ibis sense. the Regulation of 1970 
was superseded. The Convent was governed pursuant to the old tradition of the 
Monastery, the Rulc of Christodoulos, the monastic canons of St Basil, and the 
special dccisions of the Hcumcnical Palriarch and the Synod of Conslanlinople on 
parlicular matters.

261-62 (1504), 262-64 (1512), 264-65 (1561). 293-96 (1624), 300-303 (1673). 304-5 (16X0), 305-9 
(16X8). 317-19(1715), 328-32 (1722), 340-44 (1762), 359-65 (1780). 374-79 (1797). 383-86 (1843).

Tliis decision has beeil criticizcd hy Ch. I’AI’ASTA TIIIS, 16 avramXXotptuiTO uro:p töiv 
/[pr.o|)iiyi;v(i)v I lurpiupxr.idiv, 2.ii|i|!o).i| ari'i pcMni toö üpDpon 18 rtup. 8 roO iuvtäypaiiK [The 
inelienabilily in lavour of die presbygene Patriarchales. Conlribulion to the study of article 18 
Paragraph 8 of Ihe Constitution!, in: Hon. Vol. Serafeim Tika. Arehbishop of the Chureh of (irccee, 
Thessaloniki 1984. 523, nolc 32. CI. also APOSTOI.AKIS (= noie6). 95-96.
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Conclusively, ihroughoul ilic Christian ccnturics, Palmos was subjcct Io 
various political formal ions, hut thc Monastery sincc its Ibundaiion has always 
beeil urnler lhe spiritual supervision of tlie Hcumenieal Patriarch, Inilially lhe 
Convent was governed as a slavropcigion, pursuanl tu lhe Ru Ir, ilie Testament and 
lhe Codicil of Chrislodoulos. The Ritte followed lhe canonical iradilion of 
Christian nionastieisni based on lhe monaslie rules of Hasil lhe Greal. Since ihen, 
many Patriarchal dccisions regarding lhe canonical Status and function of lhe 
Monastery, and lhe way of lifo of lhe inonks have beeil issued. In modern limes, 
aller lhe Contemporary eoncept of legal enlities had beeil eslablishcd in lhe 
legislation, lhe Monastery was undispuledly recogni/.ed as one of llicni. Ilowever, 
apari Irom lhe Internal Regulalion of 1970. whieh was kepl in force until 19X9 
Ihere were no other successfu! attempls of codifying lhe rules of function of lhe 
Monastery. The Brolherhood was governed hy lhe Rule of Chrislodoulos. and ils 
legal gaps were covered by lhe monaslie canons of Sl Basil, and lhe special 
dccisions of lhe Hcumenieal Patriarch and lhe Synod of C’onsianlinople on 
particular maiiers". Demelrios I reslored die coenobilic characler of thc Convent 
(sigillio 677/1989)' ’. Al lhe dawn of lhe 21M Century, lhe world opened ils cultural 

“gales" and linancing “roads”. The need for a codilicalion of die rules Ihal 
determine die canonical and legilimalc function of die Brolherhood beeame urgent 
and vital.

On lhe 5lh of January 2013 Ins Bealilude lhe Hcumenieal Patriarch 
Bartholomew and 12 Synodical Metropolitans of thc Holy Synod in 
Conslantinoplc, look die initiative for a final and complcle solulion. They 
approved die new Internal Regulalion of lhe Monastery, to proleet the conlinuity 
of die monaslie iradilion of lhe Convent and eonfront die new ehallenges on a 
legilimalc and canonical basis. The issuance of lhe Regulalion followed die 
univcrsally eslablishcd canonical practice. Il was promulgaled hy die Brolherhood 
and dien submilled Io Ihcir supervisory ecclesiaslical aulhorily (here: die 
Hcumenieal Patriarch) lorapprOval by the competcnl Synod (here: the Holy Synod 
of lhe Church of Conslanlinople).

II. The New Regulation of Patmos Monastery

The new Internal Regulalion of die Monastery is comprised of 66 arlicles. 
divided inlo 12 chaplcrs. Bel'ore laking a glance al ils conlenl, I should here make 
a linguislic observalion. The lexl uses a simple, modesi Version of purislic Greek. 
Ils semanlic development is dense and siriclly orienied lowards ils regulatory 
aims. Clarily and precision are die dominant features of die Regulalions’ 
legislative prose. Il is morc Ihan obvious llial die author’s priority is to climinate 
lhe chances of ambivalent interprelaiions.

1 CI. lhe opininn ol K. VAVÖUSKOS. NopiKÖv Kntleoribc I larpiupxuaöv Kui ImopomtyiUKÜv 
Vtoväjv |"I .egal Slalus of l’alriarchal and Slayropeigiaka Mimaslcries"|, in: Arincnopoulos 40 11986) 
401-402.

!’ NI KITARAS (= noic 3), 365-36».
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In thc first Chapter, under thc title Constitution, Spiritual and Legal Nature, 
Supervision, Seat and Aitns. wo arc informell about thc canonicai and legal Status 
of the Convent. In thc first arliele of the Chapter, it is staled that the Monaslery is 
a Patriarchal slayropeigion, founded by Cbristodoulos front Latros, who duly 
received the donation of Palmos by Alexios I Komnenos (1081-1118) in a 
chrysobull. The author of the Regulation ehose io quote the exaet phrase of the 
Kmperor, whieh established the Monaslery as an independent and self-governing 
enlily. Ile also reealled that the Convent bas becn operating as the seat of the 
patriarchal Kxarchy since the Synodieal Decision of 1715 during the reign of 
Patriarch Kosmas the III. The last paragraph completes the framework of the 
canonicai Status of the Monaslery as the Seat of the Kxarchy. The Abboi, in his 
eapacily as Kxarch, with the support of the Synaxis of Klders on important matters 
“shall exercise the Patriarch's rights and Privileges, as his reprcsenlative” and he 
“shall always refer to the Keumenieal Patriarch and the Synod”.

The seeond arliele of the Chapter referring to the Synodieal Decision during 
the days of Patriarch Demetrios (1080), repeats the Patriarchal mandale of keeping 
the Monaslery eoenobilie and self-governed in perpeluity. It is staled that the 
Monaslery funclions under the prevailing monastie law of the holy eanons, the 
Rule of ils lounder Christodoulos of Latros and the Synodieal Deeisions of the 
Keumenieal Patriarch on circumstanlially arousing matters of any kind of inlcrest, 
either broader or narrower. There is also a specific reference to Decision 142/1070 
of the Creek State Council, whieh deelares that the Monaslery is a Private Law 
Legal Kntity, self-governing and independent.

The third arliele identifies the territorial bordersol'lhe Monaslery with those 
of the Kxarchy. Ilowever, it provides the Monaslery with the eapacily of 
estahlishing dependeneies "in olher islands and locations”, too. The next arliele 
distinguishes the lwo principal aims of the Monaslery: the first purpose of the 
Monaslery is the repentanee and sanciificalion of the monks who reside and live in 
the Monaslery. The seeond one, is care for the worship, pastoral and welfare 
Services of the Kxarchy. ineluding the good Operation of the Patmias Kcclesiastieal 
School. In other words. the Monaslery has a double identity. It is coneurrently a 
monastie entity and the seat of the local Kueharistic community. ITom both 
standpoints the Brotherhood deelares their steady desire to maintain the tradilional 
role of the Monaslery as an important contributor to social co-hcnce and well 
heing in the island.

The seeond Chapter of the Regulation, under the title Aulliorities of the 
Coenohium, ineludes three arlicles. They respeelively determinc the spiritual, 
administrative and executive aulliorities of the Monaslery. The Abbol by himself, 
cxcrcises the spiritual aulhorily (Arliele 5), and alongside the Synaxis of Klders, 
eonstilutes the administrative body of the Monaslery. More specifically, aeeording 
to the holy Monaslery rules, godly ohedienee to him is required by all practicing 
hieromonks, deacons, monks and noviees within the Holy Monaslery (Arliele 6). 
The executive body of the Monaslery is comprised of the Abbot, along with two 
(2) members appoinled by the Synaxis of Klders. During the time between one
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mccling of ihe Synaxis of Hldcrs and Ihc nexl, they cxcculc all decisions lakcn by 
Ihe Synaxis of Hldcrs (Arliclc 7).

The Third Chapler of the Regulation, linder Ihe title Alwin Ihr Abbot, 
eonsisls of seven articlos and is one ol’ (he niost significant Chapters of the 
Regulation. It provides the mies (hat determine the compelences and duties of the 
Abboi as a monastic authorily (Articles 8) and as the Exarch of Patmos (arliclc 9), 
his qualifications (arliclc 10), ihc proccdurc ol his clcction (arliclc II), the 
approval of his clcction and his installation Ihrough a special appointment scrvice 
(arliclc 12), and last, hut not least, the occurrencc of a vacancy because ol'death, 
resignation or punishmenl (arliclc 13). The primacy of honor and other possihlc 
attrihutes of former Ahhols arc also regulalcd (arliclc 14).

The Ahhot is clcctcd for lifc. He should hc at least 35 ycars old. 
dislinguished for his piety, love for his brothers. knowledgc of ecclesiastical 
Illings, administrative Charisma and monastic cxpcrience. llc also should have 
received an appropriate sccular education and bc a member of the Brothcrhood for 
al least seven years (arliclc 10).

In general, pursuant to arliclc 8. the Abhol. among ihc usual compelences of 
monastic authorily, eonvenes, at regulär sei dates. the Synaxis of the Brothcrhood. 
wilh a previously determined Agenda, for Ihc purposes of joint renection and 
exchangc of opinions on Ihc work following the last Meeting of the Synaxis of Ihc 
Brothcrhood, as well as diseussion of any prohlems (hat may bc l'aced; hc 
thcrcupon informs ihc Mollier C'hurch Ihrough a report and a certified copy of the 
Minutes. Ile is by virtue of officc the Spiritual Fallier of Ihc Monaslics as well, 
lahoring diligently for their spiritual progress and hearing their confessions 
regularly and attentively. In aiming spirilually to bcnclit ihc brothers and to cnsurc 
the wcllbeing and balancc of the Monaslcry. hc assigns the Brotherhood’s work 
and Services wherever needed. Hc also heads the Synaxis of Hldcrs, the (synaxis of 
Brothcrhood. the Iloly Services, ihc Altar. Holy Wakcs and all other Services, 
lasting and all physical cxcrcise, always wilh modesty, ensuring the Holy Canons, 
Monaslcry inslilulions and provisions of ihc present canon arc followed withoul 
eliange. He also eonvenes Ihc Synaxis of Hldcrs and ihc Synaxis of the 
Brothcrhood to a plenary meeting and presides over them. Hc introduccs. as 
Chairman, the topics of the Agenda, drafted ander bis authorily. gives Ihc lloor to 
thosc who request it and lakos away tliis right front anyonc who is out of linc. In 
general, hc oversees the discussions and cnsures they arc conductcd in deccncy. 
Hc may providc the brothers wilh a temporary leave of absencc on aceounl of 
minislry, illncss or other need whicli require lliem to bc absent Irom the 
Monaslcry. He makes recommcndations to the Synaxis of Hldcrs on appointment 
(>r dismissal of novices. ihc ordinalion of brothers as monks and lltc elcvation of 
spirilually niature clcrgy to the Status of “Mcgaloschimos”. Similarly. hc makes 
recommcndations on Ihc ordinalion of brothers Io pricsts. IIc rcpresenls the Holy 
Monaslcry before any ecclesiastical. administrative, council. comniunal and any 
other authorily and European Organization and. in general, before any natural or 
privale-law/public-law legal person. If, for any reason, he cannot altcnd. he is 
substitulcd and rcprcscnled by a brother appointed by the Convention of ihc



Hldcrs. Similariy, hc rcpresenls ihc Monastery hcforc any judicial Aulhorily, of 
any inslance and jurisdiclion, Ibllowing a decision hy ihc Synaxis of Hldcrs and ils 
council approval by ihc licumcnical Patriarchale. Any legal rncans of prolccting 
Ihc rights of ihc lloly Monastery ean only bc pursued Ibllowing approval by ihc 
lloly Synod of ihc licumcnical Patriarchate, and by Ihc Abbol and ihc Convention 
of ihc Hldcrs of Ihc Holy Monastery. Hc always signs the documents of ihc Holy 
Monastery. ihe minutes, ihc payment and rcccipts accounts, the contracts for salc- 
purchasc, cxchangc. gilt, lease, eie. Ibllowing the decision and authori/ation by 
ihc Convention of the Hldcrs. The form of the Signatare is as follows: “The Abbol 
of Palmos (narnc) and niy broihcrs in Christ” (Arliclc 8).

The 9lh arliclc shapes Ihc compclcnces of Ihc Abbol. as Ihc Hxarch of 

Palmos. Ii is sialcd (hat cach Abbol also holds Ihc liilc of Patriarchal Hxarch. 
appoinled as such by ihc licumcnical Palriarch. according to (hc ccniurics-old 
local ccclesiaslical tradilion. As a Patriarchal Hxarch, the Abbol is the spiritual and 
ecclesiastieal Father of all Orthodox Christians of Palmos and the surrounding 
isles, always exereising Ihc rights according Io Ihc lloly Canons and relevant 
ccclesiaslical legislation. Hc is at the Ibrefront of every action for the moral, 
spiritual, social and cullural progress of the residents of the Hxarchy and, in 
general, allcnds lo ihcir ministerial and spiritual needs ihrough the clcrgy. All the 
ccclesiaslical cslablishments, parishes, churchcs, chapcls. pilgrimages, 
Monaslcry’s and priorics and all monastery appendixes in the Hxarchy comc 
williin the spiritual canon and administrative jurisdiclion of Ihc Abbol, as 
Patriarchal Hxarch, who holds the Hxarchy scal. Ile scals all documents issued by 
him as Patriarchal Hxarch and also holds a Book of Deeds and complclc Records. 
Ile signs as follows: ‘The Abbot and Patriarchal Hxarch of Patmos (name)”. Al 
ihc end of cach ycar. hc submils a reporl lo Ihc Hcumcnical Patriarchate on the 
ovcrall sialc of the Monastery and the religious, moral, spiritual and social state of 
Ihc Christians of Ihc Hxarchy and, in general, on Ihc ccclesiaslical malters 
entrusted to him (Arliclc 9).

Ii has beeil already nolcd (hat the double purposc of the Monastery shapes 
the lwo different operational frameworks of ils institulional identity: Ihc identiiy 
of a monastic socicty and the identity of the spiritual and administrative center of 
Ihc Hucharistic Community of the whole Hxarchy. This follows not only from ihc 
first chaptcrof the Regulalion, bui from other provisions too.

Sincc there is no litcrature, yct, bccausc ii has not been long sincc the 
Regulalion w'as signed, Ibis is a firsl atlcmpl lo shed somc light on Ihc maller. 
Hcforc any other observalion, il should bc nolcd (hat Ihc Convcnl of Palmos, as a 
monastic brotherhood. docs not differ from any olhcr monaslic socicly, which as 
any olhcr “ecclesiastieal inslilulion", is a member of the local Hucharistic 
Community over which the compctent Metropolitan presides with patemal and 
protcctive care. Here, the compctent Metropolitan is not a local onc, but Ihc 
Hcumcnical Patriarch himsclf, who acts and deeides either in person or by bis 
representative, which is Ihc Hxarch.

Conscqucnlly, Ihc Abbot has full spiritual and adminislralivc leadership of 
ihc Brotherhood, and meanwhile, likc every olhcr Abbol, exerciscs bis power
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within the limils of legality under (he spiritual and patcrnal supcrvision of his 
Higher Authorily, the Heumcnical Patriarch. Ile is Irccly clecled by the 
Brotherhood. and he makes all the deeisions, either by himself or at important 
matlers deciding jointly with the Synaxis of Hlders, in compliance wilh the 
applicable rulcs.

Al the sanie time, the Abbot is the Kxarch of Patmos. As Kxarch, he 
represents the Patriarch with lull powers, excepl the power to ordain priests, since 
he is not a bishop. Being an Hxarch means thal he is entitled to acl on behalf of the 
Patriarch according to His Beatilude’s direetions. It must he noted thal the Abhot 
is deniocratieally eleeted by the Brotherhood to rule the Monastery. The Patriarch 
may not intervene further in the elections. beyond the approval of the date and 
result. However. the moinent the Heumcnical Patriarch, aller a legal inspection of 
the procedure, approves the result of the elections, and the new Abbot is inslalled, 
he ipso facto lllls the vacant position of the Hxarch. This is strong evidence thal 
the Heumcnical Patriarchate never ccascd placing a high priorily on the 
Monastery’s self-governance and remains firmly cominilted to it.

However, as a member of the lixarehia! Kucharistic Community, the 
Monastery duly funelions under the canonical and ecclesiastical Jurisdiction of the 
Hxarchy of the Heumcnical Patriarch. The Heumcnical Patriarch paternally and in 

a protective way, exercises the highest oversight of the Monastery, ensuring its 
regulär Operation in aceordance with the Divine and Holy Canons, the Internal 
Regulation. the Deeisions and General Regulalions of the Holy Synod and the 
applicable civil law.

In partieuiar, the rights and dulies of the Heumcnical Patriarch includc:

1. The commemoralion of his name during all Services and ceremonies thal 
take place in the Monastery, in aceordance with established ecclesiastical 
tradition and canonical Order (Arliclc 25 ü 2).

2. The approval or determinalion of the date of the Abhot’s election (Artiele
M§2).

5. The ratification of the result of the Abbot’s election (Artiele 12 !j I).
4. The determinalion of the date of the ordination and inslallalion of the new 

Abbot, according to the Typicon of the Monastery (Artiele 12 § 2).
5. The approval of the dccision of the Synaxis of the Brotherhood which 

aecepts the resignalion of the Abboi (Artiele 13 S 2).
6. The dccision on the appeal of the Abbot againsl his removal by the 

Synaxis of the Brotherhood.
7. On nominalion of the Abbot. the appointment of the members of the 

Synaxis of Hlders Ibr a period of one year (Artiele 15 § I).
X. The ratification of the election of one or morc new members of the 

Synaxis of Hlders. The new member is eleeted by the Synaxis of Hlders, 
on nominalion from the Abbol (Artiele 17 § I).
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9. The ratification of ihc Suspension or Ihe acceptance «f ihe rcsignalion of a 
memberof ihe Synaxis of Eiders (Arliclc 17 § 4).

10. The prior approval of a monk’s ordinalion as a pries! or deaeon (Artiele 
23 § 13).

I I. The ratification of Ihe Hrotherhood’s proposal for (he amendmenl of ihe 
Inlernal Regulation of ihe Convent and ihe Regulations of ihe 
depcndency Monasleries and Churehes (Metochia). In ihis ease the 
Patriarch aels jointly with ihe Holy Synixl (Ariiele 22 § 5, and 60 5 2).

Beyond theeleven special compeienees of Ihe Patriarch, provided throughoul 
ihe Arlieles of ihe Regulalion, wilh ihe mosl signifieanl one heilig die approval of 
Ihe eleclion, removal or rcsignalion of ihe Abhol. and ihe appointmcnl of Ihe 
Synaxis of Eiders, il must he noled ihal Ihe joinl deeision of Ihe Patriarch and ihe 
lloly Synod is presumed Io he competent (Ariiele 66 § 2), exeepl for maliers 
regarding the smoolh Operation of the Coenobium (see Ariiele, 15 § 8).

It must he noled ihal ihere are also some actions which are exercised 
exclusively by ihe lloly Synod. We can divide (hem in lwo groups: ihe first is 
related lo ihe panegyrie announcement of the lloly Synod as the supreme Judicial 
Power of ihe Convent and Ihe second is related lo Ihe role of ihe Synod as (he 
supervisory aulhorily of ihe Convenl’s finanees. More parlicularly, the lloly 
Synod is ihe only eompelent aulhorily lo pass judgmenl in ease of any aeeusalion 
of a monk who is also a clergyman. and his conviclion would lead eilher lo Ihe 
deprivalion of a tille of aulhorily or lo a permanent dismissal of the Brolhcrhood.

Addilionally, the lloly Synod is the only competent aulhorily for ihe 
following:

1. T he audiling of Ihe financial records of (he Monaslery in aceordanee wilh 
Ihe principles of good management and transparency and in line wilh Ihe 
civil law. The Ahbot al Ihe end of each bebruary submils lo Ihe lloly 
Synod (he annual financial report, wilh an assessmenl of all managerial 
actions of their legalily and feasihilily. execuled hy a valid audit enlity.

2. The prior approval of placing a pari of ihe Convenl’s capilal reserves in 
safe and cITicieni inveslmenls

3. The prior approval of purchasing, renling and selling real estale. The 
Holy Synod examines the legalily and ihe feasihilily of Ihe sale. If Ihc 
Convcnl inlends lo lease a piece of ils real eslale for more than live years, 
or less bul wilhoul a conlest, ihe permission of Ihe Holy Synod is also 
nceded.

4. The prior approval of selling any asset of the Convent.

The fourth Chapter of Ihe Regulation under the tille About the Synaxis of 
Ehlers and the Committee includes a group of live arlieles, conccrning Ihe 
composilion and dulies of ihe Synaxis of Eiders (Ariiele 15). Ihe compeienees of
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llie Kxeculive Committee (Article 16) and other issues of membership (Article 
17). ihe procedures for the hearings of die Synaxis ol’ Hlders (Article 18) willi a 
•special Provision on how Communications are Ibrmally opened by die Abbot and 
read by die Scerelary, dtiring a Meeting ol' (he Synaxis (Article 19).

The Synaxis of Hlders, alongside the Abbot, constitutes a permanent 
collcctive governing body, having supervision of the convent and entruslcd willi 
die smoolh Operation of it. The members of die Synaxis of Hlders are selccted and 
appointed each year by die Hcumenical Patriarchale from among die members of 
the Brotherhood on die recommendation of Ihe Abhot. Ii is composed of 5 
members in addition Io the Abbol, and when die members of the Monastery reacli 
twcnly (20), die Synaxis may be expanded tu nine members. including die 
Abbol1’. The Synaxis of Hlders governs (he Monastery in all but die spiritual 

matiers. Indicalively, ils main dulies are:

1. Carrying out the financial, managerial and treasury Services of the lloly 
Monastery; managing the movable and immovable property of die lloly 
Monastery

2. Accepting or rejecting gifls or inheritances, buying or selling land, 
entcring inlo loan or ollier agreements, willi Ihe prior approval of die 
Hcumenical Patriarchale

3. Atlending lo (he provision of all necessary supplies
4. Dralling die animal budget and an income-expendilure aecount of die 

Holy Monastery submilting il for approval lo Ihe Hcumenical Patriarchate
5. Appointing a Legal Advisor and authori/.ing him lo represent die lloly 

Monastery
6. On the recommendation of the Abbol. appointing or dismissing noviees, 

ordaining brolhers as monks, elevalion lo Ihe stalus of "Megaloschimos” 
and ordaining brolhers lo priests presbyters

7. In general, the Synaxis, among other dulies. is enlilled to lake decisions 
on any maller not expressly menlioned al die Regulation, but nceded for 
the smoolh Operation of Ihe Convent.

8. Also, ihe Synaxis is responsible for the clection, on the recommendation 
of Ihe Abbol. of iwo of its members to servc on die Kxeculive Committee 
alongside the Abbot. which reports lo the Convention of the Hlders on a 
regulär basis.

The members of the Kxeculive Committee cooperale closely alongside the 
Abboi and exereise administrative and managerial dulies under bis Chairmanship.

' Huriher incrcascs are pcrmillcd following any incrcasc in Ihe niembers of Ihe Convem and in 
Proportion of one aildilional nicmhcr for live additional convent brolhers (1:5) and as such on a total of 
Isvenly l ive (25) Convent brolhers die Convention of Ihe Hitlers will have len members. eie.
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One of its members is specifically cnlrusted I» carry out the funclions of 
Treasurer. More specifically the Committee:

1. Kxecules the deeisions ol the Synaxis of Hlilers,
2. Oversees and manages the current malters of the monastery’s property, 

within the limits of the deeisions of the Synaxis of Klders,
3. Holds under its own responsibility the keys of the treasury of the 

Monastery and its official stamp.

The fifth Chapter of the Regulation is devoted lo the Synaxis of the 
Brothcrhood. The main issues of litis Chapter includc the Constitution and 
composition of the Brothcrhood, acquisilion and loss of Membcrship, the 
enrollmenl and removal of Novices, dulies of the Brothers and the Novices, 
malters upon their spiritual and economical position.

It is worlh noling (hat the Synaxis of the Brothcrhood is endowed with 
specifically and clearly mentioned duties and rights. More particularly, the 
Brothers of the Convent have the right to partieipate in the election of the Abbot 
and may, alter having beeil registered in the Book of Monks for seven years, pul 
themselves Ibrward for consideralion for the position of Abbot.

Appendicular brolhers lack the above administrative rights unless considercd 
conventees, following a relevant application by tliem, which is examined and 
decided by the Synaxis of Klders.

The Synaxis of the Brothcrhood is composed of all Convent and 
appendicular brolhers and is eonvened by the Abbot, following a decision by the 
Synaxis of Klders in the presence of a quorum (2/3 of its members).

1. The Synaxis eleets the Abhol, as Chapter C of the Regulation provides.
2. Il decides through a 2/3 majority on the resignalion of the Abbol. and on 

proposal by the Synaxis of Klders, for the removal of the Abbol, prior to 
the final judgmenl and decision by the licumenieal Patriarchate

3. In addition, following the recommendation of the Synaxis of Klders, it 
decides on the amendment of the Internal Regulation through a 2/3 
majority. As already mentioned. any decision to amend the present 
Regulation is validly elTectcd only following ralification by the 
Ecumcnical Patriarchate and the Holy Synod.

The Synaxis of (he Brothcrhood can be eonvened by the Abbol himself. to 
receive a spiritual talk by him or another distinguished person. Il must be noted 
Ihal although the Synaxis or the Brothcrhood is the electoral body which eleets (he 
Abbot, it does not elect the members of the Synaxis of Klders and cannot depose 
them, when necessily arises, by means of a judicial condemning vote.

The sixth chapter, under the title About Order and Services (Diakonimata), 
includes eleven arliclos and lollows the provisions of the Rule of Christodoulos,



regarding Ihe Order in Worship, Ihe lahlc and Ihe dulics of (he brothers 
rcsponsihle Ibr parlieular Services, UHukonemata). The service of (he Monasiery of 
Apocalypse is pariicnlarly descrihed hy a single ariiele ol'lhe sevenlh chapler. The 
servanl should he a hieromonk accompanied hy (wo or ihree monks.

Chaplers eiglii and nine respeclively delermine ihe manauerial ritlcs J'or miy 
dependmu properly of (he Monasiery loealed eilher wilhin (he Hxarehy 
(hexartema) or oulside of ils terrilory (melochion).

The lenih chapler, ander (he liile Management of ihe Monastery's Property, 
includes iweniy arlieles. We have already menlioned Ihe mosl significanl rules of 
(his chapler and del’ined ihe framework of Ihe financial supervision of Ihe 
Convenl. excrciscd hy ihe Hcuinenical Palriarchale. In principle, ihe Convenl as a 
legal eniily from Ihe siandpoinl of hoili ecclesiaslieal and eivil law (ariiele 17 
Paragraph I of ihe Conslilulion of (ireecc, First Prolocol of ihe European 
Convention on Human Kighis, paragraph l .l) relains ihe prerogalive of owning 
und managing ils own ecclesiaslieal properly. pursuant lo Ihe respeclive Orders of 
ihe Regulation (ariiele 42). In ariiele 43, ihe provisions of ('neck legislalion 1..1X 
22.4/16.5/1926 in conjunclion wilh arlieles 4 and 23 of M. I.. 1539/1938. and P.l). 
31.12.1948/10.1.1949 on ihe inalienable nalure of ihe Convenl's ownership riglu 
are called lipon. The Regulalion makes a reference only lo Ihe specific arlieles and 
Ihe specific maller of regislering ihe riglu lo ihe properly and ils inalienable nature 
and docs nol make a general reference io Creek legislalion. This is a reasonable 
choice. given Ihal (he Convenl is subject lo Ihe special ecclesiaslieal Dodecanese 
regime and nol lo ihal of ihe Aulocephalous Cluireh of Creece. Therefore. such a 
general reference would nol he wise. as ii would cause confusion in Ihe issue of 
applicable law and miglu raise Ihe qucslion of a pro rata appliealion of Creek law 
°n numerous mallers. A positive answer lo such a question would cause more 
confusion. Noneihelcss. alihough nol referred lo rxpressis verhi.s, general Creek 
law provisions eoncerning all religious eorntnunilics and churches on Creek 
lerrilory do constilule Ihe applicable law on Ihe lloly Convenl of Palmos, loo. For 
cxample, as ii arises l'roin Arlieles 966 and 971 of ihe Creek Civil Code, ihe 
"bjects, designaled (o serve religious aims and for Ihe whole period of this 
designalion. belong lo ihe catcgory of ihe "non-markel goods". Nobody can argue 
•hat (he huildings, Ihe premises and Ihe belongings of Ihe Convenl are exeluded 
h'om Ihe “non-markel goods", just hecause ihe Regulation does nol provides such 
clause.

Therefore, alihough Ihe Regulation does nol follow ihe cxample of Ihe 
Charter of Ihe Church of Creece and makes no explieil reference lo Ihe 
abovemenlioned arlieles. (he Monasiery cannol he sold. leased or donated lo 
ethers. In addition. wilhoul express reference lo Creek legislalion. ihe Regulation 
follows ii in all prohibilions of ihe sale and disposilion of properly eoncerning 
Public order rules. These Creek law prohibilions conccm properly of hisiorieal. 
cultural and archaeological significanee. Mosl parlieularly, ariiele 47 of ihe
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Regulation provides thal ihc Convent shall not under any circumstances seil or 
olherwisc dispose ils properly. nor converl ils edifices, or seil or changc ils 
huildings of archaeological, hislorieal or cultural significance lor any oiher use 
whalsoever (Artiele 47). Furthermore, the economic resources of ihc Convent 
shall consist of income derived l'rom the legally and canonically acccpted sources 
and activities specifically descrihed in the 4()"' artiele of the Regulation. Front the 

4Ist Artiele we can derive that the Convent is self-supporting, and shall also 
contribute financial assistance to Philanthropie and missionary aims, lo the 
Palmias School, ihc Fxarchy, and the Fcumenical Patriarchate, and any oiher 
purpose decided hy the Synaxis of Fklers, subject to the rules of the Regulation, 
which definc prudenlial supervision and audit.

It must he noled that the Brolherhood proposed to the Fcumenical 
Patriarchate, and the Fcumenical Patriarchate agreed, to provide the Regulation of 
the Convent wilh a very strict model of supervision on the financcs and 
managerial actions regarding the legal slatus of the monastic properly. This model 
is definitely not an "innovation”. On the contrary it is familiär to all Charters of 
the live different eeclesiastical regimes, and in line wilh the Greek legal 
environment. Nevertheless, the design of this model lor Controlling the legality 
and regularity of salcs and purchases, leasing and renting, and in general of any 
kiiul of disposition of movahles, immovables and volives is sitnilar lo the model 
tried and lested over decades conlained in the Charter of the Church of Greece, as 
well as the relevant picces of Icgislalion of the Greek Stale14. The above cltoice is 

easy to explain as Patmos, front a political perspective, belongs to the State of 
Greece. Consequently, the mclhod of the financial audit of the Holy Convent must 
be compatible with the particularitics of national legislation on management of 
Convent properly and in general of all public benefit and charity Ibundations.

I ltis good cltoice by the Patriarchate and the floly Convent of Patmos serves 
the principle of equal trealment in regards (o the legal enlity of the Convent 
compared lo the oiher monastic legal cnlitics of the Greek territory, 'fite Convent, 
given the exercise of a hereloforc not very strict financial audit by the spiritual 
supervisory authority, front time to time faccd crilicism thal it enjoyed benelicial 
trealment contpared lo other Convents which belong to the Greek Church, and are 
subject lo strict fiscal audits by the State and prevenlive supervisory review by the 
floly Synod of the Church of Greece. In my view, increasing the degree of 
supervision and prevenlive review of the administration and management was 
deemed necessary to sltow thal the Fcumenical Patriarchate Itas laken adequate 
measures lo ensurc Iransparency and prudcnl management in the eyes of the 
Church, the Greek Stale and the International Community, and in order lo prolcct 
the Convent from heilig an easy targel of defamation. ln realily, according (o my 
assessment, this choiec did not increase the capacity of the Fcumenical 
Patriarchate to have the oversight control of the financcs. This capacity heul 11

11 Cf. S. TROIANOS' concisc presenlation of the administrative supervision on llic financcs ol 
ihc Convents of ihc Church of Circccc: Tö KaOcoTcöc Stonci'iofxix; töiv iepoiv jtovtöv) [The Status of 
administration of the I loly Monasleries[, in: Kkklesia 77 (2000) 29-31.
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already been awarded to the Patriarchate, when the Monastery became a 
stavropeigion, according Io the monastic rules and orthodox Canon Law. Whal the 
Regulation has really changed is (hat, for the first time in the hislory of the 
Convent, the procedurc for financial management has been sei in detail, as well as 
eonlrol and inspeelion, to meet the legal reqtiircments.

The eleventh ehapter provides for Ihe disciptinary review of die members of 
the Urotherhood.

The last ehapter provides for the offieial celebrations of the Convent, the 
separate seals of the abbaey and the legation. the assignment of the administration 
of Ihe Convent Io the sovercign Kcumenieal Patriarchate in ease the Convent falls 
into deeline duc to laek of monks or other reasons. In this event and for as long as 
necessary for repopulaling the Convent or restoring il to normal Operation, the 
Property and assets of the Convent shall he adminislered by Ihe Kcumenieal 
Patriarchale.

The last article assigns eompetenee Io the Iloly Synod for any matter not 
provided for by the Regulation, following a reporl by Ihe Abbol and the Synaxis 
of Klders. In addition. the article strictly mentions that the Regulation was ilrafted 
Ky the Brotherhood and approved by the Iloly Synod. Paragraph 3 provides (hat it 
comes into force upon approval by the Iloly Synod whilst the last paragraph 
provides for its amendmenl or repeal procedurc. It beeomes effeetive eilher 
through a recommendation by the Synaxis of Klders and a decision by the 
Kcumenieal Patriarch or ipso jure by the Iloly Synod. i.e. withoul prior request or 

recommendation by the Convent. III.

III. General Conclusion

ln conclusion, apart l'rom a lew minor obscurilies. whieh ean be addressed 
using the usual methods for the interprelalion of legal texts. the New Regulation of 
die Holy Monastery of Patmos is detailed and eomprehensive and leaves no 
margin for misinlerprelations or seemingly lawful devialions from the letler and 
spirit of its eontenl. I he l'ael that alter so many eenluries of Operation, the Holy 
Convent of Patmos finally has a eomposed and eomprehensive regulatory text is 
°1 hislorieal signilleanee. Il highlights that the particular law of the Kastcrn 
Orthodox Cliurch, is, day by day, heilig adjusted to the Contemporary legal 

Environments. Legal rules that are transparent and general in nalure cnhanec the 
Prineiple of legality and legal ccrtainly.
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l'HKCHURCHKS AND RKLIGIOUS ORGAN I'/.ATIONS IN ROMANIA. 
BKTWKKN TRADITION AND TRANSITION

Kmanuel T ä v a I ä, Sibiu/llermannsladt

In (hc last dccadcs, Romanian soeiety has undcrgone a scrics of 
Iransformalions, cspccially of a legislative nalure. Iransformalions ihal have had a 
greal impacl over all ihe seclors of aelivily. Il musl he said Ihal in lerms of 
ccclesiastical Icgislalion or of slale legislalion regarding religious eulls, ihere a 
scrics of novellics and adjuslmenis lo Icgislalion were regislercd in order io 
corrcspond as nnicli as possihle lo Ihe new Romanian realilies.

Wc are lalking ahoul a counlry Ihal was a Ibrmcr member of die Soviel hloc 
where religious manifeslalion was obstrueled lor a long period of time, ihe C’hurch 
heing lorced lo withdraw inlo die so called "liturgical glietto” and ils 
manifeslalion extra murros heing impossihle. Therefore, ihe syslem of Byzanline 
symphony so oflen invoked in die rclalionship helween ihe Church and die State, 
was removed. As in die Byzanline symphony, tliough, die Church eontinued lo 
pray for Ihe Slale and oflen lo ask die Slate lo allow a serics of aclions and 
manifcslalions. This rclalionship eoniinued even aller 1990, when Ihe Slale starlcd 
lo support die C’hurch again. Inil il is oflen tempted lo suhduc ihe Church.

Sinec die subjecl of our rneciing is relalcd to “l’arlicular Kaws of die 
Churches”, I will present so me aspccls of die new Statute of die Romanian 
Orthodox Church wilh ils legal implications, as well as some aspeets governed by 
oilier laws regarding religious culis in Romania.

/. Parlicular iMWsfor llie Orthodox Church in Romania - pasl and present

In ihe presenl territory of Romania, slalulcs in die Iruc sense of die word 
have exisled ever since die I911' Century. The firsi of llieni is ihe Organic Statute of 
Ihr Metropolitan Andrei §aguna, drafled in 1X68 and approved in 1869 by Ihe 
supreme head of Ihe Auslro-Hungarian Kmpire. This Statute served as a model for 
die Sialute Ihal Stands as ihe basis of die Organization of ihe Romanian 
Palriarchate in 1925. allhough liiere functioncd oulside Transylvania a Statute for 
ihe organization of die Orthodox Church since 1872. The acceptance of Ihe 
principles of Ihe Orthodox Church Stalule from Transylvania was a condition of 
Ihe church here lo unile wilh Ihal of Ihe olher Romanian provinces. The changes 
Ihal took place on Ihe polilical scene aller die Seeond World War brought about 
die elaboration of a new Statute for die Church, enacled on 23 February 1949.

Linder similar conditions of changes al die end of ihe 20lh Century, Ihe need 

lo renew ihe Romanian Orthodox Church Statute emerged. After 1990, Ihe former 
Sialute was already clullered wilh over 100 amendments which aimed lo reassert 
die freedom of religion, die autonomy of die Church. the rcdellnition of die 
rclationships helween die Church and Ihe Slale, die regulalion of religious 
assislance in schools, hospilals, and prisons or regulalions regarding die Romanian
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diaspora. The Statute of (he Orthodox Chureh proved to he a necessily, as it was 
Idr any olher denominalion recognised hy the state, under Artiele 29 of the 
Romanian Constitution (hat reads:

“All religious shall he free and organised in aeeordanee vvith their own
Statutes, under the terms laid down hy law".

In the sanie time, the Law 489/2006 on Religious Freedom and the General 
Status of Denominations shows that religious denominalions are regtdated in 
aeeordanee with the Constitution and hased on Law 489/2006.

II. Tlu’ new Statute of the Romanian Orthodox Chureh (2008)

The new Statute of the Romanian Orthodox Chureh tries to eomhine tradition 
with the perpetual transilion of the Romanian soeiety. In a eertain setise. the new 
Statute eonlinues the previous one, heeause we ean still find traees oft he Organie 
Statute of Metropolitan Andrei $aguna from Transylvania. A first special fealure 
°l Ihe Statute highlighted hy the Patriarch Daniel1 is that in the Statute a strong 

etnphasis on the relationship between freedom and responsihdity ean he 
distlinguished and between our own autonomy and Cooperation with the others at 
any level: national, regional and dioeesan. Wilhin lliis special fealure. at the hasis 
°l whieh ultimalely lies the free will that is eneountered on the eoordinate freedom 
- responsibility, it ean he nolieed that the Chureh is encouraged to take 
responsibilily Ibr the Orthodox values and their proper management according to 
the specific needs of areas. parishes and of Ihe Chureh as a whole.

Another specific fealure of the new Statute of the Romanian Orthodox 
Chureh is that it intensifies synodality in the sense that it ensures responsibility 
and greater power to bishops. Neverlheless, it crcates a larger framework Ibr the 
Cooperation between elergy and laily hy the introduction of new provisions Ibr the 
National Chureh Assembly. in the Dioeesan Assembly and espeeially in parishes, 
whieh are covered under new rules in Ihe new Statute. I he current Statute tries to 
present the elements that lie at the hasis of the Romanian Orthodox Church's 
Organisation and funelioning, and it makes referenee to eanonieal tradition and to 
panorthodox eommunion, the dimension of territorial and personal aelivitv. Ihe 
predominanee of Ihe pastoral-missionary dimension and the arrangemenl of 
religious Services within chureh olTiees.

From the very first artiele. the new Statute gives a sign of ecclesiological 
coherenee. If in the former Statute the Romanian Orthodox Chureh was prescnled 
as an Institution that “comprises Orthodox Christians from hoth Romania and

' Slaluttil pentru organi/area $i lunclionarca Hisericii Orlodoxe Romane |- ROC Statute], 
hucharesl 200X. 9. The ROC Statute was revised in 2011, hui it was not puhlishcd in Ihe Official 
Oazcttc ol Romania. so from a juridical perspective it ean not he lakeli inlo accounl.
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abroad”', ihe llrst arliclc of ihe present Statute underlines the identity of the 
C'hurch as

"ihe community of Orthodox Christians, clergy, monks and lay people, 
canonically constiluled in parishes and monasleries in the dioccses of the 
Komanian Patriarchale inside and oulside tlie Komanian fronliers. which 
wilness God in the lloly Trinity, the Falber, Son and Holy Spirit, based on 
the lloly Scripture, liturgical Services and canonical order"'.

The dil'ference belween the lwo phrases is fundamental. If the first phrase is 
associalive, showing that the C’hurch comprises Christians, without giving any 
dcfinition of the Church's manilestation, the current phrasing underlines the 
communion character of the Church. Article 6 is the one that continues to display 
the difference in perspective. If an association is built up of people, the Church 
consisls of eommunilies that come together in the name of Christ and honour Hin) 
as Hcad of Ihe Church. The Church is the community of those who take Ihe Holy 
Bucharisi. and il is organised according Io society’s parlicularities.

III. The Lay persons and their rote in ihe acceptance of ihe news Statute

As prcviously menlioned, Ihe new Statute inlensificd synodality, in the scnso 
(hat it grants a grealer responsibility and power to the Synod, composcd of all Ihe 
bishops of ihe Komanian Orthodox Church. I he argument used in favourof such a 
regulalion is that synodality represents the guarantee of some wise decisions 
which is why inlallibility is a fcalure of synodality. At the same time, synodality 
showcases the demoeralic spirit that must come first in the leading of all 
institutions. As a matter of fact, this kind of management was known in 
Christianity front a vcry early slage, an eloquent example being the Apostolic 
Synod of Jerusalem in the year 50. In my opinion, as a member of Ihe 
Transylvanian ecclesiastic community and knowing how much the Metropolitan 
Nicolae Hälan slruggled in the 1920s to undertake §aguna’s principles, in the 
Statute of the Komanian Patriarchate, I cannot help deelaring my disagreement 
againsl such centralisation of dccision-making power and against reducing the 
posilion of lay people in ihe Church. If until now, in the election of bishops, 
because il is here that ihe greatest changes have occurrcd, lay persons took pari in 
Ihe elections, ollen prevailing against some bishops’ desires, given that they 
represenled lwo thirds of the Diocesan Assembly slruclure with decisional power. 
now the final decision resls solely with Ihe Synod formed only of bishops. The 
Church canons and the practice of olher sister Orthodox Churches were surely 
invoked, bul I have never been a big fan of Ibllowing and Shilling law only 
because it functions elsewhere, tlius giving up what bas been applied for over half 
a Century wilhoul any harm to the Church. It was argued that lay persons would * 1

Art. I of the Statute on Ihe Organisation and funelioning of the Komanian Orthodox Cltureh.
1 See J. Z.I/.OUI.AS, L’litre hcclcsial. Cieneve 1981. 192.
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nol know die priorilies of ihc Church’s pastorul and missionary work, or thal Ihcy 
could he inllucnced by one of the proposed candidales. We must not folget, 
though, thal the bishops ihemselves nominale the members of the Hparchial 
Assembly which could be of good quality or not, depending on whal euch bishop 
wants (o have in his eparehy. The bishops' decision-making power has been 
greatly cnhaneed. Whether (his is beneficial or not remains to be seen. Anyway, 
the aetive role of lay persons in the cleclions of bisbops was described as long ago 
as 1939 by the grealesl Romanian eanonisl, Liviu Slan in his work. The lay 
persons in tlie Church'.

In anolher train of thought, if we talk about collahoration with lay persons, 
we may say thal il is a vcry good thing because human beings necd attention and 
in order Io draw them out from daily routine, the Church should give them new 
responsibilities. Responsibility brings them eloser to the Church and ihus thcy can 
aecomplish Illings Idr the inslitution thal has placed trust in them. Moreover, the 
eslablishmem of the organisational pallern of forums composed of lwo-thirds lay 
persons creates a good impression of the Church's activity. This is a normal thing 
because we could say thal by “Church" we do not only mean clergymen but also 
lay persons, the Church being a divine-human inslitution by definition. Therefore, 
lay persons eontinue to be part of ecclesiaslical slruetures in the same proporlion, 
°nly thal these slruetures lost their decision- making right, to the detrimcnl. in 
lavour of a merely advisory one.

As a novclly element, although until now only adult males residing in thal 
Parish attended the Farish Assembly, in the new Statute in Arliclc 54 paragraph 2 
il is shown lhat the Parish Assembly is formed by the adult faithful from thal 
parish, both males and femalcs. Al the same time, the priest was nol considered 
administrator of the Church's wealth, but the vestryman had this function; in 
reality this did not oceur in any parish of (he country. Now il is stated thal the 
priest is rcsponsiblc Ibr the wealth of the church, counting on the help of one or 
evcn two vcslrymen.

IV. Theological etlncation according to the new Statute and civil ktws

This Statute govcrns the theological edueation Ibr the training of clergy, as 
Well as aspeets regarding the leaching of religion in public sehools (starting with 
Article 115). The pre-universily orthodox theological units of edueation are 

mtegrated in Romania in the pre-universily and university state System, based on 
H'e protocols concluded between the Romanian Patriarchate and the Ministry of 
l’ducation since 1991. The edueation plans and Curriculum Ibr the pre-universily 
edueation are eslablished by the lloly Synod; university curricula are only 
approved by the Synod, alter having been previously eslablished by the Facilities 
l)l Theology and approved by the Metropolitan Synods.

k STAN, Mircnii in Hisericä. Snuliu caminic isloric, Sibiu 1939. 251-609.
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Mösl of ihc l'aculties of Theology in Romania arc of recenl dale. Thcy 
appeared aller 1990, even Ihough some may claim a longcr hislory. Where Ihey 
previously exisled, (bis was inlerrupled in 1948, wlien Ihc Communisl regime was 
eslablishcd. The Situation in Romania was similar in ihis regard Io llial of Russin 
or Ukraine, rather than Io llial of Ihe German Democratic Republie (wherc die 
facullies of theology eonlinued to funclion in slale universilies) or Roland (which 
kepl a Calholic universily in Lublin) . In Romania, only two theological insiilutes 
survived ihe Communis! period: in Bucharesl and Sibiu.

Rassing of ihe inslilulions of theology in universilies was juslilied as a relurn 
Io ihe slale belore 1948. invoking, in Ihe case of iheological facullies also, ihe 
prineiple of reparalive juslice Io bring Illings lo Hie Status quo ante - ihe slage 
before estahlishmenl of slale eommunism and ol fieial alheism.

Aller ihe evenls of 1989, die relurn of academie iheology wilhin Ihe 
universily was nol awaiied loo long. The universily level “Iheological insiilutes", 
as ihey were dien called. bccame facullies of Iheology in 1991, being included in 
slale universilies following a protoeol between Ihe Ministry of Hduealion, ihe 
Slale vScerelarial for Religious Affairs (SSRA) and die Romanian Palriarehale. The 
Rroloeol, signed in May I9916, look inlo accounl ihree exisling insiilules al Ihe 

lime, in Bucharesl, Sibiu and la$i (eslablishcd in 1990). The provisions of die 
Rroloeol were implemenled willi Ihe slari of Ihe new academie year (1991-1992). 
According lo Ihe Rroloeol. die enrollmenl was lo he l'ixed, for Ihe Department of 
Rastoral Theology (whose graduales would be able lo request enlry into ihe 
clergy), by ihe Ratriarchate, and for die double speciali/.alions (Leders and 
Theology, Theology and Social Assislance), by die Patriarchale and Ihe universily 
(Article 4)7.

From Chureh’s perspective, Ihe proloeol has solved several issues 
simullaneously. First, il solved die problem of finaneing iheological insiilules. 
Rassing under Ihe palronage of Slale, die funds problem for organi/.ing iheological 
sludies eeased to be a problem, being automalically Iranslerred lo die universilies 
and public aulhorilies. The solution of translorming private Iheological inslilulions 
inlo public facullies allowed, as a resull. Ihe development of academie Iheology. 
Wilhin a deeade. die number of Orthodox iheological schools inereased from lliree 
(Ihe date ofsigning die Rroloeol) io fiftecn (eleven facullies and four deparlments 
of Orthodox theology). The number of studenls and leachers has also inereased. 
along with institutionai and financial capacily oflhe Orthodox theology lo finance 
rescarches, organize congresses, edil publicalioiis, eie.8 * *

' S. I’. RAMET. Nihil Ohstal: Reiigion, Polilies, and Social Change in Easl-Central Hurope and 
Russin, Durham-London 1998,6.

* Proiocol No. 9870 of May 30,1991.
' Cf. hiip-7Avww.f(ouh.ro/index.ph|)?op(ion-coin_conicni&view=aniclc&id=88%3Aisloricul-

lacuiiaiii &ca(id=8%3Aslalic&llcmid=286&lang=en |2. 8, 20131.
' According lo figurcs from ihc National Slalislics Inslilulc INSI), lnvä|ämänl superior la 

tnccpulul an ul ui universitär 2008-21X19 | Higher Hduealion al Ihc Beginning of ihc Academie Year 
2008-2009], Hucharesl 2009, 8-11.



Romanian Thcology l'rom ihc public univcrsilics is aclually a thcology 
largely subordinalc lo Ihc denoininalions, although the Stute (Universily) gives llie 
money atul llie Church gives the blessings. According lo die Framework 
Regulation of the Facilities of Orthodox Theology in the Romanian Patriarchate 
(appmved hy Ihc decision 2411 of the Holy Synod lrom June 4-5. 1998)'. ihese 
slructurcs “are linder dual Subordination, lo ihc Romanian Orlhodox Church and lo 
die public univcrsilics ihey belong to” (An. I). The framevvork in which die 
Iheology lacullies operalc is formed, in addilion lo ihc Regulalion, by Ihe 
Hducalion Law (1/2011). llie Acadcmic Charter of each Universily. Ihe Statute of 
die Romanian Orlhodox Church (Pari II, chap. I. an. 115-121) and die Prolocol 
signed on May 30, 1991 belween the Orlhodox Church and ihc Minislry of 
Hducalion, through which old iheological insliluies in Sibiu and Hucharesi. as well 
as Ihe newly eslablished Facully of Theology in lasi. were integraled inio slale 
universilies.

According lo die Framework Regulalion, Ihc mission of ihe lacullies of 
Orlhodox Iheology is lo “eonlribule lo slrenglhening die unily of failh and die 
Promotion of Orthodox spiriluality and mission of the Church” in Romanian 
society (An. 3). The document here imroduces an important dislinction which 
^stablishcs die dulies of the lwo enlilies lo which ihe lacullies of iheology are 
suhordinaled. namely: the Church and die Minislry of Hducalion. According lo 
ihis regulation, "organi/alionally, adminislralively, technieally and linancially” 
die lacullies would be suhordinaled lo die universily lo which ihey belong, while 
1,1 terms of “Iheological and spiritual canon” Ihey would he suhordinaled lo Ihe 
ccclesiaslical aulhorilies (Ari. 4). The curricula include. in lurn, (he consent of ihe 
Commission above menlioned. On June 18, 2012 a commillee of Ihe Romanian 
Hairiarehate was formed Ibr die dialogue with Ihe Romanian Minislry of 
Hducalion, especially Ibr die problem regarding Ihe lacullies of Orthodox 
theology, since the problem of ihe large number of sehools of iheology in 
Romania has beeil raised increasingly and liiere were concerns about Ihis number 

and about ihe qualily of Iheological educalion. Ii was decided. by a decision of die 
lloly Synod, lo eslablish a commillee Ibr dialogue wilh die Minislry of Hducalion 

"i which an objeclive assessmenl of all educalional inslilulions would be carried 
°H; a sei of nieasures for the improvemenl of educalion al Ihe hachelor level as 
Well as Master and especially Doctoralc would also be developed. laking inio 
ticcouni Ihe rigors demanded by each level of educalion.

V. The Social Assistance according to the ROC Statute

Aller 134 articles on die Organization and functioning of ihc Orlhodox 
( durch, die Slalule regulales die religioits assistance carried out by the Church.

Note Ihal. according to ihc litte of ihis documcm. ihc lacullies of thcology arc pari ol the 
Romanian Patriarchale, a signilicant detail - al least in terms of Ihe l«X' Ibr Ihe rclaiionship hclween 
,llc Church and thcsc inslilulions.
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The Government of Romania has eoneluded eooperation protocols in the field of 
soeial inclusion with different reeogni/.ed cults such as the komanian Orthodox 
Chureh. the Roman Catholie Church or (hu Creek Catholic Church. The 
Government plans on signing such protocols with ollier cults as well. These 
protocols institutionali/.e a eooperation that exisls al central and local levels in 
carrying out social projecls. In order io help the disadvantaged Romanians in an 
cITcclive way, social cohesion, lolerance and respect are mandatory, hui 
commitment is perhaps the most important. In the midst of the false media scandal 
on the new Act on Cults. the emphasis of the positive pari of the text was 
deliberately missed. Or, the novelly, pur excellence, of the Act on Cults consists in 
a totally new restatement. legally and mentally. of the relationships belween state 
and religious denominations. Article 7(1) specilles:

“The Komanian State recogniscs the denominations’ spiritual, educational, 
social-charitahle, cultural and social partnership role, as well as their Status 
of social peace”.

l urlher, Article 10 (7) adds an extra eoncretcncss:

"The Stale shall also support the activity of tecognised denominations in 
their eapacily as providers of social Services".

Praclically speaking, the Stale no longer defines ils relationships in terms of 
control. Through social partnership, the post-communist komanian State makes a 
signilicanl step towards the recovery of cilizenship as a complemenlary atlriluite 
of the polilical exercise, Religious denominations are social parlncrs and parts of 
the civil sociely in the satne time. As such, all religious denominations have the 
possibilily of a wider eooperation with public institutions and to enjoy the Slate’s 
suhsidiary support. The latter may not delegate ils own obligations, but noles that. 
through the partnership with the religious dimension of sociely, il is in a position 
to perform ils duties more cohcrenlly and effectively. As we are still far Irom 
being a social state alter the wcll-known Huropean modcl, anchoring the 
suhsidiary principle of partnership in the text of the Act on Cults is similar to a 
true cacsura in the legal (hinking of the Romanian state law.

It is obvious that how religious denominations will exploil constructively the 
chanccs of Iltis partnership depends greatly on themselves. if il is taken seriously 
and if it succeeds, (wo decades aller the fall of comniunism, to give Christian 
Romania (he much needed social dimension of juslice, compassion and solidarity.

The Komanian government has agreed to coopcrate with the Patriarchate of 
the Romanian Orthodox Church and rcprescnlatives of the Conference of Catholic 
Bishops of hoth rites in Romania. In the social and pastoral area, the Church 
understood that a special connection belween liturgy and philanthropy is 
necessary. The Church has developed an organised syslem of social activity since 
1990, which has cxpericnced particular dynamics over the last years. There are 
many social institutions within the Romanian Patriarchale and the olher
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recognised religious organi/alions, such as insiimtes for chilclrcn, for the cldcrly, 
•social canlccns and bakcrics, medical assislance ccnlres, social pharmacics. 
centres of diagnosis and trealment lbr pcoplc wilh disahililics, counsclling ccnlres, 
assislance ccnlres lbr victims of human irafficking, and assislance centrcs for 
families in need. Several assislance and counsclling ccnlres have been eslablished 
wilh ihe help of HU l'unds.

On ihe 2,ul October 2007, Ihe Treaty of Cooperation in the Area of Social 
Inclusion belwecn ihe Romanian Palriarchale and the Romanian governmenl has 
been signed, and a Treaty of Cooperalion regarding Partnership in ihe Heids of 
Medical and Mental Assislance between the Romanian Patriarchate and the 
Ministry of Health was concluded on 24 July 2008.

These new regulalions regarding the cooperalion between Stale and C’hurch 
in the social field cannol simply be explaincd by the people's trusl in the Cliurch. 
They also steni froin a desire to solve several social problcms: poverly, bad health. 
Migration, unemployment, special nceds of old people, childrcn and disabled 
persons etc. These problcms of Romanian society are not only problcms of the 
state, but also pastoral problcms of Ihe Cliurch. Phrased differenlly, the aulonomy 
and equality of churches in relation to the state iloes not exclude cooperalion and 
shared responsibilily. Tradition must be underslooil as a dynamic proeess of 
creatively dealing wilh hasie principles, not simply as a replication of pasl models.

Hy coming Io Ihe supporl of sulTering people, the Cliurch revives aneieni 
Christian customs, in which Liturgy is accompanied by an offertory for the poor. 
The lacl that Ibis Statute intensifies the Philanthropie mission alongsidc the 
I'lurgical, pastoral and cultural ones, is nothing but an awakening of Ihe 

consciences ofthose who sulTcr that at least the Cliurch supports ihcm.
Another fealure of the new Statute is that ii ereiltes a framework for Ihe 

presence of ihr Church in society by using mcans of communieation wilh the 
niteniion of inlensifying the liturgical. pastoral, cultural and Philanthropie mission. 
Ulis is a very beneficial fact. because it is through the crcalion of mass mcans of 

eommunicalion that one may morc easily reacli the hearts of larger masses of 
Christians, who could thereby receive important informalion on the valucs of 
Orthodox Christianity. Allhough the press and publications werc censored uiitil 
1 lJ8P. alierwards morc and morc religious magazines began to appear and the 

nuniber of books wilh a religious prollle increased dramatically. Against these 
ncw and changing conditions that Romanian society and the Church would face, a 
scries of negative Speeches against the Orthodox Church appeared in the lay press. 
These were linked, for example, to Ihe dcbales on the reslilulion of properties that 

W'crc confiscaled by the communisl regime to the Greek Calholic Church, by the 
Proposal for a new Act on cults, or other laws, such as legalising Prostitution. 
Iherelbre, the hierarchs condcmned "the hostility" of the lay press. Linder these 

C|icumstances, (he lack of a daily newspaper of the Church was emphasised; ihis 
began publication only in 2(K>5 at the initiative of the Metropolitan See of Modova 

and Hueovina, being callcd The Light newspaper. After Ihe elcclion of 
Metropolitan Daniel as Patriarch of the Romanian Orthodox Church, the 
(listrihulion of this daily newspaper across the country widened. Starting wilh 27
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Octuhcr 2(M)7. ii hccame pari ol‘ ihc BASI1.ICA Press Centre of the Komanian 
Patriarchate, togelher with Radio, Television, press agency and the weekly 
newspaper Sunday light. All thcse are pari of missionary inslitulions that are 
regulaled slarting with Article 161 olThc new Statute.

VI. The Situation of the Church huildings

We havc already mentioned Ihc issucs regarding the restilution of properlies 
confiscated by the communis! regiine. Through the new Statute, the Orthodox 
Church clearly eslablished the nature of the goods that can he held by ils entities. 
as pari of the church palrimony. Hased of their purpose, they can bc sacred goods 
or common goods.

According to Article 17(1 of the ROC Statute, the church building is part of 
the sacred goods of the Church. All the churehcs whieh were in the property of the 
Creek Catholic Church before 1948, and of the ROC after that date, were restored. 
repainled or otherwise altered. and afterwards were consecraled by orthodox 
bishops. Thal’s why the Church may not now so easily relurn them. From the 
perspective of Ihc ROC, the restilution should take into accounl the nuniber ol 
parishioners of each church, and canon law and not civil law should be used.

We can heller understand the ROC' s argument applying canon law to 
resolving the maller of church huildings. If the rcligious Community togelher with 
their priest could decide to turn over the calhedral to the Creek Catholic (’hurch. 
the members of the parishes could also decide in whieh way the church huildings 
should go. even if they were construclcd by the Creek Catholic believers before 
1948. In the Situation of the restilution of Church properlies in Romania in the 21' 
Century, we can easily observe that, 20 years aller the 1989 evenls liiere are still 
Problems on Iltis field bolh on the relation between the State and the Churehcs and 
the relation between the Churches in the matter of restilution. The legislation was 
developed from the Statc's point of view and restilution is going to be niadc more 
easily, hecause we must say that the most diflicult cases are still unresolvcd. On 
the side of restilution between the Churches there are still compliealions, but therc 
have been concrele steps towards normalily, and progress is still being madc.

A special regulation refers to parochial and monastic cemeteries. A 
delicale problent. whose imporianec was seen last year, is the lack of adequate 
places Idr the burial of faithlul belonging to minority culls, as well as of those 
places under private ownership. Religious culls have regulations in Statutes and 
their own rules. harmonised with the general principles of Law 486/2006 on the 
Freedom of Religion and Cencral Status of Denominations. According Io Article 
28 of Iltis law, a local denominational unit can have and maintain, alone or in 
associalion with other denominations. denominational graveyards lor their 
worshipers. Confessional graveyards should be managed according to the 
regulations of the denomination that owns them.

On the other hand, according to paragraph 4 of the sanie article. The 
authorities of the local public administration are under the Obligation to establish
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local public gruveyards in cvcry villagc or lown", thus supporting thc culls Ihai do 
not have gruveyards in all communilics. or even if Ihey do, Ihcse are considered 
“closed” (Ihey have no free plaecs ofhurial availahle).

The legal syslem for paroehial cemeteries is regulaled by the Statute on thc 
Organisation and lunctioning of Ihe Romanian Orthodox Ohurch and by Ihe 
Regulation on the Organisation and lunctioning of paroehial and monaslic 

cemeteries of ihe Romanian Orthodox Cluirch l iparchies.
In ihe Statute of Ihe Romanian Orthodox Church liiere are provisions 

coneerning paroehial cemeteries within articles 186-188. According to these 
provisions, every parish is entitled to posses or sei up at least one cemelery for 
burying the deceased faithful. which is ihe property of the parish or of Ihe 

tnonaslery.
Paroehial cemeteries, as sacred goods assoeiated exclusively and directly for 

the rite, eannot he sued, and cannot be alienaled, changed. eneumbered or 
xcquestered. Arlicle 187 of the Statute provides (hat the burial places remain the 
property of thc parish and the right of granting eannot be sold by the titular, as it 
can be transmilled only by succession to Ihe spouse or to relatives up to the 4"' 
degree.

Artiele I of the Regulation on the Organisation and lunctioning of paroehial 
a,id monaslic cemeteries of the Romanian Orthodox Church Kparchics conlirms 
*hc Slalute’s provisions: the paroehial cemeteries are their property and are 

considered sacred goods. The paroehial cemelery is inlcnded for the burial of 
Parishioners deceased in tluil parish. The Paroehial Council may approve the 
hnrial of any other persons. The same Paroehial Council administers the cemelery, 

caring for (he enelosure of the land, the good management and preservation of the 
cemetery's goods, and Ihe building of ehapels orcharnel Itouses.

According to Artiele 6 of the Regulation, burial places fall inlo (wo 
categories: for perpetual usc or temporary use. for 7 years. By respeeling a 
•sPecific proeedure. the abandonment of the burial places entails the annulment of 
,,lc gram aet.

I he burial places in paroehial cemeteries are assigned by issuing a graut act. 
Niis gram act gives the titular Ihe right to use the assigned place, which eannot be 
‘dienated, excepl according to the Regulation. Por this purpose, according to 
Artiele 15, the graut right over the assigned burial places for perpetual use can be 
■ransmitted by donation, legal or iestamcnlary succession. The donation of burial 
Places can only be done to relatives up Io the 4lh grade. The burial places 
hansmitted by donation or succession are indivisible.

Coneerning burials, ihey can only be done hased on a burial certificate and 
graves can be opened only aller 7 years from the last burial. According to 
Orthodox Tradition, exhumed remains will be buried in the same place of burial 
*IOni which Ihey originated. ln the ease of exhumed remains for the burial of 

'"'other deceased person in that place, their reburial will take place al the time of 
l"c new burial.

In the paroehial cemeteries, any funcrary conslruclion (lornbs, erypts) can be 
'"ade only aller an approval issued for this purpose by the Paroehial Council, as
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well as a construction permil, exeept when simple crosses or any olher funerary 
wooden signs are plaeed on ihe graves. On hurial places for temporary use, only 
simple crosses or any olher funerary wooden signs, as well as simple borders can 
he plaeed Arliele 29 of ihe Regulation.

Nol keeping elean die funerary eonsiruelion, ihe surroundings and graves 
proves (hat (he burial plaees were abandoned and may resull in Ihe eancellalion of 
ihe graul aei. Abandonmenl or degradalion is delermined by die Paroehial 
Couneil, whieh periodically eheeks Ihe slate of die burial plaees and eoneludes a 
slatemenl of faels recordcd in die register of ihe cemelery.

Where liiere are churches or chapels whieh are hisiorieal or arehileetural 
monumenls, die plaeemenl of new graves should cotnply willi Ihe minimuni 
dislanee provided as a proleclion area for diese monumenls. under die legal 
provisions in force.

VII. Finnin ing Religiou.«communities in Romania

In die same Slalule of die Romanian Orthodox Church liiere are also some 
stipulalions eoneerning religious expenses and state assistance. The financing will 
be eovered from volunlary conlribulions of ihe faithful, IVom die ineomes of die 
eull units and from die conlribulions from die slalc budgel (Arlieles 189-191). 
Heilig a very lopical subjecl I would like lo add a few ihings:

One of die inost important issues for churches and religious organizalions all 
over die world, and in Romania, too, is die finance sysiem for diese enlilies.

Aeeording lo Law 489/200fi. Ihe Slalc’s supporl for religious pcrsonnel and 
aelivilies is granled bolli in lerms of salaries for die elergy and non-elergy staff of 
(he Church and in lerms of slate l'unds for building and repairing churches. In ihis 
respeel, Ihe law differentiales between religious groups (whieh do nol receive any 
supporl from die slale. or lax exemplions), religious associations (whieh are 
exempled from laxes only for Ihcir plaees of worship bul do not receive 
government funding) and reeognised eults (whieh are eligible for slale supporl and 
enjoy tax-exempl sialus and olher facililies). With respeel lo die lauer, (he slale 
granls Ihe reeognised eults financial supporl on die basis of some subjective 
erilcria: on demand, proportional lo ihe amounl of their membership, and 
aeeording lo their real needs - i.e. die supporl is granled nol for specific projects, 
bul aeeording lo die size of euch denominalion. The ambiguous formula Ihus 
leaves room for discriminalory financing.

The rnoney necessary for mainlainiiig religious organizalions and ihcir 
aelivilies is being raised and adminislercd by die income of diese organizalions in 
accordance with their slalulcs (An. 10 |l| of Ael No. 489/2006). Aeeording to 
Arliele 10 (2), religious organizalions can levy financial conlribulions from their 
members in order to mainiain their aelivilies. The Stale supporls eommunity 
members’ and ciliz.ens' financial supporl for religious organizalions by making it 
lax dcduetihle (Arliele 10 |3|). Al die same time, die Act slipulates thai no one can 
be lorccd lo make conlribulions lo religious organizalions.
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According io Acl No. 142/1999, Ihe Romanian Slale is espccially inlcrcsted 
in supporting ihc Romanian Orthodox Church abroad Io preserve ils cultural. 
lingual, and religious idcntily. By Acl No. 114/27.4.2007. the Romanian 

monaslery Prodromou on Holy Mounl Alhos rcccives annually a sum of moncy 
(Articlc 2) for rcsloralion, reconslruction and mainlenancc of buildings and ils 
lour churchcs (Anicle 4) as well as l'or advcrlising material and the upkeep of the 
resident nionks’ aclivilics.

Articlc 15 Ict. H of Ihc Romanian Tax Code dctermincs that only those 
religious communities arc exempt from laxalion which gain iheir incomc Ihrough 
economic aclivilics and usc those only l'or Ihc upkeep of iheir eharilahle and social 
aclivities. Religious communities have the exclusive right Io produce, scll and 
Iradc liturgical products (Acl No. 103/1992) and Ihc production anil marketing of 
Products necessary for holy Services is lax exempt. The exemption exists for 
religious communities’ incomc from leasing real esiale as long as that moncy is 
nsed l'or upkeep, conslruction or reconslruction of ccclesiaslical buildings. 
Construclion, consolidation, expansion, reconslruction. and rcsloralion of 
ecclesiaslical buildings or buildings used for olher religious purposes are exempt 
Irom value added lax.

Churchcs are also exempt from laxalion on buildings. arcas on which 
buildings are being constructed, and all landholdings (ficlds, forests clc.) which 

are church properly (Acl No. 571/2003. Articlc 250 111 and Articlc 257 lil. b).
In addilion io tax exemption, Romanian lax payers have Ihc opporiunily io 

Zonale 2% of iheir incomc lax Io a non-profit Organisation or a religious 

eommunity. according lo Articlc 57 (4-6) and 84 (2-4) of ihe Fiscal Code. This 
Provision ol'fcrs religious organi/.alions additional incomc.

The Romanian Slale, Ihrough Ihe Slale Secretarial for Religious 
Denoniinalions, conlributes lo Ihe construclion of new churchcs and Ihc 

rcsloralion of old or historical monumenls ihal bclong to religious communities.

VIII. Conclusitms

As I iried to poinl out. and as I entitled Iltis leclure. ihe new Statute of Ihe 
Romanian Orthodox Church is meani lo be placcd between iradilion and 

•ransition. We are looking al a Church Ihal seeks lo meet Ihe pastoral missionary 
needs of the l'aithful based on ils Iradilion. hui in Ihe saine lime proves that il is 
also aware of die modern means for achieving ils mission. I he Statute regulales 
'he Situation of a Church ihal survived 47 years of communism, bul which al Ihe 

sanie limc knew how lo locus on ihc realiiy of ihc end of Ihe Iwenlielh Century. 
I hus, we are talking about a Church that strives lo regain the properlies 

conliscated by former regimes. bul which in spile of some failures, continues lo be 
•nvolved in social assistance for those in need. Since Ihe posilion of ihe press was 
noi always favourable, ihe Church made ils voiee known by drawing attention lo 
"s aelions and exislence.
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Al (he same time, Ihc new Statute grants extensive authorily Io the hierarchs 
of the Church, as compared lo olher elergy members or lay persons. Under these 
eircumstances. 1 was not laken by surprise by the eslablishnient of a union of 
priesls. Surely, based on current legislation Ihis was illegal, a facl confirmcd by 
KCl IR, hut I hope ihal those in positions of authorily thoughl aboul whal 
determined those members of the Church lo take Ihis Step. Although bel'ore 1948 
liiere were Priest Associations that had (he courage to speak up then when (liings 
wem really had, wilhoul fearing any repereussions, nowadays the simple priest has 
nowhere to turn to solve Ins disconlentment.

Thcrefore, the new ROC Statute generales a reinforcemenl of the synodal 
hierarchical Organisation, but also of the priesl's role in community, while the role 
of lay persons is diminished considering that the decision-making struclures to 
which they belonged on a dioeesan, metropolitan and patriarchal level. have lost 
their deliberative vote, heing rcduced to a merely consullalive one. as opposed lo 
the other Statutes IVom 1864 onwards. Ilowever, the new Statute rcflects the reality 
in which (he Orthodox Church operates. rcgulaling the administrative Situation of 
the C’hureh, and also the issues aboul the diaspora struclures, theological 
educalion, religious assistance in hospitals, prisons and asylums, about the 
property of the church, and press instilutions as mechanism for the Church’s 
mission, courls and olher activities.
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LH PROBI.HMH JURIDIQUH ACTUHL DHS SYNDICATS DU CLHRCJH 
DANS L’lvGLISH ORTHODOXH ROLJMAINK

lulian Mihai L. Conslanlincsc u, Craiova 

/. Pri'liminaires

1. Le conlexte interne de l'apparition des syndieats des prCtres au sein de l'Hglise 
Orthodoxe Roumaine

Apres la Revolution roumaine de 1989. mais plus accentuee ä parlir de 
l'annec 2008, la diseipline canonique de la vie religieuse au sein de l'Hglise 
Orthodoxe Roumaine a etc marquee et alTeelee par l'apparition d'une nouvelle 
realitc. d'une Organisation non canonique au sein de l'Hglise. des «syndieats des 
prelres». Dans eertaines des metropolies de l’Hglise Orthodoxe Roumaine on a 
fonile des syndieats des prelres. saus l’accord prcalahle de l'aulorite eeelesiastique 
compctente, en ignorant la diseipline canonique interne de l'Hglise. fondec sur les 
prineipes canoniques pour l'organisation et le l'onctionncmcnt de l'Hglise 
Orthodoxe et en se limitanl uniquement ä la legislation d'etat concernant la 
fondalion et l’organisation des syndieats la'tqucs. Connnc le conslale aussi la Cour 
Huropeenne des Droits de l'Homme (CHDII), la l'ondation des syndieats des 
prelres a existe dans la pratique interne de l'Hglise Orthodoxe Roumaine d'apres 
la Revolution de 1989 mais, on le precise, sans l'aecord expres de la hierarchic de 
l'Hglise, eeci etant conslale dans les decisions des inslances roumaines1.

Mais le syndicat qui a provoque des tensions dans la vie de l'Hglise 
Orthodoxe Roumaine par Revolution de son combat pour l’enregistrement et pour 
obtenir la personnalile juridique et cpii a eree pour la premiere fois litte posilion 
olTieielle ferme du Saint Synode de l'Hglise conlre une teile forme assoeiative 
religieuse, a ete le Syndicat «Päslorul ce! Bun» («Le Bon Pasteur») de la 
Metropolic de l'Oltenie (au sud-ouesl de la Roumanie). Ce qui a provoque une 
reaction prompte et normale de l’Hglise a ete le lail que ce syndicat. forme de 35 
prelres et laiques employes de l'Hglise Orthodoxe Roumaine (de la Metropolic de 
l’Oltenie), a oblenu son enregistrement ii la premiere inslance de Roumanie, mais 
aussi ä la troisieme section de la CHDII, a Strasbourg (la deeision publice le 31

1 «Par uii jugcincni dßfinilif du 4 oclohrc PW«, le trihunal de premiere inslance de Medgidia 
inscrivil au registre des syndieats le syndicat Soluhinuileti, du clerge orthodoxe de l'arelievcehe de 
Tomis C'onsianta, et lui oeiroya la personnalile morale. Par ailleurs. il ressorl de la motivation de 
l'arret susmemionne du 3 juin 20t)S de la eour (Pappel de la$i que le syndicat Sß'mnil Mure Mucenic 
Gheorghe du elerge orthodoxe a eie inseril au regisire des syndieats el a oblenu la personnalile morale 

en vertu du jugcincni dcfinilif rendu le 5 juin 2007 par le tribunal de premiere inslance de Itärläu» (§ 
30, 31), voir ici liilp://hudoe.echr.eoe.inl/silcs/eng/pages/searcll.aspx?i=(K)l-l0884l#| "ilcmid":|"00l - 
108841"||. API AIRli SINDK'ATUI. PÄSTORUl. C'lil RUN e. la KOUMAN1H. ARKKP DH I.A 
TROISIHMK SRCTION. (Keqttfte »" 2JJ0/W). STRASROURO. 31 janvier 2012, Renvoi devant la 
(■rande Chambre. (W/07/2012 (le sile inlernel consulle le 10 levrier 2012).



janvicr 2012), ensuile la Grande Chambre de la CHDIl elablit par sa deeision2 la 

jurisprudencc eoncernanl la liberle religieusc (art. 9, Convcnlion) ei l’autonomie 
de l'Hglise par rapport a l’filal. par l'interpretation de l’arliele I I de la Convention 

par le biais de l arliele 9.
Ainsi, l’instance de fand en Roumanie s'est prononeee le 22 mai 2008, en 

decidanl d’enregistrer le syndieal el de lui aeeorder la personnalile morale, en 
appuyant sa deeision sur

«les dispositions des artieles 2 de la loi no 54/2003, 39 du Code du iravail. 40 
de la Constitution, 22 du l’actc international relatif aux droits civils et 
politiques et 11 de la Convention europeenne des droits de l’homme» (§ 12).

contmc le eonstale la troisiemc Seelion de la CFiDH1. ()n a considere que 

l’enregistrement du syndieal ne eauserail pas un eonllit interne enlre les pretres et 
la hierarchie superieure de 1'Eglise1. Comme le preeise l’instancc europeenne (la 

troisieme Seclion), une teile deeision de l’instance roumaine a produil une posilion 
ol'ficielle de l’Archevcche de Craiova qui a rejele ee londement des organisations 
clericales syndiealcs dans la vie de rEgli.se, en soutenant que

«les dispositions legales internes et internationales sur lesquelles eelui-ci 
avait fonde son jugcmcnl (l'instanee de fond de Craiova, n.n.) etaienl 
inapplicables au cas d’espece. II argua que l’article 29 de la Constitution 
garantissait la liberle de religion et l'autonomic des communautes religieuses 
et que cc principe ne pouvait pas s’cffaccr devant la liberle d’association * il
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2 Voirici AITAIRK SINDICATUI. «l’ÄSTOKUI.CHl. HIIN» c. ROUMANIIi, ARRKT IJHI-A 
GRANDE CHAMBRE, (Reqttele n" 2J.WW), STRASBOURG, <) juillet 2013 (Cel ttrrel esi ilefinirif H 

lieul subir des relouches deforme).
’ «II nota que la loi n" 489/2006 sur la Iihcilc religieusc auiorisait le fonciionncment autonome 

des organisations religieuses pour atitant qu'il ne soil pas porlc atleinte it la seeurile nationale, ä l'ordrc 
et it la saute publics, ä la morale el aux droits el liberles Ibndaiiicnlaux. Observant ensuile qu'il ne 
prclail pas ä conlroverse que les membres du syndieal elaienl employes en vertu d'un comrat de iravail.
il jugea que, des lors, leurdroil it se syndiquer, qui elail garanli par la Idgislation du iravail, ne pouvait 
pas etre subordonne ä l’oblenlion prealable de l'aeeord de leur entployeur. Relativemenl ä la 
rcglementalion inlerne de l'Eglise. le Iribunal jugea que la Subordination hierareltique et l'obcissance 
qui etaienl dues par les pretres ä leur entployeur en verlu du slalul de l’l-glise ne pouvaienl pas juslilier 
une reslriclion d'un droit consaere par la legislalion du iravail ear eiles ne consliluaienl pas des
mesures necessaires. dans une societe demoeralique, ä la seeurile nationale, it la siirele publique, ä la
delense de l'ordrc et it la prevention du erinte, it la protection de la sattle ou de la morale ou ä la
protection des droits et liberles d’aulrui. Kxaminanl le stalul du syndieal, le Iribunal eslima que la
ercation de celui-ei n'etail pas neeessairentent la manil'eslation d'un eouranl divergent au sein de 
l'Eglise orthodoxe roumaine, qui mcpriscrail la hierarchie et ses iradilions, mais que, au contraire, eile 
pourrait conlribucr it la mise en place d'un dialogue entre l’eittployeur et ses employes quant ä I'1 
ncgociation des contrals de Iravail, tut respeel du tenips de iravail el de repos et des regles de 
remuneraiion, ä la prolection de la santc el de la seeurile au travail, it la lormalion prolessionnelle. ä >a 
Couverture medieale, et au droit d'elire des representants dans les struclures de deeision et d'y etre elu. 
dans le respeel des specilieitc-s de l'tiglise el de sa mission spirituelle, eulturelle, educative, sociale el 
caritalivc» (§ 13, 14, 15).

J li. RASSBACH - O. VKRM, Anali/a hotärärii Sindiealul i’östortd cel Ihm impotrivu 
Romäniei. in: Revistei de Drcpt Social |RI)S| 4 (2012) 32.
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syndicalc. Selon lui, en ruconnaissani Lcxislencc du syndieal. Io irihunal 
s'elaii immisce dans l’organisalion Iradilionnelle de LBglise, porlanl ainsi 
alleinle ä son aulonomic» (§ 16).

Dans ee contextc. LArcheveche de Craiova, conunc parlie dans le proces, a 
iail rccours ä l'instance superieure eompelente, le Tribunal de Dolj. qui s'esl 
prononcc definitivcmcni le 11 juillet 2008, en annulanl la decision de la preniierc 
in.siance ei en rejctanl l’enrcgislrcmenl du syndieal. Dans la juslificalion de sa 
decision. le Tribunal de Dolj a invoque la legislalion inlerne (le droil interne 
roumain el aussi le droil parlieulier de LBglise Orlhodoxe Roumaine), mais aussi 
la Constitution ei la Loi des eultes no. 489/2006 el le Statut pour ("Organisation et 
le fonetionnement de ITigli.se Orthodoxe Roumaine. Statut conforme ä la Loi des 
eultes de Roumanie et reeonnu par Letal roumain par decision du gouvemement. 
Ainsi. le Tribunal «le Dolj. dont la decision a etc gardcc par la Grande Chambre de 
la CLDII. par la decision definitive du 9 juillet 2013.

«observa que la Constitution el la loi n° 489/2006 garantissaient Laulonomie 
des communautes religieuses el leur droil de s’organiscr con forme-me nt a 
leurs Statuts. II nota ensuite que la notion de syndieal n’etait pas prevue dans 
le Statut de LBglise orthodoxe, en vertu duquel la Constitution, le 
fonetionnement et la dissolution des assoeiations et des fondalions 
religieuses etaient subordonnes ä la bcncdiclion du synode de l'Hglisc et les 
pretres devaient obeissance a leurs superieurs et ne pouvaienl accomplir 
d’aetes civils. y compris de nalure personnelle. qu’avec leur approbation 
eerite prealable» (§ 18)'.

Alors. saus respecter Laulonomie externe de l'Hglisc par rapporl a Letal0. Ic 
Statut pour l'organisalion el le fonetionnement de LBglise Orlhodoxe Roumaine. 
Il» reglements internes et tonte la tradition canonique relrouvee speeialement dans 
le droit parlieulier rcligieux en vigueur de LBglise Orlhodoxe Roumaine. les 
"islanees juridiques de Letal roumain onl admis en premiere instanee 
I enregistremenl du syndieal des pretres et des lai'ques employes a I Hgli.se, pour 

Mu'ensuite, dans le rccours, une teile Organisation eeelesiastique syndicalc des 
r°ligieux soit rejetee, en eonsideranl que la Loi des Culles no. 489/2006 et la * 1

, ... . .. i, ..,.,1«. inniic d'associalion au sein «le I 1 -.gli.se en«II eonsidera que I inlcrdietion de sroc ^ proicncr la tradition elirelicnne
1 ahscnce d’aecord de la hierarchie elail iiistitiec t. ^ ^ |a h^rarc|,ic de l'Hglisc
orthodoxe et ses dogines l'ondateurs el que. si un sy • ‘ . . ,1UX rcolcs eanotiiques de
wrait obligcc de eollaborer avee un mmvel orgnnc eiranger^^ cxcn.alll des lonclions
Pose des deeisions. Hnlin. il nota <|u en vertu «le . - - . lc |aj, qu'en vertu du Statut
'!C c,,ireclio" a etaient pas tuilorisees a ercer des symtea s e ^ wndi|| t|(|-i|s (0,nhaionl sous le
llc 1 Kglise. les pretres assmnaienl la direeiion dt lu I •
eoupdecelte inlcrdietion» (§ Id. 20). Arrel <le In hinsiiii" • " ( [^oh pcrsonalilalea

'■ Voir N. MII.AS. Dreplul biserieese iirienlal. Uueure^ ^ ( ul,öu,r. in: S.udii Tologice 
J’tndieä a Biserieii, in: Studii teologiee I 11 WO) ■ - • si uiseric.l. Clii^iiuui l‘).'f>. 6:
y") (1949) 856; N. <ir. I*()l*l-SC L. l‘RAIIOVA. Raportunle‘
'-Ci. CORDUNHANU. Biseriea si Statut. Ooufl sludn. liuunes -
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Constitution de la Roumanie garantissent l’autonomie des cultcs religieux et leur 
droit de s’organiser conlbrmcmcnl ä leurs propres Statuts. C'e fait a dclermine les 
prelres adhercnls d’appeler ä la Cour Huropecnne des Droits de l’Homme de 
Strasbourg, dans la cause du Syndieal «Päslorul eel Bun» e. la Roumanie, no. 
2330/09, qui, en premiere inslanee (la troisieme Seelion) a oblige l’elat roumain ä 
reeonnatlre eette assoeiation libre des prelres en syndieals, en considerant 
insuffisanls les argumenls de Pinslance de reeours de Roumanie pour que la 
decision definitive de la Grande Chambre du 9 juillet 2013 donne expression ä la 
liberte religieuse et a l'aulonomie de l’Hglisc de s’organiser et de fonetionner 
eonlormement ä son propre droit interne, en complelant la jurisprudence de la 
Cour dans l’art. 11 de la Convention. La liberte de reunion et d'assoeiation. mais 
aussi de Part. 9, La liberte de la pensee. de la eonscience et de la religion, etant 
pour la premiere Ibis dans la jurisprudence de la CHDH, que les deux liberles 
fundamentales aienl etc en eoneurrenee.

2. I.a raison d'aborderee theme: Son aetualile et son importanee

Vu que eette annec on eompte 1700 ans depuis Plidiele de Milan (313) sur la 
liberte religieuse des chrctiens et eonlormement ä la decision du Saint Synode de 
l’Hglise Orthodoxe Roumainc on a deroule de nombreuses manifeslations 
seientifiques au sein des Hacullcs de Theologie des Univcrsiles d’elat de 
Roumanie eoneernant la liberte religieuse. dans le present travail nous avons 
aborde le probleme des syndieals des prelres dans l’Hglise Orthodoxe, paree qu’il 

implique un eonflil entre la liberte religieuse et l’aulonomie de l’Hglise d'un cote 
et la liberte des prelres eie s’assoeier en syndieals, de l’autre cote, eeci etant une 
nouveaute juridique y eompris pour la jurisprudence europeenne, avee nombreuses 
implicalions d’ordre canonique.

Nous nous sommes concentrc sur la cause du Syndieal «Pästorul eel Bun» c. 
Roumanie, ear eile esl de grandc aetualile, Revolution de la cause, ä partir des 
instanccs nationales roumaines et jusqu’a la decision definitive de la Grande 

Chambre de la CHDH du 9 juillet 2013, qui allail marquer la jurisprudence 
europeenne eoneernant les relalions Hiai-Culles. mais aussi l'imposilion de In 

liberte religieuse et le droit des cultcs de s’organiser et de fonetionner au niveau 
interne eonlormement au droit particulier.

Le bul du present travail est d'amener au premier plan des approches 
juridiques eanoniques ä l’oecasion de eette Conference de nolre Socicle du Droh 
des Hglises Orientales un probleme juridique canonique actucl qui a marque la vie 

religieuse de l’Hglise Orthodoxe Roumainc d’apres Panncc 2008, l’annee d'un 
renouvellement eoneernant 1’organisat.ion et le Ibnelionnement de l’Hglise Orthodoxe 
de Roumanie, par un Irailemenl erilique et comparatif. J’ai mis en evidenee 
I evolution de la problcmalique en cause, ii partir de la deseription du contexte d 

du droit interne visanl la liberte religieuse et la liberte syndicale, en l'aisant une 
Evaluation juridique et canonique de la vie syndicale clericale, avcc l'accent sur 

l evoluiion de la cause susmenlionnce devant la troisieme Scction de la CHDM J 
le manque de fondement de la respeelive decision du 31 janvier 2012 dans ^
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contexlc de la legislalion inlcrne en matiere el de jurisprudence de la CKDI1. C’e 
n'esl pas un irailemenl exhausiif du ihcme, ejui esl vasle ei qui enlraine de 
nombreuses hranches du droit, mais dans ce eonlexte il esl importanl de 
developper les prineipes de la legislalion detal el religieuse eoneernani le manque 
de fondemenl de la creation, de l'organisalion el du l'onclionnemenl des organisations 
syndieales des prelres au sein de l’Hglise, comme inslilulion divine el humaine qui 
esl autonome pur rapporl ä l’elal el qui se eonduil d'apres sa propre legislalion 
pariieuliere, reconnue aussi par l'etat.

Un lel sujel esl de maxime aelualile, elanl necessaire qu'il soil pris aussi dans 
la diseussion des canonisles de l'Hglise Orthodoxe el des Hglises sceurs7, son 

importance resullanl de la posilion ferme de l'Hglise Orthodoxe Roumaine el 
d'am res Hglises europeennes devanl une (eile anomalie ecelesiologique 
canonique, mais aussi du fail que les droits el les liberles l'ondamenlales de 
l'homme ne sonl pas en contradielion avee les prineipes canoniques el 
ecelesiologiques sur iesquels esl fonde le fonclionnemenl de l'Hglise Orthodoxe.

II. Ui troisieme Seetion de Io Cour europeenne des droits de l'liowme (CEUII) 
eoneernani Io deeision dans le eos Sindieatul Pästond eel Bun eontre la 
Poumanie (N° 23/0/09. 31 janvier 2012): Limites et ineoherenee

Par eelte deeision de la iroisieme seelion de la CT.1)11 du 31 janvier 2012. on 
u eonsidere que le Tribunal de Dolj (Roumanie) a allein! ä la liberte d'assoeialion 
garanlie par l'arliele 11 de la C'onvenlion europeenne des droits de l'homme. en 
refusanl Tenregislremeni d’un syndical des prelres eree au sein de I Hglise 
Orthodoxe Roumaine: «I. Deelare. a l'unanimite, la requete recevable; 2. I)it. par 
c'nq voix eonlre deux, qu'ily a en Violation de l'arliele I / de la Convention»'.

lih
I“.IW *» wn.» b Mi« *. *»- “u" *• ** “

V.-A .. . .... I.tn'ivu /UIUII I l>*«tri!
*ncs londamcntulcs de I hommc: 

tlrcPUiri|c

II (lCS wiuunwAvo *............. .............

•oiiiliiineniales de l'homme: »ARTOI.OMKU I. I«1.lriar|iul eoumenie•
«imdui. in: Biscrica Omxloxä V Dn.pn.rilc Omului. l*arad.g"K.-. Iun*mw* ^1 J

Sgy» 2"*". 50-54; KIKU.. |»riaihul Moscovoi. Drcp.urilc omulu. 5- "»1™^dnau_^ 
^•'i. 55-67; A. YANNOlll.A'M )S. 1-aMcm Onhodoxy and Human K.ch.s, in. lnicnumH.,.1

'«.on 73.no. 292 (1984) 454-466. , , .mKK4l#
Voir des dülails a hup://luidoc.echr.coe.ini/siics/cns/pagcs/search.as| .

cn"d":|-'ix,|.|()884|"]| 115. 3. 2()I2|.
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Dcux des sepl juges onl eu une opinion separee, ceux-ci par une analysc 
perlinente arrivanl ä la conclusion que la pluparl des juges (5 juges) «n’a pas

9 «Au prcsciil arrcl sc trouve joinl, conformcmenl aux ariiclcs 45 8 2 tlc la ConvciHion cl 74 § 2 
du reglemenl, l’expose de l'opinion separee des juges Ziemele el Tsolsoria», volr h(lp://hudoc.eehr. 
coc.int/stlcs/cng/pagcs/search.aspx'’i-00M0884l#|’’itemid":|"U0l-108841"]). I.es juges /.icmcle el 
Tsolsoria onl soulenu une opinion dissidente commune. differente de la majorile des juges, en mellanl 
eil discussion le conlexle parlieulier du fondcmcnl de ee syndical, dans quelle niesure les prelres el le 
pcrsonnel laique employe ä l’Kglise peuvenl fonder un syndical, niais aussi le role de l’Btal en ee qui 
eoneerne ses ohligalions vis-ä-vis de la Convenlion. I,a posilion des juges a eie parlagce par les 
nombreux speeialisles. Voir (i. ITIPPINCK A. I’OI’KSCIJ, Crilica holärärii CKDO eu privire la 
Sindicalul Päslorul eel Bim contra Romaniei (nr. 2330/09), in: RDS 3 (2012) 7: N. IIKRVIKU, In 
liberle syndicale franehil les porlcs de l'Kglise (CKDO, 3e Seel. 31 janvier 2012, Sindicalul ‘Päslorul 
Cel Bun' c. Rounianie): h(lp://eonibalsdroilshonune.hlog.lemonde.rr). On presenle iei brievenient eene 
posilion des deux juges car eile esl trex importante dans le conlexle de l’aclucllc dccision definitive de 
la Grande Chambre (9 juillcl 2013), eelle Vision xe rcirouvani dans le rondemenl de la decision de 
l'inslance superieure europeenne. Kn effel, la presenle afläire conslilue une nouveaule pour la Cour, car 
eile eniraine en parallele la liberle religieuse (l'autonomie des culles) el la iibene syndicale des 
membrex d'uue coinniunaule religieuse dans une soeiele pluralislc : «2. l.a Cour a souvenl tnis l'acccnl 
sur le rölc de l’Klal en lanl qu'organisateur nculrc el imparlial de l’exerciee des diverses religions, 
eullcs el eroyances, cl indique C|ue ee role eonlribue ii assurer l'ordre public, la paix religieuse el la 
lolerance dans une soeiele democralique, parliculieremcnl enire des groupex opposes (voir par exemple 
I'arrcl l.eyla Sahin e, Turquie |GC|, n" 44774/98. § 107, CKDH 2005 XI). I.lle a aussi reconnu que la 
parlieipalion ii la vic de la eoimmnmuic esl une manifeslalion de la rcligion, qui jouil de la proleclion 
de l’arliclc 9 de la Convention. Pour ces raisonx, eile a dil qu'en venu de l’article 9 de la Convenlion 
inlerprele ä la luniierc de l'arliclc II. le droil des fideles ä la liberle de rcligion suppose que la 
communaule puisse fonclionner paisiblemenl, saus ingcrcnee arbilraire de l’Klal. Kn effel. I'aulonomie 
des eommunaulcs religicuses esl indispensable au pluralismc dans une soeiele democralique el se 
Irouve done au eieur meine de la proleclion offene par l’article 9. Si l’organisalion de la vie de la 
communaule n’elail pas protegee par l’aniele 9 de la Convenlion. lous les aulres aspeeis de la liberle de 
rcligion de l’individu s’en irouveraiem fragilises (Hassan el Tchaoucli c. Bulgaric [CiC|, n” 30985/96, 8 
62, C’KDII 2000 XI. Kglise melropolilaine de Bessarabie el aulres c. la Moldavie, n“ 45701/99, 5 118, 
CKDH 2001 XII, el Sain! Synode de l’Kglise orthodoxe bulgare (Melropolile Innocent) el aulres c. 
Bulgaric. n"' 412/03 el 35677/04, 5 103, 22 janvier 2009). Selon nous. la presenle alTaire xouleve une 
queslion relativemenl nouvelle pour la Cour en ec qu’cllc eoneerne I’aulonomie d’une coimminaule 
religieuse donl ecriains membres se proposenl de creer un syndical», voir hllp://hudoc.echr.coe.inl/ 
sitcx/cng/pagcs/search.aspx?i=OOI-1088410("ilemid":|"(K)l-l08841”]), l.a Iroisiemc seelion de la 
Cour europeenne des droits de l’homme (CKDH), comme le remarquenl les deux juges qui onl eu une 
opinion differente, a visc la Icgislation interne de la Roumanie qui n’inlerdil pas d’unc manierc 
expresse aux prelres de fonder des syndicats, saus observer les dispositions du Slalul de l’Kglise 
Orthodoxe Roumainc ( 2008). reconnu par le Gouvememenl de la Rounianie, par letpiel «les membres 
du clerge doiveni reeevoir la benediction de l’evcquc pour creer ou rejoindre une assoeialion, une 
fondalion ou une aulre Organisation (paragraphe 26)». Kn vertu de la legislalion eivile on peul fonder 
des syndicats des prelres, mais non du poini de vue de la legislalion inlerne de l'Kglise Orthodoxe 
Roumaine, respeelivemenl par son propre slalul. Kn effel. dcux syndicals des religieux onl rccu la 
personnalilc morale el onl ete inserils dans le regislre des syndicals, Dans la perspective de l’acluel 
Slalul de l'Kglise Orthodoxe Roumanie, de 2008, approuve par l'autorilc legale cxccutive, le 
Gouvememenl, l'associalion des prelres en differentes formes d’organisalion (associalions. fondalions) 
doil suivre une proeedure slalulairc, c’esl ä-dire de reeevoir la benediction de l'evei/tte competenl, 
aulrenient «la creation du syndical elanl conlraire aux reglos enoncces dans le Slalul de l'Kglise 
Orthodoxe Roumainc». 1 a iroisiemc seelion a argumente le droil des prelres de fonder des syndicals au 
sein de l'Kglise par le fall que «la creation du syndical eil cause n’aurail portc alleinle ni ä la legilimile 
des eroyances religicuses ni aux modaliles d'expression de cellcs-ei (paragraphe 75). Selon eile (la 
majorile de la Cour, n.n.), les juridietions nationales n'ont pas suffisammenl elabli que le Statut du 
syndical etail ineonipalible avec une soeiele democralique ni qu’il rcprescnlait une mcnacc pour la
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cxaminc Ic principal problcme [...] le conflit entre le principe de l'autonomie des 
eonununaiiles religieuses, protegee par les articles ) et 11. el le droit de /ander un 
syndieal. protege par l’article II |...|», par conscqucni n'existanl pas unc 
violalion de l’article 11 de la Convention.

I. L'analysc de la eontroversee deeision de la troisieme Seelion de la CHDII (le 
31 janvier 2012). De l'autonomie des eultes ä la liberie syndieale des prelres

Le renvoi du eas pour la Grande Chambre de la CHDH a die normal si l'on 
analyse du pomt de vue juridique el canonique la deeision du 31 janvier 2012 de la 
troisieme seelion de la CHDII. Une analyse10 pertinente de la deeision a eie faiic 

par le Dirccteur du European Cent re for Law and Justice (ECU), M. Gregor 
Puppinek (Doeleur en Droit), etanl unc voix autorisee et eompelente, ear The 
Kuropean Centre for Law and Justice (Organisation eonsacree prineipalemenl a la 
defense de la liberie religieuse) s’etail porle tieree partie dans la procedure devanl 
la Cour.

dcniocralic (paragraplte 76)», Une teile interpretation ignorc l'autonomie des eultes de s'organiser el de 
fonctionner conformcnicnl aux propres Statuts, les religicux aytinl un Statut special eit vertu de leur 
responsabilile voealionnelle lihremem assuineo. Ln plus. I'associalion en syndicals, au sein de l'Hglise. 
des prelres avee les laiques employesä l'Hglise. cst au moins diseulahle dans la perspective du röle el 
du lieu occupe par les laiques dans l’Hglise. de leurs allribulions. de leurs droits el de leurs oliligations. 
ntais aussi de la perspective slrictcincni profcssionncllc. Malgrc le fait que les memlires du syndieal 
«ont sinipleinent argue qu'ils n'avaienl pas l'intenlion de eontredire les dogntes religieux ou 
l’organisation de l'Hglise ntais que leur objectif principal elail la delense de leurs droits econoiniqucs 
el soeiaux». une teile Organisation syndieale des prelres inlroduil une nouveaule dans la vie religieuse 
inconipalihle avee la inission du prclre. avee le l'onclionncincni canonique de l'Hglise el eela 
uniquement si l'on regarde les ohjcelils de ee syndieal. C'onnue le conslatcnl les deux juges 
susmenlionnds, «on peul y lire que le syndieal a pour objectif de garanlir ä chacun de ses metnbres un 
travail <|iii correspondc it ses qualifiealions professiontielles el. notainmenl, qu'il organisera et 
financera des aelivites religieuses. Nalurellentenl. le documcnt tnenlionne Ic droit de greve, el il 
indique que l’archeveque doil eonnnuniquer des inlorinations sttr les prontolioils. les translerls el les 
queslions budgetaires. Nous estiinons qu’il la lumicre de ees Elements du slalul du syndieal. les 
juridietions nationales pouvaient raisonnablcmcnl considerer que la ereation de pareille organisalion 
renietlrail en i|ueslion la struclure hierarcliique traditionnelle de l'Hglise et la nianierc dont les 
dccisions y etaient prises. II ne ressorl pas du Statut que le seid objeelil'des ineinbres du syndieal ail eie 
de eonnnuniquer avee les auloriles publiques eoitipte lenu du l'ail que leurs eomrats «le Iravail etaienl en 
«luelque sorle reeonnus par l'lilat. II apparail par ailleurs. it la Imitiere des differentes declarations des 
Parties versecs au dossier. que celle alfaire a pour loile de fonil des dissensions au sein de l'Hglise. Si 
tel est le eas. les juridietions nationales sollt cerlainenient mieux plaeces que la Cour pour appreeier les 
faits de la cause», les ileux juges ont soutenu que «|...| Hn eonsequenee. nous ne pouvons eonclure a 
la violalion de l'arliele I I el nous ne souserivons pas ä la deeision d'oetroyer au requerant une sonune 
au lilre de la salisfaetion equilable», voir iei http://hudoc.cchr.eoc.int/sites/eng/pagcs/ 
search.aspx'.’WMII-108X41#{"ilcinid":|"tX)I 10KX41"11.

111 (i. 1'UI’I‘INCK. In liberie de l'Hglise contraintc ä la Cour europeenne des droits de l'ltonune. 
in: l-'ranee t'alholique (www.france-eatholique.fr), 14 fevrier 2012;

http://hudoc.cchr.eoc.int/sites/eng/pagcs/
http://www.france-eatholique.fr
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Comme le souligne d'unc maniere pertinente M. l’uppinck. il est facile ä 
conslalcr clans la Icclure de la decision du 31 janvier 2012 que c'esl

«une illuslralion de la lendanee de la Cour a se eomporler parlbis comme un 
qualricme degre de juridieiion, conlrairement au principe de subsidiarite, e( ii 
manquer de eiarte et de eoherenee dans sa jurisprudenee»11.

La decision en cause esl imprecisc et manquc de eoherenee et de eiarte, eit 
observant ses limiles de la perspective de I’approfondisscmenl de sa propre 
jurisprudenee, en exislant une eonlradiction avce les prineipes anterieurs etablis 
dans la jurisprudenee de la Grande Chambre. I’ar consequenl, la troisieme Seetion 
a ehange sa propre doetrine sur la protection de la liherle religieuse (la protection 
des droits d'autrui), en acccnluanl dans ee eas l'aspect eoneernant l’ordre 
publique:

«sans se demandcr si la non-reconnaissance du syndieal pouvait etre justillee 
par le respecl de la liherle religieuse de IT.glise, la Seelion s'est eontentee de 
conslalcr que ee syndieal ne consliluait pas une menace pour l’ordre public el 
la dcmocralie, el que des lots, il devait eile reeonnu legalemenl»* 1 .

D’apres la conclusion de 1'liCIJ, l'erreur fondamentale de la Seelion a 
consisle dans le fail qu’elle

«a rattache le respeet des droits de l’liglise non pas ii la liherle religieuse, 
mais ii l’ordre public |...| le seeond prohleme majeur de l'arrel, qui deeoule 
en parlie du premier, est la remise en cause de rincompetencc de l’Htal en 
matierc religieuse. incompetence qui londe le principe juridiquc de 
l’autonoinie instilutionnelle de l’Hglise ii l’egard du pouvoir civil»1'.

Ibidem.
1' Ibidem.

Ibidem. Kn ee qui eoneerne le presenl eas. le Syndieal «Päslorul eel Run» e. la Roumanie, qui 
eniraine la liherle religieuse el la liherle syndicalc des prelres, le Direeleur du European Centre for 
Law and Justine, .VI. Gregor PUPPINCK (l)octeuren Droill a realise une «Synllic.sc sur la siluation des 
recommandaiions du Comile des Minisires dans le paysage juridiquc du Conseil de l'Rurope» (27 niars 
2012). A eelle oeeasion. en se nSIcranl ii la Convention el il la CKDH. PUPPINCK a souligne que «La 
Convenlion altribue ä la Cour la competence relative ä l’interprctalion el ä I'upplicalion de la 
Convention el de ses Protoeoles pour les questions qui lui sont soumisex dans les eondilions prevues
par les arlicles 33, 34, 4(> et 47 |_J Im pralique, la Cour, en rel’erenee ä son preambulc, interprete la
Convenlion en laveur du developpemenl, el non seulemcnl de la sauvegarde, des droils de l'hominc el 
des liheries fondameniales. A teile lin. eile a developpe la doelrine de 1'elTeetivite des droils ei de 
rinlcrprctation evolutive selon laquclle “la Convenlion vise ä proteger des droils conercls et cITcctil’s, 
et non Iheoriques el illusoires” (Artico c. Italic, arret du 13 mai 1980. § 33). el esl “un inslrumcnt 
coupable, a interpreter ä la lumiere des eondilions de vie actuelles” (Vo c. France |GC]. no 53924/00, § 
82) |...| Bien que la (Our cnoncc ue pas pouvoir ereer un droil qui ne llgure dcjii dans la Convenlion el 
qu'cllc ne peul inlerpreler la Convention contre sa lettre, sa jurisprudenee monlre que la realite esl plus 
nuanccc. I m Cour inlcrprcle la Convention de faqon extensive (l'articlc 8 rclatif ä la vie privec), parfois
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Complc tenu du nouveau conlexte cree par la decision de la troisicme 
Section. sur la base d’unc analyse juridique qui csi marquec par des faiblesses 
visihles, Le Huropean Cenlre for Law and Juslice, en qualile de liers intervenanl, 
relcve les queslions suivanlcs:

«1 in effel. une Ibis reeonnu legalemenl le syndieal. la Cour europeenne 
pourra-l-elle forcer l’Hglise ä eollaborcr avee lui? Ces syndicalistes 
disposeronl-ils des moyens de l'aclion syndicale?»14

La reponse naturelle est donncc toujours par le respeclif tiers intervenanl:

«Non, sauf ä denaturer completement l'Hglise et le saeerdoee, conime le 
firenl dejä les sovietiques en Roumanie en imposant la erealion du syndieal 
“L’Union des pretres democratiqucs” en 1945»

Un probleme fondamental qui null dans la decision de la troisicme Seelion 
est le manque de comprehension et d’interpretalion correcle de la relation 
existanle entre le pretre et l’Hglise. eelle-ci elant reduile au niveau de relation 
sociale de travail, l'Hglise elant un simple employeur prive et les pretres de 
simples employes. Une teile vision par laquclle les pretres sonl peryus conime 
ayant une relation de travail avee l'Hglise. relation reduite et reglementee par le 
Droit du travail. mene a une secularisation juridique de l'Hglise et du clerge qui 
affecle l’autonomie de l’Hglise en rapport avee l'Htat, les pretres. par la voeation 
sacerdolale. en assumant pour tonte la vie leur mission pastorale. en responsabilite 
envers l'Hglise"’. Hn poursuivant cette ligne, de l'eloignemenl de l'autonomie de 
l’Hglise, on arrive ä la prevalence de la liberte syndicale des pretres au sein de 
l’Hglise. avee des consequences sur le Ibnetionnement synodal liierarehique de 
l’Hglise sur la base des prineipes. de la legislation et de la doctrine canonique. toul 
en gardanl l'unile dogmatique. liturgique et canonique avee l’Orthodoxie 
(Hcumenique toute enticre. * II.

eonlre l'mlcnlioii originulc de scs aulcurs (voir par exemple l'airct Schalk et Kopf c. Antriebe, 24 juin 
2010. !j^ 101. 105 qui elend le champ d'applicalion de l anicle 12 (droil au mariage el vie familiale) ii 
des silualions non prevues). voire meine eonlre l'imcrpreialion lilleralc de la Convention (voir par 
exemple le recenl arrel Sinilicalnl Päslorttl Cd Ihm c. Koumanic no 2330/00 du 31 janvier 2012 dans 
lequcl la Cour indique, eonlre la premiere plirase de l'arliclc II paragraphe 2. “que l'artide II 
il'mitorixe l'litat ii imposer des reslriclionx an droit xytuliral qu'aux Iroix groapex ilc perttmmes vixes 
oit parttyraphe 2 in fine de eene dixpoxiliott. d xavoir lex ntemhiex dex force, s arnteex, de In police on 
de l'adnimixtraiion, et xoux reserve qne eex reslriclionx xoient legitimes"»: liltp://eclj.org/l’DP/eclj- 
situation des- reconmiandalions- du- cm-daus-le-pavsage juridique-du-eonseil de-europe synlhcse.pdr
II. 7,20131.

" Ibidem.
,s Ibidem.

Sculcment si on regarde les eondilions eanoniques pour l'cnircc dans le clerge. mais aussi les 
aspeeis hisloriques eanoniques el juridiques coneemani l'Hglise - inslilulion rcligieuse, on consiale 
quel esi le rappori canonique pertinent enlre l'Hglise el ses membres. Ic lieu el l'imporlanee de ehaque 
eategorie de membres au sein du corps eeclesial.
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Coneemanl le «tlroil ä la relraclalion» des inemhres religieux du syndicat 
«Päslorul ecl liim», il n'a pas eie menlionne par la Cour (la troisieme Seelion) 
mais le droil interne de l’Hglise de revoquer (par rejet, deposition) les prelres 
syndicalisles qui ne revenaieni pas ä l’obeissance eanonique el ä la loyaule. Par 
conscquenl, on se demande si l’on inel en diseussion le droil de l'Hglise de 
revoquer ses prelres1'. Si le syndieal des prelres avail eie reeonnu au sein de la 

slruelure organisationnelle de l'Hglise (de l’employeur), alors certainemenl 
eerlains prohlemes seraienl nes vis-a-vis de la revoealion des leaders de syndieal. 
Cela paree que, conlbrmemenl ä la I.oi no. 54/2003, l’aeluelle Loi no. 62/2011, le 
managemenl du syndieal esl protege eonlre les Ibrmes de eondilionnemenl. 
eontrainle ou limilalion de l’exercice de leurs fonelions (Pari. 9). Pour les 
membres du managemenl du syndieal, le eoniral individuel de travail ne peul pas 
elre modifie ou resilie pour des raisons non-imputables ä eux, laissees ä la 
disposilion de l employeur, qu’avee Paeeord eerii du managemenl du syndieal, 
conlbrmemenl ä Pari. 10, all. 1, de la Hoi no. 54/2003. La revoealion des 
manageurs d’un syndieal peul se faire seulemeni par la direelion du syndieal, pour 
la violation du slalul du syndieal, non pas celui de l’Hglise, mais aussi des 
disposilions legales. Dans la deeision de la troisieme Seelion on ne eomprend pas 
exactemenl quelles sonl les limiles du droil syndieal, si Pon peul arriver ä la 
limilalion de la liberle religieuse de priver l'Hglise de son propre droil eanonique ä 
la revoealion des prelres membres du syndieal ou laisanl parlie des Organes de 
direelion syndieaux.

Hn meine lemps, la Cour (la troisieme Seelion) eonsidere conime elanl 
impossible la renoneialion des prelres el des employes laiques des eenlres 
dioeesains ä leurs droils Ibndamenlaux. parmi lesquels la liberle syndieale (an. 11 
de la Convention), basee sur l'imporlanee du contnit de travail:

«La Cour eslime que la relalion fondee sur un eoniral de travail ne saurait 
elre “clericalisec” au poini d’eehapper ä loule regle de droil eivil (voir, 
mutatis mutandis. Schiitli c. Allemagne, n" 1620/03, § 70, CHDH 20I0-). Hlle 
eonelul que les membres du elerge el. ä plus Ibrle raison, les employes lai'cs 
de l’Hglise ne sauraienl elre sousiraiis au ehamp d’appliealion de Parliele 11. 
Les auloriies nationales peuvenl loul au plus leur imposer des “reslrielions 
legilimes” conlbrmes ä Parliele II § 2 de la Convention» (§ 65).

Dans la precision de la Cour on observe Paecent mis sur l'imporlanee du 
eoniral de iravail, qui ne doil pas elre eleriealise, respeclivement sur la relalion de 
travail (employe/pretre Hglise/employeur), celte derniere devanl se soumeltre ä 
la legislalion du Iravail en Roumanie, mais aussi sur la dislinction religieux/laique 
employe de l'Hglise concernanl l’apparlenance ä ee syndieal au sein de l'Hglise. 
On ne menlionne pas la jurisprudenee de la Cour sur le «stalul speeifique de la

' (1. TILKIN, Ar irebul adminislrat corpul prco|ese al bisericilor de cälrc sindicate alc 
mcmbrilor accslui corp? Semnillcalii. limitc si inccniludini alc luitäräiii CHOO Sindicalul „l’äslorul 
ccl lllin" impolriva koniänici, in: RDS 4 (2012) 55,
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renonciation, lie ä la personne du prelre de culle»11*. Celle chose suppose19 que 

dans la veriu de l’aulonomie, l'Hglise peul iransferer les prclres conformcmcnl ä 
sa propre procedure, le prelre s’engageanl ä respeeler les regles internes el eelles 
de procedure. Par conscqucnl, dans la jurisprudenee de la Cour on a consacre la 
possihilite de renoneer ä une parlie de la liheile personnelle par le prelre qui doil 
se soumeltre eux regles de l’Hglise qu'il seri.

Au lieu de prendre eil consideration le fail que certains memhres du syndicai 
eiaienl des eures de paroisse, les direcleurs spiriiuels ei administratifs de leurs 
uniies territoriales administratives se irouvanl dans la competence des cparchies 
respectivcs, piesidents des Assemblees paroissiales el des conscils pamissiaux, la 
Cour a souligne plulol la necessile de la dislinelion ende les religieux el les 
laiques einployes a l’Hglise avee des eontrals de iravail el leur droit de s’organiser 
en syndieal.

Kn effet, dans eerlaines dioeeses il exisie cetle tendance de faire conFusion 
ende les droits et les ohligulions des religieux et des lai'ques, ees derniers n’ctant 
pas einployes ä l'Hglise. parfois les laiques etant soumis a la procedure speeifique 
aux religieux (ex. le droit canon penal), contre le stalul et les reglemenlations 
eeelesiasliques. On impose une teile precision, au moins comme Signal pour le 
respeel par la direction ccclcsiastique de sa propre legislalion interne coneernani la 
dislinelion ende prelre el laique el 1'elTorl de ne pas abuser contre les laiques en 
veriu de l’aulonomic religieuse mal enlendue ou par l'applicalion ahusive, mal 
inientionnee, de la legislalion canonique. Malgre loul cela. I’argumenialion du 
Tribunal de Dolj esi perlinente. en rcfusanl l’enregislrement du syndicai pour la 
raison que eerlains pretres sonl eures de la paroisse. Cel arg innen! de l'insianee de 
Roumanic a eie enleve par la Cour, etant considere comme controver.se el de 
nature secondaire. Cetle position de la Cour esl inexplicable, surioul que sa propre 
jurisprudenee soulienl la necessile d'une mise en halance procedurale en rappori 
avee la nature de la Ibnclion (la cause Obst <■/ l’Allemagne, no. 425/03, du 23 
septembre 2010). Dans celle cause, la Cour a conlirme la deeision de l'insianee 
föderale allcmande, habilitee a juger les conllils de iravail, en appreciant la mise 
en halance des inlcrcts en jeu. compie tenu de l'importancc de la fonclion de 
l’employeet de 1’infraclion respeeiive ".

De la deeision de la CHDH (ia troisieme Section) on peul observer 
l'invocation des arguntenls «exclusivement d’ordre religieux» (i? 77) de l’insianee 
roumaine. en revanche saus analyser si celle motivation esl pertinente el 
süffisante '. Hn plus, pour arriver ä la conclusion de la violalion de l’arl. 11 de la 
Convention, la Cour se resume ä l’analyse des repercussions du conlral individuel 
de Iravail. des relalions employe-employeur, la sanclion de I’employe pour ne pas

'* Ibidem. 54.
Ml Voir la cause Ahlincil e/ la Kmlamle.

Ibidem, 55.
«liu egard ä ees circonsianccs, la Cour considere que les molils invoques par le (ribunal 

dcparlemenlal n'apparaissenl pas sulfisanls pour juslilier le rejel de la demande d'cnrcgislremenl du 
rcqueranl (voir, miitatis imiiiwdis, Sclltilli. preeile, S 74. Sicbcnluiar c. AHemagne, n" 18156/02. g 45, 3 
fövricr 2011. el Obst, preeile. S 51)» (g 86).
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aceomplir scs ohligalions el la signalure du conlral el la limilalion de la libcrle 
syndicale, en invoquanl ici la Direclive 78/2000/Cli:

«Par aillcurs, la Cour noie que les reglementalions inlernalionales pertinentes 
cl. cn parlieulier. le einquieme consideranl de la direclive 78/2000/Cli du 
Conseil, ne permellenl pas qu’il soil porlc allcinle ä la liherle d’associalion, 
donl relcve le droil de loule personne de l'onder avee d'aulres des syndieals el 
de s’y affilier pour la defense de ses inlerels» (§ 83).

Si l’on regarde la modalile d’applicalion du droil du (ravail conccrnanl la 
relalion ent re le pretre el son Hglise dans les ctals memhres de l’Union 
Buropeenne et du Conseil de l’Hurope, on peul eonslater de nomhreuses 
dilTcreneialions. sans pouvoir affirincr qu’il y a. done. une rcssemhlance dans le 
domaine. D'ailleurs, meine dans la jurisprudenee de la CBDH on aecepte une 
ittarge d'appreciation des etats en ee qui concerne la Separation des eerlaines 
reglementalions de la legislalion du travail des eontrats de travail des employes 
des culles legalement reeonnus, sauf eeux des pretres . I)'ici peut-on Interpreter 
que les relations de travail des pretres avee l’Bglise pcuvenl elre cxeeplecs dans 
une plus gründe mesure de ees normes du droit du travail, eompte tenu de la 
speeifieile de ees relations (prelrc-Bglisc) au eontexle de l’autonomie des eultes de 
s'organiser et de fonctionner“.

«Le manque de eomprehension de la Seelion en ee qui concerne l’Bglise, 
eomtne instilulion saeree, et le sacerdoee, eomme relalion enlre un pretre el 
son Bglise, a eu eomme eonsequenee le traitement de l’Bglise eomme un 
simple employeur prive, el des pretres eome des simples employes»22 * 24.

Dans ee eontexte, les etats de l'Union Buropeenne qui garantissent par la loi 
l’aulonomie des eultes devraient pouvoir disposer aussi ä une applicabilite 
partielle de la legislalion du travail eoneernant les relations entre l’Bglise et les 
religieux, respeelivement le personnel latque employe dans les unites territoriales 
administratives eeelesiastiques25 26. Bn l'ait, dans ee sens se prononee aussi le Traite 

du Ibnetionnement de l’Union Buropeenne, dans le sens que tonte la legislalion de 
l’Union Buropeenne «respeele et ne prevale pas sur le Statut dont benefieienl, en 
vertu du droil national, les eglises (les eultes) el les assoeiations ou les 
communaules religieuses des etats membres»'6. Dans ee eontexte, quelles sont les

22 Vnir Schult:,/ fAUemagne (lc 21 sqncmbrc 2010. no. 1620/03) cl Obst d l'Meimigne (le 23 
seplcinhre 2010, no. 425/03).

Au present, ccrluins clals europccns rcconnaisscnt la speeiHeile des relations de Iravail enlre 
le.s pretres et l'liplise. rAllemagne reeonnaissanl un caraetere elerieal du conlral de travail. existanl ici 
tles consequcnccs legales, alor.s qu’en l'ranec on n’imposc pas robligation ä un contral de travail pour 
les pretres eailn>liques.

l’UI’l’INCK - l’OI’KSCU, Critiea holärarii CKDO. 6-7.
'' Ttl.KIN, Corpul preo|csc, 49.
26 VoirTHUK. arl. 17.



raisons pour lesquelles la CHDH acccnluc le rappori cnlre los prcircs cl l'Hglisc, 
commc relations de iravail, cn enlrainanl aussi des discussions sur la liberle 
syndicale? <)n a mis done en discussion les regimes partiaux concernant les 
relalions de Iravail cnlre les prcircs cl l'Hglisc, respeclivement la prise cn 
eonsideralion ou non des conlrats de Iravail soumis ä la Icgislalion du Iravail. 
C'cst un sujet sensible cl dilTicile a aborder dans le contexlc aclucl de la 
Icgislalion des elals. de la Icgislalion parliculierc des Hglises cl de la jurisprudcncc 
de la CHDH.

Ccite seclion de la CHDII a eile du droil inlerne cl international, en 
eonstalanl unc incohercncc dans la citation des prccedenies, mais aussi un manque 
d'analysc des argumenls de la derniere instanee rouinaine, du Tribunal de Dolj, 
«concernani rautonomie organisalionnelle des culles religieux. y compris les 
elemcnis de speeilicile des fonelions de prelle |...|»La citation du Droit 
inlerne, mais aussi internalional, par la Iroisiüme Seelion de la CHDH sc 
caraclerise par omissions, limites et eoniroverses juridiques eanoniques. Dans la 
deeision de la CHDH en preniiere instanee (la Iroisieme Seclion) on surprend le 
lail qu’on omel d’imporlanles normes inlernes perlinenles sur le conflil des droits 
qui conslilue le fondemenl du cas en cause. Comme le consiate Gerald Tilkin’1' du 

deparlemeni de Droil des religions de l’Universile (’alholique de Louvain, la Cour 
n'a pas garde dans la eilalion des articles consiilulionnels (la Conslilulion de la 
Koumanie de 2003) leur ordre numerique, en placani avee priorile les arlieles par 
lesquels on prolege la liberle syndicale (arl. 40): «l.c droil ii l'association: (I) Les 
citoyens peuvent s’assoeier libremem en pariis poliliques, syndicats, palronats el 
d’auires l'ormcs d’assoeialion» ", el le droit au iravail el ä la protection sociale du 

iravail (arl. 41). en defaveur de la liberle religicuse el de l'auionomie des culles 
(arl. 29):

«(I) La liberle de la pensec el des opinions, mais aussi la liberle des 
croyances religieuses ne peuvenl pas elre limilees d'aueune maniere. 
Personne ne peul elre contrainl a adopler une opinion ou bien a adherer ä unc

' TII.KIN. C’orpul pnxi|cse, 45. Dans les cundilions oii la C'iairanniil analyse loule l'arguntcnlation 
du Tribunal de Dolj. eile aurait implique inevilablemenl lindes les pieces penincnlcs au dussier. en 
«tpprofondissanl les deux perspeelives de la Icgislalion inlerne: les disposilions du Slalul de l'liglise 
Orlhodoxe Rouinaine sur la pariieipalion de ses menibres ii l'administralion du pouvoir ecelesiasliquc 
el les normes du droil rouimiin sur la londalion des syndieals el le pouvoir des cmployeiirs, Ainsi. en 
eonsideranl que la inotivalion de l'instanee d'appel de Rouinanie esl insulTisanle, meine si eile a lenu 
eomple de l'ensemble du droil roumain, on se posc naUirelleinenl des queslions eoinme: l'organisaiion 
d’un syndieal des pretres el des laiques employes au sein de l'liglise louelie I eile a l'organisaiion 
synodale hicrarchique de l'Kglise el du principe eanonique eonsiiiulionnel (organique)? Une teile 
organisalion syndicale des prcircs alTeclc-l-ellc la proeedure <les inslanees diseiplinaires el juridiques 
dans la prononcialion des punilions'.’ Alors, est-ce qu'on lunche au procc-ssus slalulaire decisionnel 
dans l'liglise? C'e sonl seulcilieni quelques queslions auxqucllcs nous allons repondre d une maniere 
sueeinele de la perspeclive juridique eanonique. eomple lenu de la Icgislalion interne cl oiuise d'elrc 
eilee d'une maniere perlinenle par la Icgislalion europeenne.

Ibidem, 46. Celui-ci a ledige une clude sur ce llieme dans Ic projei l:SR de l'UCI, el avee 
l'appui du projei Rlil .KiARH (UK-FP7-244635), financepar la Commission Huropeenne.

«Conslilulion de la Rouinanie». publice dans Ix monilcur olTiciel nr. 767 du 31 oclobre 2(11)5.
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croyance religieuse, conlraires ä ses convictions. (2) La liberte de la 
conscience esl garanlie; eile doil sc manifester dans l'esprii de la tolerance et 
du respeel reciproque. (3) Les eultes religieux sonl Iihres et s’organisent 
conl'ormemenl aux propres Statuts, dans les condilions de la loi |...J (5) Les 
eultes religieux sonl autonomes pur rapporl ä Fetal el se rejouissenl de soll 
appui, y compris en lacilitani l’assistanee religieuse dans Farmee, dans les 
hopitaux, dans les penilenciers, dans les asiles el les orphelinals»'".

Par eelte inconsequence de eilalion el par l'ordre promu. la Cour a donne 
priorile a la liberte syndieale par rapporl ä la liberte religieuse, celle-ci elant 
prolegee par la Consliiulion de la Roumanie de 2003, mais aussi par Faeluelle Loi 
no. 489/2006 sur la liberte religieuse et le regime general des eultes (on eile les 
arl. 1.3.8. 10. 17, 23. 24 el 26).

Ln ce qui eoneerne la eilalion par la profiliere insiancc (la Iroisieme seclion) 
de la CHDH du Slalul de FLglise Orthodoxe Roumaine (2008), on observe non 
seulement la menlion expresse de Fartiele 43 oü Fon monlre seulemenl que le 
eure esl nomine par Feveque pour une paroisse qui se trouve dans la juridielion 
eanonique de Feparchie: «La paroisse esl la communaute des ehreliens 
orthodoxes, religieux et laiques, situee sur un eertain territoire et subordonnec au 
Ccnlre Arehidioeesain du poinl de vue eanonique, juridique. administratif el 
patriinonial, rnenee par un eure de paroisse nonime par le hierarque (l'archeveque 
ou l'eveque) de l'eparehie respeclive» (cf. can. 2. 31 et 39 ap., 8 IV occum.. 14 
VII oecum., 9 Anlioehe. 10 Carlhage)’1, sans eorroborer eel artiele (43, Statut) 

avec Fartiele 50 du Slalul de FLglise Orthodoxe Roumaine dans lequel on preeise 
en detail quclles sont les altribulions du eure de paroisse dans sa qualile 
d’administrateur des affaires de Feglisc au niveau de sa paroisse. Parmi ees 
altribulions stalutaires, lies importantes dans le eas present, on menlionne:

«|...| e) mene ä la realisalion loutes les disposilion du present slalul, des 
rcglemcnls ecelesiasliques el des Organes religieux cenlraux el diocesains en 
ce qui eoneerne la paroisse; d) mene ä la realisalion les decisions des Organes 
diocesains el des disposilions de Fautorile eeclesiastique superieure 
(arehiprelre. eveque ou areheveque) reliee ä la vic de la paroisse; |...| f) sans 
Fapprobation prealable ecrite du hierarque, il ne peul pas represenler la 
paroisse dans la justice, devani les autoriles locales el devant les liers, 
personnellemenl ou par delegues. Dans la meine mesure. les prelrcs des 
paroisses, en verlu du vieu d’obeissanee (Subordination) devant le hierarque 
depose ii Finvestissemenl (Ordination) et, respectivemenl, les moines, en 
vertu du vieu monaeal de Fobeissanee, ne peuvent pas eomparer devani les 
inslanees juslieieres sans Fapprobation ecrite prealable du hierarque, y

3<l
M

Ihidcni.
Voir 1c Stalul de l’liglisc Orthodoxe Roumaine de 2008.
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compris dans des cas d’interet personncl: la violalion de cctle disposilion
allire des sanelions canoniques ei diseiplinaires |... |»'2.

I in meine lemps, de la decision de la iroisieme seelion de la CKDII on peul 
constaler l’ignorance des ariieles slatulaires eoncenianl les allributions des deux 
Organes collcgial mixles au niveau de l’eparehie, l'Assemblee diocesaine (an. 90) 
el le Conseil diocesain (arl. 95), le premier etani un organe deliberalif el le 
deuxiemc un organe execulif de la composilion desquels fonl parlie des prelres (un 
(iers) mais aussi des lai'ques (deux liers). Si l'on analyse les allributions de ces 
organes eollegiaux el si l'on respeele l’ensemble des dispositions slatulaires el 
reglemeniaires, les revendieations syndieales elerieales n'oni plus leur raison. 
D’ailleurs, les allributions de ees deux lots religieux, eomple lenu de leur 
composilion, done de la representativile du eorps eeelesial, sonl proehes aux 
eompetences legales d’une Organisation syndieale en vertu de la loi no. 54/2003 
(arl. 30). Celle loi sur la liberle syndieale en Roumanie a eie abrogee par la I ,oi no. 
62/2011 du dialogue social'*'* 1 (avant que la iroisieme seelion de la CKDII se 

prononee, en janvier 2012).
Com me l’on a muntre ei-dessus, les eparehies autonomes du poinl de vue 

inlerne de l'Kglise Orthodoxe Koumaine sonl menees par des organes eompelenls 
unipersonnels (I'cvct|ue) mais aussi par des organes superieurs eollegiaux mixles, 
deliberalils el exeeulil's. I/organe deliberalif pour tous les problemes 
adminislratils, eullurels, soeio-philanlhropiques, economiques el palrimoniaux de 
l’eparehie esl l'Assemblee diocesaine (art. 90. Statut). I.es membres de ee for sonl 
des prelres (un liers) el des lai'ques (deux liers), ees derniers parlieipanl aux 
eleelions uniquement avee la benedietion (l’aceord) de l'evequc. eomme une 
garamie de leur croyanee, de leur vie morale el de leur implieation authenlique 
dans l’aciivile de l'Kglise. Les membres lai'ques peuvenl elre revoques par 
l'Assemblee diocesaine, avee l’aceord de l’eveque, si l’on eonstale qu'ils ne 
represenleni pas les inlcreis de l'eparehie el de l'Kglise, en deroulanl des aeliviles 
conlre l'Kglise. L'Assemblee diocesaine esl l’organe eollegial superieur au niveau 
de l'eparehie. representani le elerge mais aussi les simples eroyanis (les lai'ques), 
qui parlicipeni aclivemenl a la vie de l'Kglise. avee compelence deeisionnelle ä 
l’administralion du pouvoir religieux, parlieulieremenl a l’exerciee du pouvoir 
juridique.

A cotc de l'Assemblee diocesaine fonelionne le Conseil diocesain, forme de 
2 prelres ei 6 lai'ques, dlus par l’Assemblee diocesaine. Ce sonl des organes 
eollegiaux mixles slatulaires. ayanl de la compelence deeisionnelle. Un evenlucl 
enregislremenl d'un syndieal des prelres el des lai'ques aurail mene ä l'alTeelalion

l .c Statut de l'Kglise Orthodoxe Rountaine de 2(M)S. litt niemc lemps. i'arliclc 49 du Statut de 
I liglise Orthodoxe Koumaine preeise que «II) l.c eure de la parois.se. eomme delegue du hierarque, esl 
le pasteur spirituel des eroyanis d'une paroisse, et dans l’aclivile ndminislmlit e il esl le iiitiniif’eiir de 
‘uiIminislralion pamixsinle el le prcsidenl de l'Assemblee pnmissiale. du Conseil pamissinl ei du 
Coniite poroissiol. (2) L'investissement on In revoealion de I ijjiie de eure de In paroisse se foul pur le 
liieraiyne».

I a liberle syndieale est rcglemenlee par la I oi du dialogue social, no. 62/2(11 I.
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de 1'Organisation el du l’onclionncmenl canonique, slalulairc, de ces Organes 
compelents, car les personnes non-slalulaires (les representants syndicaux) 
auraient du elre invilees ä ce eonseil dioeesain (equivalenl juridiquemcnl avec un 
eonseil d’administration). Tout eela parce que l’article 30 (I) de la loi roumaine 
des syndieats, 54/2003, imposc ä remployeur, donc en special aux eparehies, 
«d’invitcr les delegues eins des organisalions syndieales repräsentatives et de 
partieiper dans les eonseils d'adininislralion ä discuter les problemes d’inieret 
professionnel, ecorwmique, social, culturel ou sporlif», aulrement remployeur, en 
vertu de l'art. 51 de la loi menlionnee, elanl passible d’une amende eomprise entre 
20 millions KOI, (approximativement 500 Kuros) et 50 millions KOI. 
(approximativement 1200 Kuros).

Si l'on analvse la loi roumaine des syndieats (la Loi no. 54/2003), on peut 
observer lacilement les eompelenees lies similaires de l'Assemblee diocesaine et 
du Conseil dioeesain par rapporl a I'Organisation syndieale. Dans le eonlexte de la 
rcpresenlalion des membres du syndieat en rapporl avee l’employeur, tout en 
respeetanl l'ordre juridique de l'Kglise, les pretres el les fideles laiques sonl 

representes dans les Organes de direetion eollegiaux, deja eiles, par des elections, 
ayant de la eompelenee deeisionnelle. La presenee des representants syndicaux 
alTeclerail la proeedure du fonelionnemenl el la composition statutaire de ees 
Organes d’administration du pouvoir juridietionnel. Ainsi, on ne peut pas irnposer 
une strueture syndieale au sein de l'Kglise qui alleete son Organisation et son 
fonelionncmenl canonique tradilionnel, la maniere de prendre les deeisions, eelle- 
ei elanl une ingerence eoneernant l'autononiie organisationnelle des religions. Le 
relus de l'cnregislremenl du syndieat dans l'Kglise equivaul au respeel de la 
liberte religieuse des membres de l'Kglise, ear on peut affirmer que l’eleelion des 

membres des Organes de direetion represenlalifs de l'Kglise eonstilue une 
manileslalion de la liberte religieuse, comme s’est prononeee la Cour sur 
l'eleclion des leaders religieux.

l)one, en ignorant l’ensemble de la legislation interne el en omellanl la 
eilation de eerlains aspeeis essenliels du Statut ou de la loi des syndieats, «la Cour 
(la Iroisieme .Seelion, n.n.) ne s'esl pas situee dans la position de pouvoir evaluer 
avee süffisante certitude les donnees sur la base desquelles peser le fand du 
litige»'4.

Dans l'eventualite de garder la deeision de la Iroisieme section de la CKDH, 
l’enregislremenl du syndieat aurail alleete la maniere de deeision au sein des 
eparehies, il aurail alleete la tradilion orthodoxe loute enliere. Ce fait est souligne 
par la Cour eomme etant la motivation insul'Usante du Tribunal de Koumanie:

«[...] Kilo (la Cour, n.n.) conslate egalemcnt que le Iribunal ;i fonde le rejet 
de la demande du requerant, d’une pari, sur le besoin de proteger la tradilion 
ehretienne orthodoxe, ses dogmes fondateurs ei le mode canonique de prise 
des deeisions et, d’aulre pari, sur Timpossibilite legale pour les pretres de sc

vl TU KIN, Curpul preo|esc, 53.



syndiquer etanl donnc cjti'ils excrcaienl ilcs fhnclions de direction dans leurs 
paroisses» CS 71).

Mais celle mnlivation du Tribunal roumain a eie fondee sur le Statut de 
TRglisc Orthodoxe Roumaine, eile ci-dessus, etanl ignorc par Tinstance 
europeenne, meine si le Statut a eie valide par le Gouvernement de la Roumanio et 
reeonnu par la legislalion interne. Dans ce eas on impose une limitation de la 
liberte syndicale (d'association). celle-ci clant necessaire dans une societe 
demoeratique, mais seulement si Tartiele 11 de la Convention est interprete dans 
la perspective de Tarlicle 9 sur la liberte rcligicusc.

L’inslance europeenne (la troisieme seclion) a eile d'une manierc 
incoherente les arlicles de la Loi no. 54/2003 sur la liberte syndicale (en vigueur ä 
la dato de Tintroduclion de Taclion aupres des inslances de Roumanie), saus 
memionner

«les di llic ul les de revocation des manageurs d'un syndicat (art. 9 et 10). 
Timposition legale de participation des delegues syndicaux elus dans les 
organisalions de profil representatives aux reunions des conseils 
d’adminislration (an. 30), et non plus cclles qui imposent des sanctions 
penales severes au cas de la violalion de la loi sur la liberte syndicale (art. 51 
et 53)»-”.

Sans developper ici la citation du Droit international, on precise que la 
troisieme Section sc limite initialement ä citer uniquement deux lextes juridiques 
sur la defense de la liberte syndicale, Tarl. 5''1' de la Cluirle sociale europeenne 

(revisee, 1999) et Tarl. 12” § I de la Charte des droits fondamentaux de/'Union 
europeenne, lout en pouvant affirmer que la troisieme Seclion de la CRDII. dans 
sa deeision, invoque souvenl certains precedents. saus renvois extensifs, meine 
crealils en plus'1*.
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" Ibidem. 46.
«Kn vue de garanlir ou de promouvoir la liberte pour les Iravailleurs el les employeurs de 

eonsliluer des organisalions locales, nationales ou internationales, pour la proteelion de leurs interets 
ßconoiniques el soeiaux et d'adhercr ä ees organisalions. les Parties contraclantes x'cngagent it ee que 
la legislalion nationale ne porle pas atleinte, ni ne xoit appliquee de nianiere ä porter atleinle it eette 
liberte. La mesure dans laquelle les garanties prevues au presenl article s'appliqueront ä la police sera 
•lelerininee par la legislalion ou la reglemenlalion nationale. I.e principe tle l'application de ees garanties 
aux membres des lorees arinee.s el la mesure dans laquelle elles s'appliqueraient ä eette ealegoric de 
personnes sonl egalement determines par la legislalion ou la reglemenlalion nationale».

' «Tome personne a droil il la liberte de reunion pacitique el ä la liberte d'assoeialion it lous les 
■liveaux. nolaiinnenl dans les domaines politique. syndieal el eiviquc. ee i|iii implique le droit de loule 
personne de tonder avee d'autres des syndieats ei de s'y affilier pour la delense de ses interets». - acest 
anieol 12 5 I din Charte des droits fondamentaux de l'Union europeenne este acelasi articol 11 al 
Convention KI)H.

* A se vedea detalii la N. HKRVIKl.', la liberte syndiealäe franchit les portes de TKglise, in: 
Combals pour les droits de Thomme (CI’I)O): http://combatsdroilsliomme.blog.leinonde.fr/ |25. II. 
20121.

http://combatsdroilsliomme.blog.leinonde.fr/
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2. I.a posilion ol'ficielle du Palriurcal Koumain par rapport ä la dccision de la 
(roisieme Section de la CKDH

Dans los eondilions oü la majoritc des juges de la troisiemc section a conclu 
«qu’il y a eu violalion de l'arlicle 11 de la Convention», l’Rglise Orthodoxe 
Koumaine, culle legalemenl reconnu eil Koumanie sur la hase de son propre Statut 
et en conformite avee la legislalion interne roumaine. dont le fonclionnement etait 
alTecte par la reconnaissance du syndieal des pretres, a soutenu que l alTaire soit 
renvoyee devanl la Grande Chambre’1’ pour etre rejugee. Par consequent, le 9 

juillet 2012 le College de la Grande Chambre a deckle de renvoyer l’affaire devanl 
la Grande Chambre en vertu de l'arlicle 43 de la Convention (ä la suite d’une 
deinande Ibrmulee par le Gouvernement le 27 avril 2012). I.a position ol'ficielle de 
l'Hglise Orthodoxe Koumaine dans cette cause, apres la prononciation de la 
dccision. defavorable ä la vie religieuse et consideree comme inadequate par le 
Patriarcat Koumain, a eie exprimee dans un communique par le Saint Synode de 
l'Hglise Orthodoxe Koumaine, nomme syntheliquement et suggeslivement «la 
vocation saeerdotale a eie assitnilee ä l’aclion syndieale» et public par l'Agence de 
Presse «liasiliea» de la PatriarchieLa dccision de la (roisieme Section de la 
CKDH a etc surprenanle, le Patriarcat Koumain constatant

«la connaissance Ironquee (insulTisantc) par la CKDH du speciiique des 
relations entre 1’Ktal et les eulles en Koumanie et l'ignorance des dispositions 
de la Constitution de la Koumanie (arl. 29), de la Loi des Culles no. 
489/2006 sur la liberte religieuse et le regime general des culles en 
Koumanie (arl. 8) et du Statut pour l’organisalion et le fonclionnement de 
l’Hglise Orthodoxe Koumaine reconnu par la Dccision du Gouvernement no. 
53/2008 et publie dans le Moniteur olTiciel no. 50/22 janvier 2008 Statut 
qui enonce clairement l'aulonomie et la liberte de l’Eglise par rapport a 
PKtat»41.

Kn mente lemps, le Patriarcat Koumain a souligne l’importance du droit 
interne roumain et du droit particulier de l'Hglise Orthodoxe Koumaine, les pretres 
n’ayanl pas de relations de travail specillques aux employes civiles mais eux, par 
la consecration. obliennenl la vocation pour la mission ou «Service libremenl 
assume aux communautes de eroyanls» (art. 123 a. 7 du Statut)42. * 10

1 «I. A I'origine de 1’alTairc se Irouve une requele (no 2330/09) dirigee contre la Roumanic et 
dont le syndieal l’äslond cd Ihm de Bon Pasteur) a saisi la Cour le 30 decembre 2008 en vertu de 
l'arlicle 34 de la Convention de sauvegarde des droits de riionnne et des lihcrles fundamentales ("la 
Convention"). le presideni de la Grande Chambre a acccde ä la deinande de non-divulgation de leur 
idenlile Idrinulee par les inembres du syndieal requerant (artielc 47 S 3 du regiement de la Cour)»: 
lm|)://hudoc.cehr.coe.int/sites/eng/pages/search.aspx?i=001 10X841#|"itemid":|”001-108X41"|) 110. 7. 
2013],

10www.basiliea.ro/ro/sliri/hotarare inadeevala la eedo vocalia_sacerdolala a lost asimilata _ 
cu_aetiunca_sindicala, 11. 2. 2012].

" Ibidem.
1 Ibidem.

http://www.basiliea.ro/ro/sliri/hotarare
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Kn plus. Ic Pairiarcal Koumain a souligne un aspccl Ires imporlani. irop pcu 
ohscrvc par los jurisles qui onl cssayc d'ahonJcr ccüc problemaliquc, la dccision 
de la Iroisieme Scclion elanl diseulable de eelle perspective aussi. II s’agit du 
Statut du syndicat qui esl eonlre la Loi des eultes no. 489/2006, mais aussi conlre 
le Statut de I’Kglisc et la legislation eanonique orthodoxe par le bul fixe et par les 
nombreux objectils poursuivis pour alleindre ee bul".

Kn effet, beaucoup d’entrc les objectils proposes par le syndicat sonl 
ineompatibles avec la propre mission saeerdotale des pretres, avee leur propre 
vocalion; dans le cas des pretres on ne peul pas parier, par exemple. de l’utilisalion 
de «la petition, la manileslation et la greve comme moyens de defense des interets 
de ses membres |...|» (pt. 3.2, j„ le Statut du syndicat). ear eet objcctif esl eontre 
la Loi des eultes qui reconnait le Statut des eultes de «facteurs de la paix sociale» 11

11 Pour etre le plus complct possiblc on mentionne ici le but du syndicat. mais aussi les objectils, 
pour l'analyse, leis qu'on les relrouve eiles tlans la dccision definitive de la Grande Chambre de la 
CHDII: «/.c bul du syndicat du pcrsonnel clerical e( lai'c Iravaillani dans les paroisses ou dans d'autrcs 
sli’titliires ecclesiasliques qui rclevent de la juridiction administrative cl territoriale de la metropole 
d'Olienic a eie delini libremenl. II eonsiste ii representer ei delendre les droits et interets 
prolcssionnels, eeonoiniques. soeiaux et culliirels de ses membres elercs el laics dans leurs rapports 
avec la hierarehie de l'Hglise el le minislere de la Cullurc el des Culles. Aßu il'ullcimlre er lim. Ic 
syndiail: a| veille au res|iect des droils londamenlaux de ses membres au Iravail. it la dignite, ä la 
protection sociale, a la sccurite tut Iravail. au repos, aux assrirances sociales, aux aides en cas de 
ebömagc. aux droils ä la retraile el aux aulres droils prevus par la legislation en vigucur. b) veille it ce 
t|ue chacun de ses membres puisse cxcrcer un iravail qui correspondc it sa Idrmalion professionnelle et 
t't ses eompelcncex; c) veille au rcspeel des disposilions legales relatives ii la duree des congcs et des 
jours de repos: d) assurc la promolion de la libre inilialive. de la eoneurrenee el de la liberte 
d'exprcssion de ses membres; c) veille ä l'applicalion et au rcspeel scrupulcux des disposilions legales 
eoncernanl la protection du travail ei des droils qui en decoulenl; 0 veille it la plcinc application des 
disposilions de la loi n" 489/2IKK) relative it la liberte religiettse cl au regituc juridique des culles, du 
•Staun de l’Hglise orthodoxe roumainc cl des saints cations tle l'Hglise orthodoxe rountaine; g) negocie 
avec l'archeveche et la metropole les convenlions collectivcs cl les conlrats de iravail, qui doivenl 
preeiser expressentent lous les droits ei devoirs des clercs cl des laics; Ii) assurc la protection de son 
President el de ses represcntanls pendant leur inandal el apres l'cxpiration de celui-ci; i) veille ä etre 
represenltS it lous les niveaux cl dans toutes les inslanccs de dccision. conformemcnl aux disposilions 
legales en vigueur; j) ulilisc la petition. la manileslation el la greve comme moyens de defense des 
mtereix de ses membres, de leur dignile el de leurs droils londamenlaux; kl assigne en justice les 
personnes physiques ou morales qui meconnaissent la legislation du Iravail. le tlroit syndical ou les 
disposilions de la convention collcctive signee au niveau de la metropole ou des conlrats de Iravail si 
les liiigcs corrcspondanls n'onl pas pu etre resolus par la negoeiation; I) veille au rcspeel el a 
l'applicalion des disposilions legales relatives ii la remuneralion et ä la garanlie de condilions de vie 
decenles; nt) leuvre pour qtie les clercs cl les laics puissent bencficicr de l'cnsemblc tles droils donl 
jouissenl il'aulres catcgorics sociales; n) conslitue des caisses d'cntraide; o) tSdile el itnpriine des 
publications visant ä informer ses membres et it delendre leurs interets; p) erde et administre dans le 
rcspeel des dispositions legales et dans i'inleret de ses membres des Organes de cullurc. 
d'enseignement el de recherchc dans le domaine de l'aelivite syndicalc. des etahlisseinents soeiaux et 
des etablisscmcnts soeioeconomic|ues: r) leve des Ibnds pour l'enlraide de ses membres; s) organise el 
hnancc des aclivilcs religieuscs; lormule des proposiiions pour les cleclions organisces dans les 
struclures locales de l'Hglise el proposc la parlieipation au Saint Synode de l’Hglise orthodoxe 
rountaine d un preire laisant partie de ses membres; I) demande ii I archcvcehe qu'il presente lors de 
l'asscmblec des pretres un rapporl sur ses revenus el ses depenses; || demande au Conseil de 
I Archeveche qu'il eommunique, chaquc Irimeslre ou chaque annee, les dccisions prises en itialiere de 
nominations, de transfens et de reparlition des budgets».
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(an. 7 ul. I, la Loi tlcs culies no. 489/2006). Kn plus, il esl inacceptahle de 
menlionner eomme objeelif pour les religieux

-de respeel des disposilions legales relatives ii la duree des conges el des 
jours de repos» (pt. 3.2, c., du Statut du syndieat), ear une teile disposition 
s'inlerprele dans le sens que «les jours de samedi et dimanche, le premier et 
le deuxieme jour des Sainles Paques, de la Naissanee de Christ et de la 
Penteeote, inais aussi d’autres letes legales qui eoineidenl avee les letes 
religieuses seraienl des jours feries pour les religieux membres du syndieat. 
justc qtiand les eroyanls sonl les plus nomhreux a frequenter l'eglise»".

lln aulre objeelif, eonformement auquel le syndieat «veille ä elre represente 
ä (ous les niveaux el dans loutes les instanees de deeision, eonformement aux 
disposilions legales en vigueur» (pl. 3.2, i., le Statut du syndieat), par lesquelles on 
sollieite ainsi la representation des membres du syndieat ä tous les niveaux de 
deeision. meine au niveau de l’autorile superieure ecclesiastique au niveau de 
l’Kglise Orthodoxe Koumaine (le Saint Synode plenier), en invoquant uniquement 
la loi eivile de l'Klat, e'est une violation du droit de l'Kglise de s’organiser el de 
Ibnetionner eonformement ä son propre Statut.

Le Patriareat Roumain souligne la violation de l’aulonomie de l’Kglise, en 
conslalant que le syndieat souhaile de se eonsliluer dans un

«groupe de pression el d’eluder les voies slatulaires de eonsullalion des 
religieux dans les reunions des dioeeses, les eonlerenees administratives 
mensuelles des prelres, les cereles pastoraux, les eonlerenees paslorales 
missionnaires des prelres semestrielles ou dans les Permanenees des Conseils 
des dioeeses, y eompris dans le Conseil National Religieux et l'Assemblee 
Nationale Religieuse de l'Kglise Orthodoxe Koumaine».

Celle posilion du Patriareat Roumain esl normale et mel en evidenee la 
possibilite stalulaire des prelres de se eonsulter ä travers les diverses reunions ou 
organismes ecclesiasliques eollegiaux, mais on se demande qu'est-ee qui se passe 
dans le eas oii la lihre expression des religieux ou des employes laiques de l’Kglise 
(art. 10, Convention) mene ä des opinions divergentes par rapport ä Pautorite 
religieuse? Kien sür, il ne s’agit pas de la profession de loi de l’Kglise ou des 
normes religieuses morales, mais seulement des aspeets, par exemple, du respeel 
de la loi el de la propre legislalion interne religieuse, saus aueun abus. Dans ee 
eas, on devrait, avee responsabilite, sans arriver aux instanees eiviles, poursuivre 
dans le milieu interne religieux uniquement le bien-etre de l'Kglise el non pas des 
buts etrangers ä eelle-ei.

' www.basilica.ro/ro/stiri/holurare inadccvata Ja eedo_vocalia_saccrdotala__a. losl asimilato. 
cu actiunea_sindicala, [1.2. 20121.

Ibidem.

http://www.basilica.ro/ro/stiri/holurare
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III. I. 'autonomie des culles et I Interpretation de la liberle d'assoeiation (an. / /, 
Convention) dans kt perspective de l'article 9 de In Convention sttr la liberte de

religion

La liberle de la pensee, de la eonscienee ei de la religion Kl sont des liberles 
fondamenlales de l’homme, tenant de son propre et re et conditionnani toute 
soeiete democralique4'. Ainsi, ees libertes doivenl-ellcs ctre rcspectees dans un 

elal qui se prelend elre democralique. ou dans le cas conlrairc eet elat sc situe dans 
la sphere du lolalilarisme. Dans ee sens. Pelal a l’obligation negative de ne pas 
limiler le droit de ses ciloycns dans la liberle de la pensee. de la eonscienee ei de 
la religion, ses immixtions dans ees domaines etanl permis seulemenl dans la 
mesure oii elles visenl Pelimination de eertaines menaees concernanl Pordre. la 
sante. la morale ou la seeurite publique, mais aussi les droits et les libertes d'autres 
personnes. Mais l’etat a aussi P Obligation positive d’assurer un climat lavorable ä 
Pexercice des droits garantis par Part. 9. Dans la sphere des mesures que l’etat 
doit prendre pour assurer ee elimat lavorable entre aussi Pobligation de mobiliser 
ses autorites dans le but d'intervenir dans le eas oii, eontre une eglise ou un groupe 
religieux. on mene une Campagne dilTamatoire qui se concretise dans des altaques 
offensils et diffamateurs venus de la pari d'autres personnes* 1*.

Kn ee qui coneeme la Convention europeenne des droits de l'homme. on peut 
conslater qu'elle respeete la liberte de ehaque dtat membre de PUH d'organiser ses 
propres rapporls avee ..les eultes reeonnus"11, expression frequemment reneontree. 
la CKDH elle-meme restant neutre par rapport aux systemes de relations Kglise- 
Ktat imposes dans les dilTerents etats de PUH, mais exlremement prudente dans le 
eontröle des elTets de POrganisation des eultes'". Comme Gerald Gonzalez 
Paffirme, la liberte religieuse promue par la jurisprudence de la CKDII eonlribue 
en grande mesure ä uniformiser les politiques il'etat en maliere religieuse'1. les 
etats membres de PIJK, quoiqu'ils soient eonl'essionnels, laiques ou mixles, etanl 
sur la voie du respeet pour la pluralile des eultes.

Le developpcment du probleme de la liberte syndicale des pretres, qui vise 
tous les eultes religieux, par Pimplication de la liberle religieuse mais aussi de la

I.. Cl. I.ODKAIDHS, The European Convention on Human Kiglns: colleeted cssays, Boxion 
2007; .1. li. S. I-AWCHTT, The application of llie Knropean Convention on human riglils, Oxford 
"10X7; H. GOLSONCi, la Convention Kuropeene des Droits de ITInnnnc el les personnes morales, in: 
IJnivcrsite Calholique de l.onvain (cd.), Ies Droits de l'Hoimnc el les personnes morales. Bruxelles 
1970. 15-33.

J'' R. ANGIIIil. C. A. ANGIIHI., Aspeele relciiloare la liberlatea ereilin|elor religioasc 
desprin.se din jurispruden|a C’ur(ii europene a drepturilor onuilui, in: Analele Universililjii Ovidius 
Consianta. Ser. Droil el Sciences Adminislralives I (2006) 359.

Comis. HDH. 14 juillel 19X0, no. 82X2/I97X, Cliiinh of Seieiuotogy et 128 ile ses fidcles 
e/Suede, DR nr. 21, p. 109 dans C. HIRSAN, Conven|ia europeanä a drepturilor omului. Comeniariu pe 
arlieolc vol I: Drcpturi si liberlä(i, tiueure^li 2005. 704.

I. C. II1AN. I.a perlinenee des culles reeonnus dans les syslemes Htats/religions dans ITJnion 
europeenne. in: KDC 54 (2004)67-75.

v" (i. ( ION/AI.KZ. Convenlion europeenne des droils de l'homme, eultes reeonnus el liberle de 
religion. in: ibidem. 49-65.

51 Ibidem.
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rclation cnlrc lcs culles c( los propres employes (clerge ou lai'ques) s’impose ä 
ncccssilc de nos Jours, d’aulanl plus que dans Ie sein de l'Union Huropeenne on 
soulienl la garanlie par les elals rnembres de la liberte a la religion el de la non- 
discriminalion, le respccl de la diversile religieuse el la eullure du dialogue 
religieux. Dans le nouveau eonlexte europeen de l'expansion de l’Union 
Huropeenne vers l'Hsl, eomprenanl aussi ries elals majoritairement orthodoxes (la 
Roumanie el la Bulgarie, ä parlir du 2007), les elals rnembres, en reeonnaissanl 
l’importanee de la religion el en respeclant le slalul des figlises, doivenl veiller ä 
l’aetualisalion des legislalions pour que Ions les eulles puissenl beneficier, en 
verlu des droils fondamenlaux de l’homme, de lous les droits qui s’imposenl. 
Ainsi, le droil des religions s'esl-il developpc dans le eonlexle de l’adhesion de 
nouveaux pays europeens, dans les annees 2004 el 2007 (la Roumanie et la 
Bulgarie). L’Union Huropeenne respeete ie Statut des Hglises el des organisalions 
religieuses, ei l'adhesion des nouveaux rnembres ä l’union mene ä 
1’enrichissemenl des experienccs religieuses, en meine lemps augmenlant les 
besoins religieux qui soni differenls au niveau local. Hn ee qui eoncerne les 
relalions des eulles avec l’elal dans les pays esl-europeens, celles-ci peuvent elre 
earaelerisees par un Systeme favorahle au l'acteur religieux, d’independancc 
reciproque el non pas d’une Separation au sens slrict. Meine si en iheorie lous les 
culles beneficienl des meines droils, eompie lenu aussi du nombre de eroyanls, 
pourlanl, dans le eas de la Roumanie, on reconnail ii l'Hglise Orthodoxe le role 
imporlanl dans l'hisioire du peuple roumain, sa contrihution ii la eullure et ii la 
spirilualile du peuple. Dans d’aulres pays europeens aussi, eomme la Belgique, 
enlre les eulles legalemenl reconnus, la pralique nous a monlre que l’Hglise 
Romaine Catholique, elanl majorilaire, eile esi regardee eomme elanl «primus 
inter parcs» enlre les aulres eulles". Mais la lendance de secularisalion esl 
irreversible, les eonscquences elanl observables dans l'analyse du droil civil 
religieux dans les pays de l'ouest de l’Hurope, mais aussi dans la vie religieuse el 
les relalions Htat-cultes dans les pays majorilairemenl orthodoxes de l'Hsl. La 
perle graduelle de l’aulonomie des eulles dans cerlains domaincs esl un signe de la 
secularisalion, ce qui esl observable aussi dans 1’inHuenee du droil du travail. mais 
aussi dans la lendance de eonlrole de l'Hlal sur les culles en ee qui eoncerne les 
procedures eeelesiastiques internes".

Alors. dans l’aeluel eonlexle europeen, on peul conslaler que le probleme du 
soulignemenl du principe de l’aulonomie externe de l'Hglise par rapport ii l’Hlal 
s'impose ii elre debattu, l’importance du probleme des syndieats des prelrcs qui 
ouvre la voie de l'analyse de l’acluelle liberle religieuse en liurope, mais aussi des 
eauses internes eeelesiastiques qui menenl ii l'apparition de la lendance de 
syndiealisalion du clerge, II esl ii rellechir pour les canonisles el les iheologiens. 
L’aulonomie de l’Hglise par rapporl ä l’Hlal s’impose d’etre analysee 
altenlivemenl pour en connailre les limiles, mais aussi les limiles de la

'2 Vuir ici K. CIliORCiliS, Di nauire juridique des trailemenls du clerge calholique, in: Annales 
de droil el de Sciences pnliliqucs (l%2) 85-122.

" I’. De l’OOTliR, De rcchlsposilie van erkendc eredienslen en levensbeschouwingen in Slaal 
en inaalschappij, lareier, liruxellcs 2(H).t. 480-575.



competence de l'Hlal, de scs inslilulions en rapport avcc PKglise. L'approehe ii 
eeile themaliquo au niveau international, pcndanl les dernieres annees, mais 
surtoul au cours de Panncc 2013, a etc delerminec par la deeision de la Grande 
Chambre de la CBDH au eas du Syndieal «Pästorul eel Bun» v. la Roumanie, 
apres que la premiere instanee de la CKDH (la troisieme Seelion) ail remis une 
deeision qui n’elail pas en concordance avcc Pensemble de la jurisprudenee 
reeente de la CKDH.

Lors des manifeslalions seiend Piques auxquelles ont parlieipe des 
specialisies, des juristes el des eanonisles, on a souligne l’aetualite de l'importanee 
due ä l'autonomie des cultes el la condamnation de l’iniervenlion de l’Hlal dans 
l'administration des problemes internes des eulles, la eonclusion, avant la derniere 
deeision de la CKDH (la Grande Chambre) elanl que

«dans ee eas Pästorul eel Bun - la Cour Kuropeenne a oublie un prineipe 
fondamental. qui est enonee par la Convention: les artides de la Convention 
s'eclaircissent les ans les aut res. Par cxemplc, ee eas a ete traile dans le 
conlcxle de Partiele 11. qui garantit la liberle de s’associcr, mais en lait la 
Convention dit que eel article doit etre analyse dans la Initiiere de Part. 9. qui 
parle de la liberle religieuse el de eulie, oii l'on reneontre la liberle 
personnelle el eollcctive |...|. I.’aulonomie des eulles n’esl pas seulemenl un 
bien pour les eulles. mais aussi un signe de la eomprehension des rapporls 
d’equilibre qui existent enlre la vie religieuse et la vie de la soeiete»51.

I.a prise en eonsideralion des fondements juridiques eoneernani la neuiralite 
de l’Hlal en rapport aux eulles, mais aussi la liberle de religion (arl. 9, C’onvenlion) 
ei la liberle d’assoeialion (arl. I I, Convention) oni juslifie le re-jugemenl du eas 
susmenlionne devanl la Grande Chambre de la CKDH. qui a eondamne la 
syndiealisation du elcrge, en relablissanl la jurisprudenee europeenne eoneernani 
l’inlerprelation de Pari. 9 de la Convention.

I.a eause, le Syndieal «Pästorul eel Bun» e. la Roumanie, implique de 
nombreuses problemes proeeduraux el non pas de subslanee, commc le deelare la 
iroisieme Seelion de la CHDI I, en eonslatant en meine lemps une promotion par la 
troisieme Seelion du prineipe de la mise en balanee de Ions les droits 
londamentaux (des inlerets) en jeu (S 78). en le reproehant au Tribunal de Dolj 
(Roumanie) qui a viole un lei prineipe sur les raisons «perlinenles el sulTisanles» 
el ä la proportionnalite de Pingerenee, en preeisanl que:
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I’. VI.AICU (prolcsxeur de droit canon ii la l,aculle de Theologie Orlhodoxe de Cluj-Napoea): 
www.orilKnloxeio.eii/medi:i/l)ociiiTienle/Aiilonoiiiia'/ri2()Hisericii%2(K'liDO.pdl 11. 7. 2()I3|, I e prot'esseur 
l’atriciu Vlaicu s'esi prononee ä la Tin du seminaire qui a cu lieu au siege du Conseil de l’lilirope de 
Strasbourg (7 juin 2012), avee le Ihdrne «l.'aiilonoiiiie de l'ligli.se dans la jurisprudenee reeenle de la 
Cour Kuropeenne des Droits de l'Homme». Ke seminaire a ete organise par le Centre Kuropeen pour le 
ttroil el la Jnsticc de Strasbourg, l'Universite C’atholiqiic de I xiuvuin. le Consorliuni pour la l.iherld de 
Conseienee et Religion de Strasbourg et le Centre d’Kludes Kuropeennes et Reeherehe «Religion et 
Soeiete» de la Repräsentation de l'Kglise Orthodoxe Roumaine aupres des Inslilulions Kuropeennes. de 
Hruxelles.

http://www.orilKnloxeio.eii/medi:i/l)ociiiTienle/Aiilonoiiiia'/ri2()Hisericii%252(K'liDO.pdl
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«La Cour conslale que los motil's invoqucs par le Irihunal deparlemenlal pour 
juslifier l’ingercncc etaicnt exdusivement (Vordre religieux. A la differencc 
du Irihunal de premiere instance, les juges qui ont cxaminc le pourvoi de 
l’Archeveche n’oni fait relerence qu’au Sialut de l’Eglise cl au hesoin de 
preserver les regles canoniques de prise de decisions pour eviler que la 
hierarchie de l’Hglise soil eonfroniee avee un nouvel organe elranger ä la 
Iradilion» (§ 77).

Un aulre aspecl donl la Iroisieme Seelion s’esl preleve en defaveur de la 
decision du I rihunal de Dolj a eie celui des conlrats individuels de travail el de 
leurs consequences juridiques du droit du Iravail (la relation employe-employeur), 
les reglemenlalions inlernalionales consacrant le droil des employes (non 
seulemenl religieux. mais aussi laiques) de s'organiser en syndicats, fait interdil 
par le droil eanonique. Une teile eonelusion de la Cour (la Iroisieme Seclion) par 
la eondamnation de la decision du I rihunal de Dolj (Roumanie) donl les juges 
«n'ont fait relerence qu’au Slalul de l’Hglise et au hesoin de preserver les regles 
canoniques de prise de decisions» a mene inevitahlemenl au constal du manque 
d'approfondissemenl des arguments par les juges rournains et ä l'observation de la 
Violation de l’arlicle I I de la Convention sur la liherte syndicale5’. Hn ec qui 

concerne la decision de la iroisieme Seclion de la CHDII, qui se l’onde sur 
l'invocalion cl l’analyse non seulemenl de l'un des arguments invoqucs par les 
parties (la liherte syndieale el donc la violation de l’arl. I I de la Convention) les 
aulres elanl inuliles, on sc demande, u cole d’autres canonisles et jurisles‘Vl, 

pourquoi n’admcllrail-on pas a l'instance roumaine d’appcl de l’onder sa decision 
sur un seul argument (l’aulonomie des culles de s’organiser el de fonclionner 
conl'ormemenl aux legislalions parliculieres, sur la base de la liherle religieuse)?

L’inslance europeenne n'a pas sul'fisamment analyse les argumcnls d’ordre 
religieux (art. 9, Convention) el les arguments gouvcrnementaux sur la legislalion 
interne non plus’7, saus se peneher prolbndement sur loutes les pieces perlinenles 

dans le dossier. Dans ces circonstances, on ne comprend pas commenl l'inslanec 
europeenne (la Iroisieme Seclion) se demande pourquoi l’inslance roumaine 
d’appel n’a pas lenu compte des inlcrels de nature non-religicusc, mais seulemenl 
de ceux de nature religieuse. comme la premiere instance avail inilialemenl 
proeede ?>x. Par eonsequenl, la Cour appreeie la prise en consideration de lous les * *

’ Voir ie'i 5S 87. 88: «lin consequence, cn l'absencc de “hesoin social impcricux“ ei ä ilelant de 
molifs sulTisanis, la Cour eslime qu'une mesure aussi radicale que le rcjol de la demande 
d’cnicgislrcmenl du syndical rcqueranl esl disproportionnee au hui vise ei, parlani, non neeessaire dans 
une socicle denioeraliquc. II y a donc cti violation de t'arlicte 11 de la Convention».

* TU -KIN, Corpul preo|ese. 50.
Ces arguincntcs de l’Klat roumain onl eie qualilics eommc elanl d'ordre religieux el donc 

insulTi sanls.
Une Celle question de la Cour esl perlinenie, mais il esl dilTicilc ä coinprendrc pourquoi 

l'inslanec europeenne meine, qui plaide pour l'analyse de loules les pieces perlinenles dans le dossier, 
ne l'a pas l'ail dans ce eas, en condamnanl l'elal roumain pour la violation de Part. I I de la Convenlion.
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inlcrßls'1’, religicux ct non-religieux, meine si dans la deeision de la Iroisieme 

Seelion on peilt ohserver un aceenl mis sur l’evalualion el le soulien priorilaire des 
iniereis non-religieux, ceux-ei etanl en eoneordanee avec la discipline eanonique 
de l’Hglise.

I’our souligner la legilimile du syndieal des prclres, la iroisieme Seelion de la 
CHDIl a invoque un precedenl dans l'Hglise Orthodoxe Roumaine : le fait que le 
droil des employes de l'Hglise ä se syndiealiser a eie deja rcconnu par les 
juridiclions roumaines:

«La Couresl conscienle du eonlexie parlieulier de l'espece. nolammem de la 
plaee qu'oceupe la religion orlhodoxe dans l'hisloire el la Iradilion de l'Hlal 
defendeur. Toulefois, ee eonlexie ne saurail, a Iui seid, justiller la neeessite 
de l'ingerenee. d'aulanl que le syndieal requeranl n'a nullemenl enlendu 
eonlesler cclie plaee el que le droil des employes de l'Hglise orlhodoxe de se 
syndiquer a deja eie reconnu, au moins ä deux reprises. par les juridielions 
inlernes (voir les paragraphes 30 el 31 ei-dessus el. mutatis mutcintlis, le 
Parti des Conununistes (Nonpecerisles) et Ungureanu e. la Roumanie. n" 
46626/99, § 58, ('Hl)H 2005-1 (exlraiis)» (§ 84).

Hn elTel, dans l'Hglise Orthodoxe Roumaine ont existe deux syndieats 
reeonnus par lajuslice, maisees assoeialions syndieales n’oni pas eu l'approhalion 
de l’aulorile religieuse eompetenle, eelle precision de la Cour enlratnani iei 
l’aulonomie inlerne des dioeeses el le droil stalutaire de l’eveque de dünner son 
aeeord sur les differentes lormes d’assoeialion au sein de l'Hglise ou eoneernanl 
l’adhesion des religieux aux lormes d’assoeialion externes a l'Hglise. Le fait que 
eerlains eveques onl manifeste de la loleranee pour ee lype d’assoeialions n'esi 
pas relevant, il esl eerlain que l'Areheveche de Craiova, dans la juridietion de 
laquelle se irouvaienl de nombreux pretres qui onl eonslilue le Syndieal «l’äslorul 
eel Run», n’a pas aeceple eelle forme d’assoeialion en syndieal des pretres el des 
laique.x employes sous eonlral de iravail au sein du eentre dioeesain.

IV. Conelusions

La Cour Huropccnne des Droits de l'llomme (CHDIl) s'esi prononeee dans 
un eas qui a cnlrame, pour la premiere Ibis, l'autonomie religieuse mais aussi la

” Voir ici la cause Mirolubov.s rt d'autres tZIn Ix’llimie, m>. 7‘)8/05. I.S scpleinbre 2<KW, § S7: 
•<A cei cgaril. la Cour rclcvc Ic earaderc exlremcmcnl sommaire de la deeision prisc par la Direelive du 
- ' aoöl 2(K)2. la Cour a deja dispose, dans une silualiou similaire ä eelle presenle. que. lorst/ii'im 
eonflii interne tlebine une etnnnntniniie religieuse. les itnioriles d'etal ilniveni adopler une tipproelie 
earaeterisee par une sensibilite el delicatesse extremes (la cause Sviato MykluiTlivska l’artißyit et 
''Ukraine. 5 123). Les deeisions prises par ees auloriles en malierc doiveni elre par eonsequenl 
parlieulierenienl bien molivees (pour un cxcmplc pralique, voir la cause Ut tmiimunaule religieuse 
Rreeipie de Munich et Havarie, personne jttridique. eJ rAllamtf’ne (deeision) no. 52336AM, du IX 
scpiembre 2007)»,cf. TII.KIN, Corpul prcolesc. 50-31.
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liberle syndicale, conccrnanl le rapporl enlrc le elcrgc et l’Hglise au sein de 
l’Hglise Orthodoxe Koumaine. Dans ce conlexlc, on a pose la question si les 
pretres de l'Hglise Orthodoxe Koumaine ont le droit de s’associer en syndicat ou si 
la nouvelle association du elerge modilie la maniere de fonctionnement de 
l'Hglise, en special en ee qui concerne la compelence decisionnelle.

La deeision de la troisieme Section de la OHDH «est un exemple de la 
tendance de la Cour de se comporter conlrairemenl au principe de la subsidiarite, 
et aussi du rnanque de clarte et de cohereneede sa propre jurisprudence»1’11, car eile 

a essaye d'ignorer l’ensemble du droit interne pris en consideralion par l'inslance 
de recours de Roumanie. La deeision de la troisieme Section s'est prouvee a etre 
contradictoire ä la jurisprudence de la CHDH. son rnanque de clarte etant donne 
aussi par cerlaincs conl’usions du raisonnemenl par relerences jurisprudenlielles 
souvenl accompagnees par un «mutati.s niulandis»1’'. La troisieme Section 
contredil sa propre doclrine sur la liberlc religieuse, reliant le probleme du 
syndicat des pretres pas du respecl el de la protection de la liberlc religieuse, mais 
par l’ordrc publique, de Sorte que „sans se poser la question si le non- 
enregistremenl du syndicat sc juslille gräce au respecl de la liberlc religieuse de 
l'Hglise, la Section s’est conlentee de constater que ce syndicat ne constituail pas 
une menaee pour l’ordre publique el pour la detnocralie, el qu’en conscquence il 
devait etre reconnu du poinl de vue legal“1' .Hondamentalemenl laux, la Section sc 

place sur le terrain de l’ordre public, en enon^ant que «la Cour peut admellre que 
la rnesure en question lendait ä delendre l’ordre public, qui comprend la liberle el 
l’aulonomic des eommunaules religieuses» (§ 67). C’est une approche nouvelle el 
sans fondement, ayanl des implicalions dans la perspective theorique et pralique. 
On ne peut pas soutenir, de la perspective de la Convention, que la source de la 
liberle religieuse est l’ordre publique1'', mais que la source de l'autonomie des 

cultes est la liberle religieuse commc «droit prime et autonome au contexte de la 
Convention»1'1.

Mais, apres 2008, on constate une preoccupalion du Palriarcal Roumain pour 
le retour des pretres ä la discipline canonique de l’Hglise, ä les appeler a rentier 
dans l’espril de la vie religieuse. Cet appel de l'Hglise a la discipline est un droit 
interne de l’Hglise qui lienl ä sa discipline canonique, meine si on ne menlionne 
pas de maniere expresse quclles seraient les repercussions pour ne pas se 
conformer a cet appel. Hn observant en prealable un alTaiblisscmenl de la 
collaboralion des hierarques avec les pretres el leurs croyanls, par certaines 
tendances clerieales locales elrangeres au «bien-etre de l'Hglise», le Synode 
Permanent a dispose pour l’avenir l'intensification de la communication et de la

l’UI’l’INC'K l’OI’HSCl), (’rilica holärärii, 6 des auicur.s mcnlionnenl aussi la contribulion de 
M. Claire de la I lougue, avocal dans Ic Itarreau de Strasbourg).

1.1 Ibidem.
1.2 ibidem.
"' lin abordant la cause dans la perspective de l’ordre publique, la Roumanie aurait dü demontrer 

que le syndicat des pretres rcprcscntc une menaee pour l’ctat et la societe democratique lij§ 69 et 76). 
comme le sonl les groupes religieux extrcrnisles (Rel’ah Parlisi eontre la Turquie, no. 41340/98, 
41342/98,41.34.3/98 et 41.344/98. § 104. CliDH 2(K).34I.

64 Ibidem, p. 8.
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consultalion entre Ics hierarques, mais aussi cnlrc ceux-ci cl Ic clergc ou leurs 
croyanls.

()n eonsidere qu'il s'agil ici. en fail. d’un conflit interne au sein de I’Kglise 
Orthodoxe Roumaine, qui a de nomhreuses causes qui peuvenl elre resolues au 
niveau synodal. ()n doit exclure la promotion de la solulion de la renoncialion 
pour les rcligieux ou de la demission du saeerdoee, eelle-ei n’elant pas ä son tour 
conforme ä la diseipline eanonique et ä la dignite clericale. Mais on eonsidere que 
les problcmes internes de I cglise peuvent elre solulionnes au niveau des Organes 
compelenls. en renon^ant ä I'abus et ä la violation par les rcligieux (soit eveques, 
prelres ou diaeres) du Statut de l’Hglise et de la legislation eanonique. Un eonllit 
interne entre un religieux et l’Hglise doit elre bien documente du point de vue 
procedural et analyse avec responsabilite de la perspective eanonique pour pouvoir 
parier de la prioritc de Fautonomie religieuse. respectivemenl du soi-disant droit 
de retractation du religieux. Hn fail. un rcligieux ne peul pas se retirer par 
«demission» qu’en se soumcttanl au renoncement au saeerdoee conlormement au 
droit eanon penal. Mais pour ee type de eonllits religieux, la jurisprudenee de 
l aneienne Commission et de la Cour ont accorde priorile ä l’aulonomie de 
l’Hglise. dans le sens que le prelre qui n’acceptail pas la diseipline religieuse 
pouvail se retirer. en lui prcservanl de eetle maniere sa liberte religieuse65. Par 

consequenl, la Convention eonsidere eomme süffisante «la liberte des dissidents 
de quiltcr la communaute» , le droit ä la retractation visant direetement l’arliele 9 
de la Convention, interprete dans la lumiere de l'art. 11.

II esl important de respecter l’aulonomie de l'Hglise et la specificilc du 
fonelionnemen! et de l’organisalion eeelcsiastique en rapporl avee l’elat, 
l'autonomie visant strietement l'organisation et le fonetionnemenl interne de 
l'Hglise, et non pas les domaines dans lesqucls l etal a de la eompelenee et dans 
lesquels doit existcr un aceord bilateral (ex. I’enseignement Iheologique d’etal). II 
laut done souligner que l’objet du droit parlieulier de l'Hglise. Idrtemenl invoque 
dans le eas des syndieals des prelres. vise uniquement la reglementation des 
rapports entre les membres de l’Hglise, mais aussi entre ses membres et l'autorite 
religieuse eompelente, etant le soi-disant droit interne. Mais les rapports de 
l'Hglise avee eeux de rexterieur ou avee PHtat. e'est-a-dire le soi-disant droit 
externe, n'etant pas reglemcnles d’une maniere unilaterale par l’Hglise, mais par 
aceord avee les organismes de l’exlerieur (bilateral), ne peuvent pas faire partie du 
Droit eanon de l'Hglise, eomme le eonsidere bien justement l’erudil eanoniste 
Nieodemc Milas ou d'autres eanonistes, ear ils enlrent dans le domaine de la 
pol i t iq ue eeelesiasliq ue" ’.

Ignorer l'autonomie de l’Hglise. la diseipline eanonique, les canons en 
general et les principes eanoniques il'Organisation et fonetionnemenl de l'Hglise, 
et je rappelle iei seulemcnt les principes eeelesiologique institulionnel, organique

Voir Karlsson d la Suodc. no. 12.156/86, (lec. 8.*).88. D.R. 57 p. 172: Williamson d I c 
Royaume Uni de la Grande Bretagne, du 18 mai IW5. no. 27(K)8/l)5.

h’ Stiim Synode de l'liglise Orthodoxe llulfinre c/ In llnlynrie. 5 141.
" Mil AS. Dreptul bisericcsc oriental. 12.
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el synodal hierarehique('s, mene naturellement au desordre, a l’injustice, au 

clericalisme excessif et a la laicophobie, aux actcs d’indiscipline dans la vie 
religieuse, ec qui affeele gravement le hon l’onelionnement de l’organisme 
eeelesiaslique. par le desequilibre eree dans les rapports enlre les membres de 
1’r.glise et non seuleinenl. inais aussi ü un desequilibre concernanl les relations 
Htat-Hglise.

Ce desequilibre, parlbis visible, mene soit ä des aetions injuslifices de 
l’elemenl lai'que dans l'Kglise, soit ii des aetions d'indiseipline du elerge. soit ä ee 
qu'on appelle eleriealisme, c’esl-ä-dire au plaeemenl du elerge au-delä de l’Kglise 
en ee qui eoneerne les aetes dceisionnels, en rnenant ä l’exlreme le prineipe de 
l'eeonomie qui, dans eerlains eas, ne eonnait pas de limites. Dans ees condilions, 
de l'indiseipline el de l'abus au sein de l’Kglise. dans les rapports enlre les 
membres de l'Kglise, il existe la possibilite extreme que eerlains membres du 
elerge, eonseients de leur plaee et de leur imporlanee dans l’Kglise, se eonsiderenl 
au-delä de l’ordre juridique etabli par l’appliealion des normes de droit dans la vie 
religieuse el qu'ils ignorent tonte la legislalion eanonique des Synodes 
(eeumeniques, meine si e'esl par une appreeialion absurde de la superiorite de 
leurs propres deeisions par rapport ä loule la legislalion eanonique de l’Kglise. Ce 
eadre general est lävorable ä l'apparition de eertaines l'ormes d’assoeialion 
(syndieales) des pretres. non eonformes ä la legislalion el ä la doetrine eanonique 
orthodoxe, eelui-ei elant un probleme interne de l'Kglise qui devrail preoeeuper 
les auloriles competenles eeelesiastiques. C’est importante la deeision de la 
Grande Chambre de la CKD1I (le 9 juillet 2013) qui eonl'irme la liberte religieuse 
el l’aulonomie de l'Kglise par rapport ä l’Ktat, mais les problemes internes 
eeelesiastiques restent et on ne doit pas les amplifier en les deeonsiderant, mais les 
analyser avce responsabilite el eonseienee eeelesiale pour le hien-etre de l’Kglise. 
C’est pourquoi nous souhaitons melde un avertissemenl militant pour 
l’applieation de la legislalion eanonique, eorreetemenl interprelee, dans la vie ile 
l’Kglise. elant une neeessite donnee par l'organisalion autonome de l'Kglise, qui 
n'esl pas eonditionnee par les diverses eireonstances relatives au temps et ä 
l’espaee.

1,11 1 e principe qui assure l'equilibre entre la responsabilite de l'Kglise locale et le principe 
synodal hierarchiquc c'est le principe de In subsidiarile.
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/. The content oj'the autonomy of religions - human rights and canon law
perspectives

The aulonomy of Churchcs is a concepl ihal has becn dcveloped in canon 
law and suhsequcnlly in public law all across diffcrcnl Christian religions and 
counlrics in Burope. At lirst sight. it sccrns Ihal the definition of aulonomy is not 
so diffcrcnl if vvc compare Orthodox. Calholic or Protestant communitics. 
Howcvcr, diffcrcnccs arc at slakc. if wc look on how the aulonomy is applied in 
praclice. Churchcs" Stalules define aulonomy in diffcrcnl terms and ihis 
somelimes collidcs wilh laws or even Constitutions.

What makes the issuc of the aulonomy of religions challenging is ihm not 
only individuals hut also groups and religious organi/ations seek protection under 
human rights provisions and ihis is not limited Io Burope. The explanalion is ihal 
human rights nowadays are different from natural law. insular as the importance 
of eommunily in the lives of individuals is recognized1. Autonomy refers not only 

to individuals, hut also Io the religious communitics. Ilowever, Ihis Iransformation 
is not withoul controversy. Religious communitics have a freedom of rcligion 
under human rights law, hut the queslion ariscs of who comes first, the individual 
or the group. In every ease the aulonomy of religions is challenged. the ground is a 
right of an individual Ihal collidcs will) the protection of a group of which he or 
she is a member.

liclbre descrihing how the autonomy of religions is protccted. we have lo 
answer if it is possible to a have a universal definition of religious aulonomy that 
encompasscs all the religious beliefs and national peeuliarilies. The need to protcet 
Iraditional Church-StalC relationships is vital to the protection of autonomy of 
religions in Burope, while Ihe American way sec aulonomy as linked wilh the wall 
of Separation belween Stale and Church. Roland Minnerath believes Ihal the 
request für aulonomy has not been expressed wilh Ihe same intensity by all 
Churchcs or religious organi/alions. In Burope, unlikc America where Ihe first 
Amendmenl has never been challenged, Ihere is a differentiated history of Church 
- State relalions that led lo idenlification wilh ihe State adminislration of the 
Orthodox, Anglican and Lulheran Churchcs, while the Calholic Church has 
conslantly requested libertas Ecclesiae, the freedom of Self government . W. Colc 
Durham considers that the American and the Buropean model of aulonomy are

J. W. NICKKI, Makinj: Sense of Human Riehls: l’hilosophical Relleetions on Ihe Universal 
Declaration of Human Rights. Uorkelcy 1987. 8 10.

R. MINNF.RATII, Church Aulonomy in Kurope. in: (i. ROHlil.RS (cd.), Church Aulonomy: A 
Coniparalive Survey, l-'rankliin am Main 2001,384.



256

different, hui nevcrihcless sharc a common approach: allhough in Huropc Ihere is 
less conccrn about Ihe loss of autonomy ihal is (he resull of ihe State suhsidization 
of religious life, “Huropeans sharc (he core conccrn wilh Americans ofdelineating 
thc crucial splicre of autonomy wilhin which religious groups are insulaled front 
all Ibrms of State helerenonty"'. Front a human rights perspective, autonomy of 

religions is, according lo Merilin Kiviorg.

“a right lo determine, hoth al thc individual and colleclive level, whal one's 
belief is (Jomm inlerniun) and ihe ways and imporlance of ihe manifestation 
of it {jorum exlermun)" '.

Autonomy is linked wilh ihe source of human rights front a religious 
perspective, namely human dignity, and Iherefore il is not condilioned on Ihe 
concepl of hurtians as rational beings. Kven if we consider a certain religious 
belief as nolhing ntore Ihan retrograde Superstition, Ihe group of pcoplc sharing 
ihis belief is prolecled by Ihe concepl of autonomy5.

According lo Mark Chopko, Church autonomy means

"Ihe righi of religious communilies (hierarchical. connectional and 
congregalional) lo decide upon and adminislcr Iheir own infernal religious 
affairs withoul inlerference by ihe insiiiutions of government”6.

I’erry Dane considers Ihal "ihe legal problcm of religious autonomy'" refers 
lo "thc effort by secular law lo make sense of religious self-governancc. 
parlicularly inslilutional or communal self-governancc”7. Craig Mousin believes 

Ihal thc autonomy of religions in Ihis sense is vilal because il

“permits religious organiz.ations lo del’ine a specific mission, lo decide how 
minislry and ecclesiaslical governmenl fulfill iheir mission and lo determine 
Ihe nalure and cxieni of inslilutional inleraclion wilh Ihe larger socie(y”s.

1 W. C. DUKIIAM. I he Right lo Aulimouiy in Religious Affairs: A Comparalive View, ibidem. 
686-714.

3 M. KIVIORG. Religious Autonomy in ihe KCHR, 144: www.ilclliipublicaciones.com/ 
clerechoyrcligion/gcslor/archivos/07_ I0_3l_124.pdf [2.4. 2014J.

* M. C. NUSSBAUM. Religion and Womcn's liqualily: Ihe Gase of India. in: N. I« 
ROSIiNBl.UM (ed.). Ohligations of Cili/cnship and I Jemands of Failh: Religious Aceonimodation in 
Pluralisl Deinoeraeics, l’rinccton 2(H)(), 444.

" M. CHOI’KO, Conslilulional Protection Ibr Church Autonomy: A Practioncr’s View, in: 
ROBÜliRS, Church Autonomy (= note 2), 96.

' P, DANK. The Varictics of Religious Autonomy, in: ibidem, I 19.
x C. MOUSIN, Stale Constitution* * and Ihe Autonomy of Religious Instilulions, in: ibidem. 401.

http://www.ilclliipublicaciones.com/
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The German perspective on llic aulonomy of religions is parlicular. ll is 
based on a Provision of Ihc Basic Law, Arlicle 140:

“rcligious societies shall regulate and administcr llieir affairs independenlly
wiihin llic limils ol'the law that applics Io all".

Relying on Ibis norm, von Campenhausen considers llic right of sclf- 
determination for Churches as “the third column of the systent of State-Church 
relalions ol'the |German| Constitution"’. The nolion of aulonomy covered hy litis 

right is very broad, because it is not limited lo internal rcligious alfairs. The 
federal Constitutional Court has decided that “what is meant hy a Church’s own 
affairs, is determined parlicularly hy how the C’hurch itself views its own alfairs", 
therelore ‘‘the right (o assert aulonomy is not restricled lo the rcligious 
Organization itself, hui extends to related enlilies involved in carrying out its 
lasks""1. liven if self-delerminalion of rcligious communities is the equivalent of 

Church aulonomy front the human rights perspective, the German legal doctrine 
draws a distinction hetween self-delerminalion and aulonomy. According lo 
Gerhard Robbers, aulonomy describes only the competence of State institulions to 
govern llieir affairs in a way that is independent front superior Stale instilutions, 
while rcligious self-detcrmination is not confcrred on the rcligious community hy 
the Stale, hut is acknowledged hy the State as a preexisling fealure of a rcligious 
community's own. pre-Slale right".

Many Huropean States also include a referenee to rcligious aulonomy in their 
eonstitutions, hut they do not use a deilnition of aulonomy as broad as in the 
Gerntan case. The conclusion of von Campenhausen is that while the borderline 
hetween what lies wiihin the ränge of rcligious communities’ own affairs and 
those vvhich are in the Slale’s responsibility was dispuled in the past, “loday it is 
not difficull to determine the area of |a rcligious communily's] own mallers”1". 
One of llic purposes of Iltis arlicle is to sec whether Iltis is true or not. if the 
aulonomy of religions conecpl has a single deilnition across different cullures and 
religions.

Sonic acls of worship are a matter of private lifo, hut the majorily of rcligious 
aclivities are carried out by groups of bclicvers, therelore freedom of religions is 
not guaranteed unless rcligious community as a community of human beings has 
aulonomy. Different rcligious communities struclurc their affairs in different ways 
and sollte communities are inclined to have a more formal relalionship willt a 
State, hut even in litis case any State interference is accepted only if it is required 
and accepted or if it can be juslified linder supra national instruments. According * 11

' A. v. CAMI’RNHAUSHN. Church Aulonomy in (iermany. in: ibidem. 77.
Ci. ROBBliRS. Stale and Church in (iermany. in: !I)KM. (cd.), Stale and Church in ihe 

huropean Union, Baden-Baden 1995.57:63.
11 Obst v. (iermany - Third-I'arly Intervention. l’rol.Dr. (ierhard Robbers on behalt' of Ihe 

Church of Jesus Christ ol'l,attcr-day Sainls: hl(p://www.slrasbourgconsortiuin.org/eoiiimon/doeiimenl. 
view.php7docId=3956 |2.4. 20I4|.

" CAMPKNI lAUSfiN, 79.

http://www.slrasbourgconsortiuin.org/eoiiimon/doeiimenl
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io W. Colc Durham, liiere is a common model ofreligious aulonomy sliared by all 
religions. both in l.urope and in United Stales: Churches and any religious 
organizations enjoy a slmng protection by the Stale “in their corc "inner domains’: 
wilh respeet to matters of doclrine, ecelesiastieal polity, and core ministry”11. 

Merilin Kiviorg arrives at (he conclusion (hat, from Durham's discussion on the 
aulonomy of religions and from an analysis of how different Kuropean eounlries 
respeet it, "il seems liiere is a vaguc common ground on eolleelive religious 
aulonomy in Iiurope”* 1Roland Minneralh considers tliat liiere is a common 

model on the aulonomy of religions, hui only in Hurope and not in America:

“I iurope seems to eonverge (owards a model of substanlial aulonomy of
Churches in spite of the extreme variety of their juridical Status”1".

hör establishing the contenl of religious aulonomy, eanon law experts also 
madc their conlribulion. As the purpose of lliis arlicle is not to make an exhaustive 
rcscarch inlo lliis matter, only positions from the perspective of the Orthodox 
Churcli eanon law are presented. hör l.iviu Stau, recogni/.ing the large aulonomy 
helonging to different moral persons is a mark of a dcmocralic State. In the case ol 
religious organi/ations, the same rules Ibr recogni/.ing aulonomy, valid lor all 
enlilics, are applied by the State. The organi/.ation of all Churches is regulated by 
norms elaborated by that Churcli tliat are ealled Statutes and approved by the 
Stale. The State ensures the aulonomy of religions based on the Constitution and 
on the provisions of a special law by approving diese Statutes and other norms 
elaborated by the Churches. Therefore, religious aulonomy is the independence of 
the Churcli from the State. Beeause the State reeogni/.es ils aulonomy, die 
Orthodox Churcli is an international law subjecl, as other autonomous 
organizations. From l.iviu Slan perspective, aulonomy (mVcöt; vbpoc -govcrnmcnl 
by its own rules), is more Ihan aulocephaly (tiUTi) ta:<pu>ai _ governmenl by ils 
own head). Aulocephaly does not liave “a clear legal sense". Liviu Stau 
acknowledgcs tliat aulonomy is not opposed Io aulocephaly, bul Ibr a long time 
eanon law madc no dislinclion. Both terms liave a common ground and di Her 
"‘only by degree”16. For l’ulriciu Vlaicu, aulonomy is “the capacity to govern by 

own rules”. The Stale reeogni/.es the right of Churches to organize themselves by 
their own rules, in the franiework of legality and die Churches abslain to inlervene 
in the State aclivities1'. Conslanlinos Pilsakis considers that autonomous Churches 

are Churches that funelion in Sovereign Stales and aspire Io the Status ol

11 DURIIAM, 697.
" KIVIORG, 136.
1 MINNl-RATM. 90.

I.. STAN. Des pro aulonomia bisericeascä |()n the C'hurch aulonomy], in: Studii Teologice X, 
no. 5 6 (Mai Juno 1958) 376-393. reprimed in: ßiscrica ?i dreplul. Studii de drept canonic ortodox 
|The Churcli and law. Sludics of Orthodox eanon law|, Sibiu 2012, 98-131.

| ] I’. VI.AICU. I’rincipiul autonomici in rclajia Stal - cultc |Thc principlc of the autotiomy in the 
C'hurch State relationshipl. in: A. I.KMKNI - F. I'RUNZÄ - V. DIMA (cd.), l.ihcrlalca religioasä tn 
contcxl roniäncsc :>i european | Religious IVeedom in the Romanian and liuropcan eontext |, Itueuresli 
2IM15, 135.
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aulocephaly hui, for different reasons (lack of believers, ihc stalus of minorily 
rcligion in ihal Slalc. thc currcnl slalc of ecclcsiaslical devclopmcnl) cannoi 
funelion as aulocephalous Cluirchcs. According lo Constaniinos Pilsakis, there is a 
differenec beiween formal autonomy (Ihal hc callcd “lilllc aulocephaly”, an 
aulocephaly thai is difficull or cvcn impossible acquirc) and diffcrcnl forms of 
non-formal aulonomies, dcvclopcd insidc Ihc ChurchcsIK.

II. Autonomv of religions as pari of ihc freedom of rcligion guaranteed by Articlc 
9 of llic European Convention on Human Rights

The link betwecn aulonomy and freedom of rcligion was nol so obvious 
when Ihc lauer bccamc a right acknowledged by ihc Huropcan Convcnlion of 
Human Righls. Freedom of rcligion has been seen, hy Ihc authors of (he 
convcnlion and inilially by thc Huropcan Courl of Human Righls (l-CHR - Ihc 
Court) morc as an individual righl and nol as a riglu (hat belongs to religions 
communities, cvcn if thc definition of Articlc 9 covers both situalions. Only in 
rccent ycars have diffcrcnl Churchcs and rcligious communities realized Ihal they 
may rely upon thc provisions of thc Convcnlion in order to defend tlicir aulonomy. 
In thc majority of cases judged by thc Courl where aulonomy is involvcd, 
individuals or rcligious communities are sccking lo clarify their rclationship wilh 
or wilhin a major Church. I hc individuals or organi/ations prclcnd nol lo liavc 
tlicir fundamental rights proicctcd, whcrcas Ihc Churchcs prclcnd Ihal they cannoi 
assurc full protection lo diese righls withoul breaking thc autonomy that is also 
recognized as a fundamental right. Freedom of rcligion is subjeel to somc 
limilations defined by ihc sainc Ariiclc 9. Consequcnlly, when Ihc HCl IR has lo 
discuss a casc, il has lo assess whether Ihc aulonomy of Churchcs has beeil limited 
or nol and, if it is considered lo have beeil limited, to asscss if that limilation is 
prcscrihcd by law, or if il is necessary in a dcmocralic socicly in ihc inlcresls of 
public safely, for ihc protection of public order, licalth or morals, or for die 
protection of thc righls and freedoms of others.

An analysis of Ihc HCHR cases where thc aulonomy of Churchcs is involvcd 
sliows that up lo now thc Court has argued constanily in thc l'avor of aulonomy. 
cvcn in cases where thc full cxcrcisc of fundamental righls of pcoplc bclonging to 
Churchcs has been denied.

Il is very inlriguing lo observc Ihal in a parallel development where die Courl 
has slartcd lo arguc in die l'avor of Church aulonomy based on Ariiclc 9, die 
juslificalion for thc non-applicabilily of human righls norms lo rcligious 
organizalions began to bc claboralcd withoul relying on how Ihc Courl dcvclopcd 
ils jurisprudence. I hc arguments were based on Separation of thc State froni 
rcligious bodies. lack of compctcncc lo inlcrvcnc in rcligious disputes and rcspecl

K ('. ITISAKIS, Aulocephalie el aulonomie: ä propos du dcveloppenienl histnrique de deux 
caliSgorics prineipalex dans la siructure aeluelle de l‘ Hjili.se Orihodoxe, in: (i. KÜRST R. IDT/,
(eil.), Aulonomie in den Ostkirchen (- Kanon 21), Hennef 2010, 21 -42.
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l’or individual and cullcclivc religious choiccs1'1. I( has been argued (hat pluralisin 

rcquircs Ihc recognilion of a non-Statc spherc whcre ruligious hodics and 
individuals arc free lo apply tlicir own Standards in a way (hat dcparts l'rom Ihc 
prevaiiing sociclal ulhos’". In ihc United States the sense of the autonomy of 

religions as a barricr to the applicalion of fundamental rights has been developed 
as early as the Supreme Court dccision Serbien! Orthodox Dioce.se v. Milivojevich 
of 1976:

‘Tor civil courts to analyzc whether the ccelesiastical aclions of a Church 
judicatory are in (hat sense ‘arbitrary’ must inherently cntail inquiry into the 
procedures (hat eanon or ccelesiastical law supposedly rcquircs the Church 
judicatory to follow, or eise into the substantive crileria by which they are 
supposedly to deeidc the ccelesiastical queslion. Hut this is exaclly the 
inquiry (hat the First Amendment prohibits; recognilion of such an exceplion 
would undermine the general rille thal religions controversies arc not the 
proper subjecl of civil court inquiry, and (hat a civil court must accept the 
ccelesiastical decisions of Church tribunals as it finds ihum"'1.

These argumenls could not leail lo the conclusion thal recogni/ing the 
autonomy of ruligious organizations means to negleet all other human rights that 
may eollide at somc point with it. There is no Consensus on how to protect human 
rights when they eollide with religious autonomy, but there are very well 
developed argumenls thal State Churches or those having the Status of public 
corporations, or Church courts integrated into the legal system, have more 
responsibililics (o protect human rights than other religious organizations'2.

The conslant jurisprudencc of the Court in favor of religious autonomy has 
been under attack in reeent years, as some cases are referred to the Grand 
Chamber by individuals and organizations that are not salisfied with the dccision 
of the Court in first instance. Organizations thal del'end the autonomy of Churches 
but are not directly linked lo any Church or religious eommunity. and States thal 
are doing the same, is a ralher new patli in Strasbourg. This slrategy has proved lo 
he effeclivc, as the Intervention of the Grand Chamber in Ixiutsi v. Italy shows. 
This is the reason why the mos! challenging cases involving the autonomy ol 
Churches that emerged aller the final verdict in Laut.si v. Italy - Sindicalul 
“Pästorul cel Bim " v. Romania and l'erndndez Martinez v. Spa in - were deferred 
to the Grand Chamber. In Sindicatul “Pästorul cel Ihm" v. Romania, a full rcspccl 
of autonomy of Churches has been recenlly slaled by the Grand Chamber, a * 33

N. DOK A. JKRKMY. .luslifiealions for Religious Autonomy, in: R. ()' IMIR A. I .HWIS 
(ed.), law and Religion, Oxford 2001, 421 442; R. MINNKRATH, The Right ol' Autonomy in 
Religious Al'l'airx. in: T. I.INDIIOI M W, C'OI.K DIIRHAM B. TAHZIH-I.IK (cd.), Eaeilitating 
Hreedom of Religion or Belief: A Deskhook. leiden 2004. 291-319.

" R. AIIDAR I. LKIGI1. Religious Hreedom in the Hiberal Stale, Oxford 2005, 334.
21 Serbian Rastern Orthodox Diocese v. Milivojevich. 426 U.S. 696, 712-713.
33 I. I.EIGH. Balaneing Religious Autonomy and Other Human Rights under the European 

Convention, in: Oxford Journal of l.aw and Religion l/l (2012) 3.
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verdicl Ihal conlradicls Ihc firsl dccision. In Fernämiez Martlnez r. Spain. ihc lull 
respecl of aulonomy is challcngcd before Ihc Grand Chamber hui a verdicl has nol 
yel bccn rcachcd. Hvcn lhe judges ol‘ Ihc HCHR are dividcd ovcr Ihc issue of 
Church aulonomy. The llrsl cases dealing wilh Ihc aulonomy of Churchcs were 
decidcd wilh unanimily. In both Sindkatul “Päsionil cd Bun " r. Romania and 
1'crndndez Marluiez v. Spain cascs, disseniing opinions have bccn expressed.

Why is ihc aulonomy of Churchcs increasingly challcngcd al Ihc level of 
HCHR? Sonic years ago. no organi/.alion or Slatc inlcrvened as ihird parlies. Now 
in almosl every case rclalcd Io Ihe aulonomy of Churchcs. organi/alions or Stales 
inlervene in die defense of aulonomy. This is duc Io ihc nced Io balancc Ihc 
increasing influcnce of sccular organi/alions. Thcy have a more general slralegy 
Ibllowcd hy individuals or organi/alions in order lo imposc a more sccular 
approach al Ihc Huropcan Icvcl. The secular lobby is lo he secn at work every limc 
a new Treaiy of Ihc Huropcan Union is drafled and every limc a Dircclivc or 
Regulalion is diseussed. Al Ihc Icvcl of ihc HCHR. such a lobby is much more 
complicaled: il is easicr lo be pari of ihc legislative process Ihan lo inllucncc a 
Courl dccision. The HCHR is composed of indcpcndcnl magistraies and Ihcrcfore 
lobby organi/alions are nol accrediled lo ihc HCHR. Conscquenlly, ihc sccular 
lobby needs lo spend more efforl in order lo bc effieieni and lo challenge Ihc 
currenl jurisprudencc of ihc HCIIR al ihc Icvcl of Ihc Courl ilself. Inllucncing 
public opinion is nol a very elTcclive slralegy. for ihc same reason of ihc 
indcpendencc of judges. Ncverlhcless. judges from couniries wilh a sccular 
hackground (end lo lavor fundamental rights lo ihc detrimenl of Church 
aulonomy. whcrcas judges from couniries Ihal aeknowledge a slrong role for Ihc 
Churchcs in die public spliere lend lo bc more in favor of aulonomy. These 
couniries inlervene in a direcl way, by challcnging ihc decisions of ihc Courl ihal 
diminish die rolc of Ihc Churchcs aulonomy.

Ilow long Ihc HCHR will conlinue lo have a conslanl jurisprudencc on 
aulonomy of Churchcs is a very complicaled queslion. Il depends on Ihc 
complcxity of cases broughl before die Courl. Il also depends on how ihc Courl 
will Interpret die exislcnce of limilations defined by Arlicle 9. Many Consliluiions 
of Huropcan couniries de fine die aulonomy of Churchcs in Ihe chaptcr dedicalcd 
lo fundamenlal rights. The approach of Ihc Council of Hurope was dilTerenl: il 
docs nol menlion Ihc aulonomy of Churchcs as such in die Convenlion, bul die 
Courl has interpreled Ihe Convenlion as a guaranlec of aulonomy. Whal is more 
iinporlant in die long-run, lo have a specific lexi on aulonomy, or lo have a rieh 
and conslanl jurisprudencc? This is also a very dil ficull queslion lo answer.

The dcbalc ovcr Ihc aulonomy of Churchcs is nol only decidcd by argumenls 
laken from ihe Courl jurisprudencc or from Ihc legal and constilulional 
frameworks of couniries Ihal are involved in ihc cascs broughl before ihc Courl. A 
new approach is lo invoke provisions from ihc HU law Ihal are relevant for Ihc 
aulonomy of Churchcs. cspecially ihc Dircclivc 2000/78/HC of ihc Council of die 
Huropcan Union of 27 November 2Ü00 eslablishing a general framework for equal



Ireatment in employment and occupalion According lo thc Arliclc 4 of thc 
Directive 78/2000/1 -C:

“1. ... Mcmbcr Slales may providc ihal a dil'ference of Ircalmenl which is 
based on |rcligion or belief| shall not conslilutc discriminalion whcre, by 
reason of thc nalure of thc particular occupational activilics conccrncd or of 
the contcxl in which they are carricd out. such a characterislic constilulcs a 
genuine and dclcrmining occupational requirenient, provided thal thc 
objcctivc is Icgilimale and thc rcquircmcnl is proportionale.

2. Mcmbcr States may maintain national legislation in force |...| or providc 
for futurc legislation ineorporating national practices exisling at thc date of 
adoption of this Directive pursuant lo which. in thc casc of occupational 
activities wilhin Churchcs and other public or private organizations the ethos 
of which is based on rcligion or belief, a difference of treatment based on a 
person’s rcligion or belief shall not conslilutc discriminalion wherc. by 
reason of thc nalure of these activities or of thc contcxl in which they are 
carricd out. a person's rcligion or belief conslilutc a genuine, Icgilimale and 
justified occupational reqmremcnt, having regard to the organization’s ethos.

Provided that ils provisions are olherwisc complied with. this Directive shall 
thus not prejudice thc right of Churchcs and other public or private 
organizations. thc ethos of which is based on rcligion or belief, acting in 
conformily with national conslilulions and laws, lo require individuals 
working for them to act in good laith and with loyalty to thc organization's 
ethos”.

Another relevant provision for thc aulonomy of Churchcs that is pari of HU 
law. hui has not been considered so far by thc HCHR, is Ihc Arliclc 17 of thc 
Lisbon Treaty, a very clear acknowlcdgemcnl of Ihc principle of the aulonomy of 
Churchcs:

The Union respects and ilocs not prejudice thc Status under national law of 
Churchcs and religious associalions or communilics in thc Mcmbcr States".

This approach will develop, as thc cascs involving Ihc aulonomy of Churchcs 
become not only disputes bclwcen one individual and one Church or wilhin a 
single Church. but wherc different counlries with different tradilions on Churchcs 
aulonomy intervene.

M l-or a eomment on this Directive, cf. R. C.'ARI’, Religion in the Public Spherc: Is Thcre a 
Common Kuropcan Model'.', in: Journal for the Study of Religious and Idcologies 10, no. 28 (Spring 
2011) 100.



In ihe following a prcsentalion of the mosl imporlani cases involving Ihe 
aulononty of Churches judged by Ihc HCHR arc prcscnied along confessional 
lincs, in Order io soc il' liiere is a common approach or if there arc dilTcrcnees Irom 
onc Church lo anolhcr. Nol only Christian Churches arc prcscnied, bul also 
Muslim communitics.

III. Tlie ECHR jurisprudence on ihe autonomy of religions 

I. Orthodox Churches

I. I. Metropolitan Church of Ressarabia and Othcrs v, Moldova’1

The case originated in an application againsl Ihc Republie of Moldova 
lodged with Ihe Huropean Commission of Human Rights under former Article 25 
of die Convention Ibr Ihe Protection of I luman Rights and Pundamental Preedoms 
by die Metropolitan Church of Bcssarabia (Milropolia Basnrahiei y/ Exarluilul 
Phtiurilor) and twelve Moldovan nationals, on 3 June 1998.

()n 14 September 1992 Ihe applicanl natural persons joined logelher lo form 
Ihe applicanl Church - Ihe Metropolitan Church of Bcssarabia - a local, 
autonomous Orthodox Church According to its arlicles of association. it took 
ihe place, front the canon-law poinl of view, of Ihe Metropolitan Church of 
Bcssarabia whieh had existed before 1944.

The Metropolitan Church of Bcssarabia adopted arlicles of association whieh 
delermincd, among other matlers. Ihc composition and administration of its 
Organs, the training. rccruitmcnt and disciplinary supervision of its clcrgy. Ihc 
ecclesiastical hicrarchy, and rules concerning its assets. In the preamble lo the 
arlicles of association it is alTirmed (hat ‘The Metropolitan Church of Bcssarabia 
is a local, autonomous Orthodox Church attached lo the patriarchale of 
Bucharest”.

With the Patriarchal Act of 19 Deccmber 1992, Ihe Romanian Orthodox 
Church Patriarchate reeognized the autonomous Metropolitan Church of 
Bcssarabia as pari of its jurisdiction. The new Church hecamc the second 
Orthodox Church claiming canonical jurisdiction in the territory of the Republie 
of Moldova.

Nearly onc million Moldovan nationals are affiliatcd to Ihc Church, whieh 
has more ihan 160 clcrgy. The Metropolitan Church of Bcssarabia is reeognized

No. 4570IA». KCHR 2001.
On ihe hisiory of ihe Metropolitan Church of liessarahia. on its recsiablishinem and ihe 

acknowledgcnicnt of ihe Romanian Patriarchate in 1992 and on ihc evenis describcd, see l’airiarhia 
Roman;!. Adevärul despre Milropolia Basarahici |The Trulh ahom ihe Metropolitan Church of 
liessarahia]. Bucharcsl 1993. On Ihe rooLs of ihe canonical jurisdiciional conflicl in the lerrilory of 
Bcssarabia and l'or a delailcd aecounl of the current Status of ihe Metropolitan Church of Bcssarabia. 
ci. M. li. HKRGI IKUiCdU, The Statute of Organization of Ihe (autonomous) Metropolitan Church of 
liessarahia. in: Kanon 21 (-note IS). 169-191.
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by all the Orthodox patriarchales vvith the cxccplion of the patriarchale of 
Moscow21'.

In its application lo the Department of Keligious AITairs, the Metropolitan 
Church of Bcssarahia argued that its reinstatemcnl was based not only on the 
provisions of the Constitution of the Kepublic of Moldova, bin also on apostolic c. 
34 which allows Ohurches to organi/e themselves along ethnic lines. The sanic 
application refers also to the can. 2 § 45 of the Second licumenicai Council ol 
Conslantinople and canon 8 §46 of the Third Hcumcnical Council of Bphesus 
which Ibrhids the head ofan eparchy to claim jurisdiction over another eparchy, as 
the Russian Orthodox Church did in Bcssarahia in 1812 when it annexed the 
province, laken Irom the Principalily of Moldova and again in 1944 when it took it 
front Romania.

According to Monica-Klena Herghelegiu, c. 34, and how wc understand the 
term “clhnos”, are crucial in deciding who shall have the canonical jurisdiction 
over (he territory ol Bcssarahia. The New Testament uses the expression tu ethne 
to dcscribc a group of people with a similar form of culture; today, clhnos is 
defined as an ethnic group. II we acccpt (hat c. 34 refers to ethnic groups, it mcans 
(hat every nalion shall have its own Church slructure. The Metropolitan Church of 
Bcssarahia argued in fact that the Romanian nalion residing in the Republic ol 
Moldova wanlcd to have its own Church Organization, separate Irom the Church 
that is under the power of another nalion 7.

The Department for Religious AITairs refused to acccpt the application for 
accepting the Metropolitan Church of Bcssarahia, and the civil procccdings in 
Moldavian courls were unsuccessful, therefore the applicanls appealed this case to 
the Court. The applicanls allcgcd that the Moldovan authorilies' refusal to 
lecogni/.c the Metropolitan Church of Bcssarahia infringed their Ireedom ol 
religion. since only religious recognizcd by the governmenl coukl be pracliced in 
Moldova. T’hey asserted in particular that their Ireedom to manifest their religion 
in community with others was frustrated by the fact that Ihey were prohibited front 
gathering logelher for religious purposcs and by the complele absence of judicial 
protection of the appiieant Church's assets.

The Court has decidcd first that “a Church or ecclesiastical hody may. as 
such, cxercisc on behalf of its adherents the rights guaranteed by Article 9 of the 
Convention", so the Metropolitan Church of Bessarabia could be considered as an 
appiieant. It is an important conclusion, since the Court did not have, at that time, 
many cases deaiing with the collcclivc cxercisc of the Ireedom of religion. The 
Court observes that,

"not heing recognizcd, the appiieant Church eannol operate. In particular, its
pricsls may not conducl divinc scrvice, its memhers may not mccl to praclice

!lt On the canonical disputes of die Orlhoilox Churchcs in the Republic of Moldova and how ihcy 
are related lo the relalionship hetween this country and the Russian Federation, cf. R. l’RlltA. 
Oriodoxia tt orlodoxiile. Sludii soeial-teologiee |The Orthodoxy & the Orthodoxies. Social-Teological 
Studies| (Theologia socialis 10). Cluj Napoca 2010,84.

' HliRCiHELBGIU, 185.



their religion and, not having legal personalily ii is not entitled Io judicial 
protection of its assels”.

Thercrorc, lhe governmenl's rclusal to recognize llic applieanl Cliurch, 
upheld hy Ihc Supreme Court of.luslice’s decision, is considered hy the Court as 
an

“inlerfcrcnce with the right of the applieanl Chureh and (he olher applicants 
to freedom of religion, as guaranteed hy Article 9 § I of the Convention".

The Moldovan Government argues that it made a limitation on freedom of 
religion as prescribcd hy law. hased on Article 9 § 2. The Court deelared that not 
all the normative aets are “laws" in the sense of that provision:

“in mallers alTeeling fundamental rights ii would he conlrary Io the rule of 
law, one of the hasie prineiples of a demoeratie soeiety enshrined in the 
Convention, for a legal diserelion granted to the executive to he expressed in 
terms of an unfettered power. Consequently, the law must indicate with 
sulTieient elarily the seope of any such diserelion and the manncr of its 
exereise".

As to the need of the Artiele 9 § 2 that the limitation on the freedom of 
religion is he “nccessary in a demoeratie soeiety", the Court States, following the 
argumenls developed in Hasan and Chaush v. Bulgarin and Serif v. Greece that

“in exereising its regulalory power |...| in its relalions with the various 
religious, denominalions and beliefs, the State has a duly Io remain neutral 
and impartial What is at stäke he re is the preservation of pluralism and 
the proper funetioning of democraey. one of the prineiple characteristies of 
whieh is the possihilily it öfters of resolving a country’s prohlems through 
dialogue, wilhout reeourse to violenee |...|. Aeeordingly. the role of the 
aulhorities in such circumstanccs is not to remove the cause of tension hy 
eliminating pluralism. hui to ensure that the eompeting groups tolerate eaeli 
other”.

Also, aceording to the Court,

"State measures lavoring a partieular leader or specific organs of a divided 
religious eommunity or seeking to eompel the eommunity or pari of it to 
place itself, against its will, under a single leadership, would also conslilute 
an infringement of the freedom of religion. In demoeratie soeieties the State 
docs not need to lake measures to ensure that religious communilies remain 
or are hrought under a unified leadership. Similarly, where the exereise of 
the right to freedom of religion or of one of its aspeeis is suhject under



domeslic law Io a syslcrn of prior aulhori/.alion, involvemenl in ihe 
proeedure lor graniing aulhori/.alion of a recognized ecclesiastical authorily 
cannol he reconciled wilh Ihe requiremenls of paragraph 2 of Arlicle 9”.

The conelusion of ihe Court is ihe sarne as in Hasan and Chausli v. Bulgarin
thal

"Ihe aulonomous exislenee of religious communilies is indispensable for 
pluralism in a demoeratic soeiely and is Ihus an issue al ihe vcry hearl of ihe 
protection whieh Arliele9 affords”.

Therelore, Ihe Courl eonelueed ihere has beeil a violation of Arliele 9. The 
intervenlion (or niore exaetly, ihe refusal lo intervene in ihe regislralion proeess) 
of ihe Republie of Moldova aulhorities has beeil considered as an infringement on 
ihe freedoni of religion. The Republie of Moldova was not neutral in a dispule thal 
is basically one of Canon law belween Ihe Metropolitan Chureh of Moldova, pari 
of Ihe Russian Orthodox Chureh and llierelbre dependenl on Ihe Ralriarehale of 
Moseow and Ihe Metropolitan Chureh of Hexsarabia whieh was allached lo ihe 
Romanian Orthodox Chureh and llierelbre dependenl on ihe palriarehale of 
Bucharest2li.

Metropolitan Cliurcli of Bessarahia and Others v. Moldova was (he lirsl ease 
where Ihe KCHR used ihe aulonomy of Churehes in order lo solve a eonlliel lliai 
involved an Orthodox Chureh relying on Arliele 9.

1.2. Biseriea Adeväral Ortodoxä din Moldova and Olhers v. Moldova2’’

The applieanls joined logelher lo form die “True Orthodox Chureh in 
Moldova" (Biseriea Adeväral Ortodoxä din Moldova) and applied for regislralion 
hy ihe Government. They eonsidered lliai Ihe refusal of Ihe Stale aulhorities lo 
register die Chureh was a violation of llieir righl lo freedoni of religion as 
guaranleed by Arliele 9. ’l lie Courl slaled ihat Ihere was a violation of Arliele 9. 
Tliis conelusion was explieilly based on die Metropolitan Chureh of Bessarahia v. 
Moldova ease. namely Ihe facl thal the

"aulonomous exislenee of religious communilies is indispensable for 
pluralism in a demoeratic soeiely and is ihus an issue at Ihe very hearl of die 
protection whieh Arliele 9 affords". * 277

JI1 A short hisiorical accounl of (hc Mctropolilan Cliurcli of Moldova and Mclropoliian Chureh ol 
Bessarahia aller 1989 is dral'lcd in V. ClORBÄ, Biseriea Ortodoxä din Basarahia si Transiiislria 11940- 
2010) |The Orthodox Chureh Irom Bessarahia and Transdnieslria (1940-2010)1, Chiginäu 2011, 275-
277.

2«» No. 952/03, HC HK 2007.
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1.3. Svyali-Mikhalivska Parallya v. Ukraine*

Tliis casc involvcs, as Metropolitan Chureh of Bessarabiu and Otliers v. 
Moldova, a Canon law dispute belween lwo Orthodox Churches. mied hy (he Kyiv 
and hy die Moscow Patriarchale, thal have dispules over jurisdielion in Ukrainern 
territory '1. The Canon law dispute has beeil the origin of a publie law dispute. 

where the Ukrainian authorilies were involved. This dispute starled as soon as 
Ukraine beeame an independent State. When Ukraine applied for membership in 
the Council of Hurope in 1995, Opinion No. 190 (1995) wais released. Aecording 
Io Ibis doeument, Ukraine has promised thal:

"A peaceful solulion to the dispules exisling atnong die Orthodox Churehes 
will bc faeililaled wliile respeeting the Chureh’s independenee vis-a-vis the 
State; a new discriminalory system of Chureli registration and a legal 
solution for the restilulion of Chureh properly will be inlrodueed”.

In 1998, the Report of the monitoring eommiltee of the Council of Uurope on 
“l lonouring the obligations and commitments by Ukraine" found thal

"b'ollowing aeeession. die dispute within the three Orthodox Churehes in 
Ukraine, amongsl lliemselves and the Stale, has not ended |...| eomplaints 
are also expressed by the represcntalives of various eonfessions regarding the 
lack of eooperation by the authorilies at local level".

This is the eonlext of the ease Svyali-Mikhalivska l’arajiya v. Ukraine, a 
contcxl thal is expressly referred to by the Court in deeiding his ruling. The 
applieant assoeiation is a religious group, Svyati-Mikhalivska Parafiya (die Parish 
“Saint Michael”) thal hclongs to the Ukrainian Orthodox Chureh of the Kyiv 
Patriarchate. All the members of this parish are pari of die Parishioners’ 
Asscnibly. Initially, in April 1989, this group deeided (o form a religious 
assoeiation under the guidanee of the Russian Orthodox Chureh, and registered as 
such witli the Religious Aflairs Council. In 1992 the Parishioners Asscnibly 
adopted a new Statute and requested the Ukrainian Orthodox Chureh (Moscow 
Patriarchate) to approve it. In 1999 the Parishioners’ Asscnibly deeided to 
withdraw from the jurisdielion and eanonieal guidanee of the Moscow Patriarchate 
and to aeeept that of the Kyiv Patriarchate. On I January 2000 (he Chureh 
premiscs were laken over by clerics and lay people supporting the Moscow 
Patriarchate. The applieant assoeiation deeided Io aniend the Statute of die parish, 
bin die State authorilies and die Ukrainian eourts rejecled the registration of diese

No. 77703/01, EC'HR 21H17,
" In Ukraine liiere are 3 innjor Onhodox eanonieal jurisdictions compcling willi eaeh oilier: ihe 

Ukrainian Orthodox Church-Kyiv I’alriarehale, Ihe Ukrainian Orthodox Chureh (Moscow Patriarchale), 
and ihe Ukrainian Auloeephalous Onhodox Chureh. hör a detailed accoum on eanonieal eonlliels in 
Ukraine, cl'. I'KHDA, X2ss.
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amcndments because i( considcrcd ihal Ihcy conlravened (ho relevant legislation. 
Following tliis, the applieani assoeiation decided to bring die ease tu the HCl IR.

The Court recalls first thal religious Ireedom is a matter of individual 
eonscience hui il also implies the Ireedom to manifest religion

"in community wilh olhers. in public and within the circle of those whose 
failh one shares |...|. Arlicle 9 must be inlerpreted in die light of Arlicle I I 
of the Convention, which safeguards associalive lil'e against unjustified Stale 
interferencc".

Hasan and Chaush v. Bulgarin and Metropolitan Church of Bessarabia v. 
Moldova are again used in this ease to conelude that "the Slate's duty of neulrality 
and imparlialily” is "incompatible wilh any power on the Slate's pari to assess the 
legilimacy of religious beliefs". The Court also reilerales the conclusion of the 
Stankov and the United Maeedonian Organization /linden i\ Bulgarin ease, thal 
the list of limitations to the Ireedom of religion from Arlicle 9 § 2 is exhaustive. 
These limitations “must be construed strictly and only convincing and eompelling 
reasons can juslify restrictions”.

The Ukrainian Government defends itself by stating thal it has not intervened 
with the affairs of the applieani assoeiation. The rcfusal of the authorilies to 
amend the Statute of the Pari sh is based on the domestic legislation and on the 
provisions of this Statute; the State had not taken any aclive sleps to force the 
community to join one Patriarchate or the other.

This is not an argument that the Court may accepl, since it "has consistently 
staled thal a rcfusal by the domestic authoritics to grant the Status of a legal enlity 
to an assoeiation of helievers amounls to an interferencc wilh the right Io Ireedom 
of religion under Arlicle 9" and also because "die helievers right to Ireedom of 
religion eneompasses the expectation thal the community will be allowed to 
funclion peacefully, free from arbitrary Stale inlervenlion”. The first conclusion is 
taken from Metropolitan Church of Bessarabia i>. Moldova, the second from 
Hasan and Chaush v. Bulgarin.

A State Intervention in a conflicl between (wo Churches is considcrcd by the 
Court a non justified interference even in cases where die inlervenlion is very 
limited. The Court acknowlcdgcs die l'acl thal die cireumstances of the ease 
“required an exlremely sensitive, neutral approach to the conflicl on the pari of the 
domestic authoritics”. The Situation is considcrcd by die Court to be one

"where a religious organizalion is in apparenl conflicl with the leadership of 
die Church to which is alTilialcd |...| and is obliged to amend its Statute and 
register die amcndments or risk being excluded from a legal enlity originally 
crealed by il".

The rcfusal of the Ukrainian authoritics to register the amcndments of the 
applieani assoeiation’ Statute is considcrcd by the Court as an interferencc with the 
right to freedom of religion under Arlicle 9. in the light of Arlicle 11.
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The reason is (hat. by refusing Io regisler Ihcse amendmenls. lliey

“rcslricled die ahilily of die religious group eoneerned. which had no legal 
enlity Status, Io exereise die full ränge of religious aclivilics and aelivities 
normal ly exereised hy regisiered non-governmental legal entilies”.

The C'ouri offers in Ihis ease a very elear justification why ii considers 
aulonomy as directly related lo ihe freedom of religion. In die Court's opinion, 
religious associalions have die Ireedom Io delermine how new members are 
admilted and how exisling members are exeluded, which is an expression of 
Church aulonomy. The State eannol inlcrfere in "die internal struclure of a 
religious Organization" and regarding “the regulalions governing its menibership" 
beeause Ihcse are means “lo express their beliefs and maintain llieir religious 
traditions”. Using again Hasan and Chaush r. Bulgarin arguments. the Court 
underlines that

"the right io freedom of religion exeludes any diseretion on the pari of the 
Stale to determine whether the means used to express religious beliefs are 
legilimate”.

The Court arrived al Ihe conclusion that there has beeil a violation of Article 9.

1.4. Mirolubovs and Others v. Latvia1'

This ease is about a disputc inside the Old Orthodox Church of Latvia. The 
Old Orthodox Church is a sehism inside the Russian Orthodox Church IVom the 
middle of the 17,h Century. Part of the elergy. led by the Archbishop Avakkum 

refused to accept Ihe liturgical rel'orms initiated by the Patriarch Nikon and 
consequently the old liturgical books and their followers were condemned by the 
Orthodox Church in 1666. The Old Orthodox Church is divided in third branches. 
The first is called popovlsy (“with priests”) which have eonserved an ecclesiaslical 
üfe closc to the Orthodox Church, but with their own hicrarchy. The second is 
called bespopovtsy (“wilhout priests"). Tliey emerged in the second half of the ISlh 
Century after the dealh of the priests who were originally attachcd to the cause of 
the Old Orthodox Church, and Ihe name is based on the fact that liiere was no 
Archbishop who could ordain priests. Beeause of not liaving priests, bespopovtsy 
does nol celebrale Ihe Hucliarist and does not have an ecclesiaslical hicrarchy. 
Tliey are ruled by laics that are called "spiritual masters". These rulers conduct 
Sunday meetings and celebrale baptisms, weddings, lunerals, etc. These lwo 
branches of the Old Orthodox Church were subscqucntly divided in obcdiences. 
The third brancli emerged at Ihe beginning of the I9lh Century and il is called 

yedinoverstsy - Old Orthodox Church followers who bccame pari of the Russian 
Orthodox Church but keeping the rules ofthe Old Orthodox Church.

” No. 798/05, KCHR 2009.
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The first Old Orthodox community in Lalvia emerged in 1660 in the 
Daugavpils region, as soon as this Ohurch emerged. From that time, the majority 
olOld Orthodox helievers belonged (o the braneh of bespopovlsy, the Pomorian 
obedienee. Bel'ore 1989. Old Orthodox Ibllowers (hat belonged to this obedienee 
ealled themselves “Chureh". In 1989 ahnost all Pomorian ohediences uniled inlo 
the "Old Orthodox Pomorian Chureh of Lalvia” wilh 70.000-80.000 Ibllowers 
(ahout 2 % of the Latvian population). In Lalvia there are 69 Old Orthodox 
eommunities, the largest heilig ealled ROVl) eslablished in 1760, and having the 
largest Old Orthodox Chureh building in the world.

In 1984, Falber Ivans Mirolubovs beeame a "spiritual master” of the KGVI) 
and in 1995 he was appointed as the main "spiritual master”. In the same year the 
Old Orthodox Chureh did not reeogni/.e the canonieal legitimaey of Father 
Mirolubovs and deelared that he was no longer a "spiritual master”. In 1999 
Father A.K. and his Ibllowers lel'l the RGVI) for ereating a new community ealled 
"The Old Orthodox Pomorian Parish of God Kpiphany". In 2001 the Old 
Orthodox Chureh eonfirmed the 1995 sanetions beeause Father Mirolubovs had 
inviled a priest of the Russian Orthodox Chureh to cclcbrale eelebraling the 
Lueharist in common wilh the RGVI) Chureh. This was considered as “a helrayal 
of the Pomorian Chureh”. In 2002 the representalives of the Pomorian obedienees 
front Russia, Lalvia and Byelorussia that nieel in Sankt Petersburg deelared that 
entering inlo a sacramenlal eommunion wilh the representalives of anolher 
eonlession resulls in exeommuniealion.

In July 2002 a general meeting of the RGVI) where Father Mirolubovs 
parlicipaled look place in the Riga Chureh; anolher meeting was organi/.ed in the 
Street, just in the front of the Chureh, Father A.K. being onc of the partieipants in 
Ibis meeting. The RGVI) adopted lwo declarations, the lirst declaring the 
indcpendence of this community front the Old Orthodox Pomorian Chureh, the 
second slating that the eommunion wilh yedinovertsy is not conlrary to the 
canonieal rules of the Old Orthodox Pomorian Chureh. The Religious Alfairs 
Direelorate was asked by Father A.K to say if Fallier Mirolubovs and his Ibllowers 
had changed their eonlession by the ael of sacramenlal eommunion wilh the 
orthodox. I’he Direelorate for Religious Alfairs recognized (he decisions took by 
the Street meeting. The RGVI) ehallenged the posilion of the Direelorate in eourts. 
Bvcn if the first instance tribunal nullilied the decisions of the Direelorate, the 
Supreme Court final ly rejeeted the demand of the RGVI).

The Latvian legal framework on the Old Orthodox Chureh is very eomplex. 
Bel'ore the ineorporation of Lalvia inlo (he USSR in 1940, liiere was a law adopted 
in 1935. Aeeording to this law an Old Orthodox Parish could be founded by al 
least 100 eili/.ens al least 25 years old. In Order to oblain legal personality, eaeh 
community has to register with the eompelent Stale authorily. The Old Orthodox 
Chureh parishes may assoeiate themselves in unions. Hach parish would be free to 
c|uit such a Union if their members deeided to do so. This law does not include 
provisions on how a person or a eommunity could be recognized as “old 
orthodox”. In the period when the law has beeil applied, this kind of issue did not 
emerge. Aller Lalvia proclaimed ils independenee in 1991, the 1935 law did not
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rcenter into force. In 2007 Ihe Law on thc Old Orthodox Pomorian Church was 
adopted. This law did not rel'er to thc old law on thc parishes. but Io thc "Old 
Orthodox Church with all ils parishes”. According to Ihe 2007 law, an Old 
Orthodox Church parish cannol cxisl apart Irom thc Church.

Fallier Mirolubovs and other followers of thc RGVD argued before Ihe Court 
that no public aulhority could intervene in delermining thc confcssional idenlity of 
inembcrs of a religious eommunity against their will. The Court decided that thc 
inlervention of thc authorilies in a conlliet inside the RGVD, with ihe rcsuli that 
Fallier Mirolubovs and his followers were no longer recognized as leaders of that 
eommunity and were expcllcd from the Chureh premises, is eontrary to the right to 
freedom of religion prolected by Arlicle 9.

Regarding the question of whether such a limilalion could be considered as 
necessary in a democralic society, Ihe Court reilerated ils eonclusion from the 
Metropolitan Church of Bessarabia and Others v. Moldova case: "while religious 
freedom is primarily a matter of individual eonseienee, it also implies, inter alia, 
freedom to ‘ manifest |one’s| religion' alone and in private or in eommunity with 
others. in public and within the circle of those whose laith one shares" and that 
"Arlicle 9 lisls a numher of Ibrms which manifestalion of one’s religion or belief 
muy take, namely worship, leaching, praciiee and observanee”. It also cited the 
eonclusions of Hasan and Chaush v. Bulgarin, Metropolitan Church of 
Bessarabia and Others v. Moldova and lloly Synod of tlie Bulgarian Orthodox 
Church (Metropolitan Inokentiv) and Others v. Bulgarin-.

"thc autonomous cxistence of religious eommunities is indispensable for 
pluralism in a democralic society and is ilius an issuc at the very heart of the 
protection which Arlicle 9 affords".

Because of this principlc of aulonomy, a Stale cannot obiige a religious 
eommunity to admil new members or to exclude other members (Svyali 
Miklialivska Parajiya v. Ukraine). According to the Court. Arlicle 9 does not 
guarantee a right to dissidence inside a religious body; if there is disagreement 
between a eommunity and a member of that eommunity, the freedom of religion is 
manifested by the possibility to quil thc eommunity. This perspective was also the 
one used in the case lloly Synod of the Bulgarian Orthodox Church (Metropolitan 
Inokentiv) and Others v. Bulgarin. The Court also affirms. as in Metropolitan 
Church of Bessarabia and Others v. Moldova, that

“State measures favoring a parlicular leader or specific organs of a divided 
religious eommunity or seeking to compel the eommunity or pari of il to 
place ilself, against its will, under a single leadership, vvould also eonstilule 
an inlringement on the freedom of religion. In democralic societies the State 
does not need to take measures to ensure (hat religious eommunities remain 
or are broughl under a unilied leadership".
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The Courl States that, because of llie “principle of slructural aulonomy of 
religious communilies” lakcn l'rom Article 9, only Ihe rnosl serious reasons may 
juslify a Stale intervenlion, and lltese reasons were not proved in Ibis case. The 
Directorate of Religious AITairs, by determining Ihe confessional membership of 
Falber Mirolubovs and bis followers, against their own opinions, violated its 
Obligation of neutrality. The determination of tbe confessional membership of a 
religious communily belongs to the spiritual authoritics of tluil community and not 
lo tbe Stale.

Tbe ntain reasoning of tbe Court in deeiding that the State authorilies did not 
have the right lo intervene is taken Irom the historicai background of the Old 
Orthodox Church: this is a religion known for its “struclural heterogeneily" and it 
bas been afllicled throughout its history by secessions and schisms. These have 
beeil the origin of a number of obediences that were also eonsidered as pari of the 
Old Orthodox Church. The Directorate of Religious AITairs acted wrongly 
because il did not look into accounl Ibis peculiarily, in such a sensitive case.

1.5. Holy Synod of the Bulgarian Orthodox Church (Metropolitan Inokentiy) and 
Olhers v. Bulgarin"

In 1949 ihe communis! authorilies enacled legislalion on religious 
denominations. Hach religious denominalion had lo apply for regislralion and 
approval of its Statutes by the Council of Ministers and had to to registcr its 
leadership witli the Directorate of Religious Denominations. In 1971, Ihe Central 
Committee of Ihe Bulgarian Communis! Party nominated Metropolitan Maxim as 
Patriarch of the Bulgarian Orthodox Church. After Ihe fall of the communis! 
regime. al the end of 1991 a new governmenl was formed by the Union of 
Dcmocralic Forccs (anti-communist). In 1992 (he Directorate issued a decision 
that Ihe nominalion of Maxim as Patriarch has been in violation of its Statute and 
ordered bis replacement by an interim council unlil the election of a new 
leadership by the Church. Metropolitan Pinien was appointed chair of the interim 
council. Church clerics presided over by Patriarch Maxim appealed this decision 
to the Supremc Court, which dismissed the appeal. In 1994, alter ihe Bulgarian 
Socialist Party obtained a majorily of votes, il formed Ihe new governmenl which 
recognized Patriarch Maxim as the legiliinale leader of Ihe Bulgarian Orthodox 
Church. In 1996, a Church Convention organized by the “alternative Synod" 
elecled Metropolitan Pinten as Patriarch and Inokentiy as Metropolitan of Sofia. 
Patriarch Pinien applied to the Directorate lo registcr bul receivcd no reply. The 
Supremc Court found that the lacit rcfusal of the Directorate is unlawful. On the 
sattle day as the Supremc Court decision the Directorate granted a reqliest 
submitlcd by Patriarch Maxim for regislralion of amendmcnls in Ihe slruclure ol 
the Church. Patriarch Pirnen passed away in 1999 and Metropolitan Inokentiy was 
appointed as Chair of the Holy Council, pending the nominalion of a new 
Patriarch.

T< Nos. 412/03 and 35677/04. liCHR 2009.
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()n I January 2003 a new Religious Denominations Acl came inlo force and 
providcd ihe ex lege recognition of the Bulgarian Orthodox Church. Metropolitan 
Inokenliy and ils followcrs applied for registralion as Bulgarian Orthodox Church, 
according io Ihe new law, hui this request was rejectcd bv Ihe couris.

The Parliamentary Assembly of Ihe Council of Hurope look a position in 
2004 againsl Ihe new Religious Denominations Act staling that:

"The ex lege recognition of the Bulgarian Orthodox Church |...| exempting 
this Institution front the usual registralion procedure, whieh also includes a 
check on the legitimacy of the leadership. is generally seen as intended io 
seltle the dispute between Maxim and Inokentiy in favor of the l'ormer. The 
alternative synod is elTectively barred from registralion as a new religious 
insiilution”.

On the ex lege recognition of the Bulgarian Orthodox Church, Ihe Assembly 
rccommends to the Bulgarian aulhoritics

“to delete this Provision outright. Ihereby subjecling the Bulgarian Orthodox 
Church to the samc registralion requirements as other religious 
conimunities”.

The Court observed that Ihe Stale aetion “had the effeet of lerminating the 
aulonomous existenee of one of Ihe lwo opposing groups". Because parlicipalion 
in the organizational life of the eommunity is a manifestation of one's rcligion. (he 
Court coneluded that "the personalily of Ihe religious leaders is of importanee Io 
the mcmhers of the religious eommunity". The Court reilerates ils jurisprudence 
stating that “the aulonomous existenee of religious conimunities is indispensable 
for pluralism in a dcmocratic society” (Hasan mul Cluuish v. Bulgaria. 
Metropolitan Church of Bessarahict mul Others v. Moldova).

The Court considcrs that the State actions

"were undertaken in conditions involving genuinely dcep division and 
incompatible Claims to legitimacy by lwo opposing groups of leaders of the 
Christian Orthodox eommunity in Bulgaria".

These actions included

"legislation passed with the aim of restoring the unity of the Church and 
sweeping measurcs throughoul the country enforced by the prosecuting 
aulhoritics against a large group of clergy members who were seen as their 
religious leaders by pari of the clergy and believers belonging to the 
Christian Orthodox eommunity in Bulgaria”.



274

According to Ihc Court, the State involvement has not been limited to the 
recognilion of Chureh leadership. The Court aeknowledgcd that "Stales enjoy a 
wide margin of apprecialion in—Iheir relalions with religious communities”, but 
"while it may he neccssary for the State to iake action to reconcilc the interests of 
the various religions |...| the State has a duty to remain neutral and impartial in 
exercising its regulalory power and it its relalions with the various religions, 
denominations and groups within them”. Consequenlly, the State

“does not need to take measures to ensure that religious communities remain 
or are brought under a unil'ied leadership. The role of the aulhorilies in a 
Situation of conllicl between or within religious groups is not to remove the 
cause of lension by eliminating pluralism, but to ensure that the competing 
groups lolerate each other. State measures lavoring a partieular leader of a 
divided religious communily or seeking Io compel the communily, or pari of 
it, to place itself under a single leadership against its will would conslitute an 
infringement of the freedom of religion”.

There are other cases wherc the Court has been called (o decide on a conllicl 
between different religious communities. but Iltis case is ralher different because it 
started as a political intervention in the freedom of religion during the Communis! 
regime; the State aulhorilies conlinued to inlervene after 19X9, favoring one side 
or another based on political crileria. The same Situation could be encountered in 
Hasan and Chuush r. Bulgarin. but Iltis case started only aller the breakdown of 
the communis! regime. The case Holy Syniid of the Bulgarian Orthodox Chureh 
{Metropolitan hwkentiy) and Others v. Bulgarin is based on the strongest bi- 
parlisan political involvement that the Court had to take into consideration, with 
the risk of being aceused of not Itaving an objeclive position. The Court 
underlined this peculiarily of the case, by staling that

“wherc new parliamenlary majorilies were formed aller elections. the new 
govcrnmenls ölten look action to ensure that the largest religious 
communities in the counlry were placed under the conlrol of religious leaders 
loyal to them”.

Hvery Slate intervention was not considered by the Court as laeking 
legitimacy: for example,

“in 2002 the Bulgarian aulhorilies had legitimate rcasons to consider some 
form of action with the aim of helping to overcome the conllicl in the 
Chureh. if possible, or limiting its negative effect on public Order and legal 
certainty".

The Court did not accept the view of the Bulgarian govemmenl that the 
Metropolitan lnokentiy and bis Ibllowers were “persons occupying Churches 
unlawfully". Patriarch Maxim has not been accepted as Patriarch by some



215

believcrs bccausc of “his appoinlmenl by ihc Communis! Parly in 1971 and bis 
role during ihc communis! pcriod”, ibcrefore he cannot claim “legilimacy as (he 
canonical Palriarch". As io Ihc issue of whether (he Bulgarian Orthodox Church 
led by Palriarch Maxim has beeil validly regislered, before and aller Ihc eniry into 
Idree of (he Rcligious Dcnominalions Act, (he Courl declared Ihat (his is 
“unclear”. hör (he Court, (he System of rcligious communities regislralion in 
Bulgarin has bcen "highly influenced by polilical consideralions”, as ii has been 
proved in some previous cascs involving (his country (Hasan and Chaush v. 
Bulgarin', Supreme Council of llic Muslim Community v. Bulguria).

The Courl acknowledges (hat liiere is no right of dissenl from u rcligious 
Community, having Ihc value of a right guaranleed by die Convention. However, ii 
does not mcan (hat ihc Stale aulhorilics havc discrelion “lo lake sides in an inlra- 
religious dispule" or lo use Slale power "lo suppress one of (he opposing groups in 
die dispule". Tliere is a nced (o rcmedy (he "unlawful acis of 1992 and the 
following years”, bul (Ins cannot juslify “die unlawful acis (hat occurred in (he 
present case", naniely "(he suppression of (he applicanls' aclivities” as an 
alternative leadership williin die Church and their expulsion from temples, 
inonasleries and olher Church premises”.

Anolher case from the Courl jurisprudence involving Bulgarin is relevant lor 
(his case. To underline die idea (hat pluralism is ineonipalible wilh Slale action 
lorcing a rcligious comniunily lo unite undcr a single leadership. (he Courl 
considers (hat (he argumenl of (he need lo protecl national idenlily cannot be used, 
as ii was decided in Stankov and llic United Macedonian Organisation llindcn r. 
Bulgaria, bccausc

"(he national aulhorilics must display parlicular vigilance lo ensure Ihat 
national public opinion is nol prolecled at the expense of die assertion of 
minorily views".

The inlervenlion of Slale aulhorilics is considered as affecling (he freedom of 
religion also bccausc ii used a legal framework, in parlicular die 2002 Act Ihat is 
nol in conformily willi “Ihc Convention principlcs of the rulc of law and clarily 
and foreseeabilily of die law", ’l'liis is a line of reasoning (hat die Courl did nol 
consider in olher cascs involving aulonomy of Churches. Ex lege recognilion of a 
Church cannot be considered per sc as ineonipalible willi Articlc 9, bul Ibis is ihc 
conclusion of die current case, since "ils iniroduclion in a limc of deep division 
was (anlamounl lo lorcing die believers lo accepl a single leadership againsl iheir 
will".

1.6. Sotirov and Others v. Bulgarin

This case is related lo Holv Synod of the Bulgarian Orthodox Clwrch 
(Metropolitan Inokentiy) and Others v. Bulgarin, while die de facto Situation is

u Appl. 13999/05,5 July 2011.
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aclually (he samc. Aller ihe Roligious Denomination» Ael camc inlo force on I 
January 2003, Ihe Church council governing Ihe Sl. Anastassiy Temple of Varna 
adopled a decision Ihal ihis lemple rccognizcd ihe eanonical aulhorily of 
Melropolilan Inokenlyi. On Ihe following day, Ihe leader of ihe “allernative 
Synod” issued a decision slaled Ihal Mr. Popov is parish pricsl and chairinan of 
ihe Church council al ihal lemple in Varna. Archimandrile Serafim, having ihe 
eanonical power of Ihe Varna and Veliki Preslav Hparchy, and some priests under 
his aulhorily, occupied in May 2003 Ihe Varna lemple, claiming Ihal Ihey are Ihe 
Irue represenialives of (he ßulgarian Orthodox Church headed by Patriarch 
Maxim.

Mr. Popov suhmilled an applicalion io recovcr possession of ihe temple. I’he 
Varna Regional Court, starling front Ihe premise Ihal bolh applicanls and 
defendants belong lo Ihe Christian Orthodox Community in Bulgarin, concluded 
ihal ihe Siate was not enlillcd lo inlervene in intra-rcligious matlers and Ihe courts 
were noi compelenl lo decide whclher or noi ihere had been a deprivalion of 
possessions. The only circumstance when a court may inlervene is, aeeording lo 
ihe Varna Regional Courl, when ihere is a maller of liability other than ihe 
liability undercanon law.

The Courl arrived al ihe conclusion ihal Iltis applicalion is inadmissible for 
several reasons. One reason is ihal ihe case is aboul aclions of private individuals 
and not of Stale bodics or agents and therefore Ihe complaint is incompalible 
ratione personae wilh ihe provisions of Ihe Convention. Aeeording to Ihe Court, 
Arliclc 9

"does not guaraniee to believers a right lo choose Ihe rcligious leaders of ihe
eommunity or lo oppose deeisions by ihe rcligious organization regarding ihe
eleclion or appointmeni of minislers".

Phe applicalion was dismissed also because it was iniroduccd belbre Ihe 
Courl in April 2005, niore than 6 monllts aller llte final verdicl of a ßulgarian 
court.

Iloly Synod of ihe Bulgarian Orthodox Church (Metropolitan Inokentiy) and 
Others i’. Bulgarin is quoied several linies hy llte Courl in litis case. Hven if llte 
applicalion has beeil lodged al Ihe Courl in April 2005, llte Courl rcachcd his 
verdicl only in July 2011. This is clear evidence Ihal llte Courl did noi want lo 
discuss Ihis case before a final decision in Iloly Synod of llte Bulgarian Orthodox 
Church (Metropolitan Inokentiy) and Others v. Bulgaria has been reachcd.

1.7. Sindicalul “Pästorul cel ßun” v. Romania''

In April 2008 35 clergymen and lay slaffof ihe Romanian Orthodox Church. 
Ihe majority of ihent Orthodox priesls in parishes of Ihe Metropolis of Ollenia, a 
region in Ihe soulh-wcsl of Romania, decided lo form a trade union called

No. 2330/09. F.CHR 2012;C!rand Chamber, 9 July 2013.
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Paslorul cd Butt (“the Goocl Shepherd”). In accordancc with thc Trade Unions 
Acl, ihey applied l’or legal personality al the Craiova Court of First Inslance and 
they were sueccssful. Following the Arehdiocese's appeal. the Dolj County Court 
quashed the firsl-instance judgment. The applicants decided Io appeal Iltis case to 
the Court.

The Court first inade a elarification of legal instruments il disposes to judge 
this ease. It is interesling to note that in previous eases. one of 1990 and one of 
2008, two trade unions of Orthodox clergy, Solidaritäten and Sfäntul Marc 
Mucenic Gheorghe, were granted legal personality by the competent Komanian 
courls. It is also worth mentioning thal Iltis is the first ease whcrc an Orthodox 
Church or coirtniunily is involved. when the Court considers the Directive 
2000/78/HC as heilig pari of the relevant nornts for deeiding a ease based on the 
autonomy of Churehes. This Directive has thus lar been eonsidered relevant by the 
Court in such eases, but only in the ease of olher Christian Churehes. This 
Directive is relevant because it States thal

“Member States may provide that a dilferenee of trealnienl vvhieh is based on 
Ireligion or belief| shall not eonslitule discrimination where...such a 
charaeterislic conslitules a genuine and determining oceupational 
requirenient, proved thal the objective is legitimale and the requiremenl is 
proportionale”.

However. the Court improperly applied this Directive, relying explieitly on 
the fifth reeital and not on one Provision of it. and this led to a wrong conclusion. 
The Komanian Government argued thal the refusal to regisler the applieant as a 
union is an interfercncc with the Article II, but this intcrference is juslified by 
being preseribed by law, pursuing a legilimate aim and being neeessary in a 
demoeratie soeiety. The Government said that it has refused to intervene beeause 
of the prineiple of the autonomy of religious communities and il gave as its 
argumcnl the decisions of the Court in Dudovd mul Ducla r. The Czech RepuhHc 
and Ahiinen v. Finland. The Komanian Governnienl made a mislake in bis 
reasoning by slaling that

"the State was required to refrain froni interlering in the Organization of the 
Church. This has not been the ease, for example. in lloly Synod of thc 
ßulgarian Orthodox Church <Metropolitan Inokentyi) and Others v. 
Bulgarin''.

In fact, the Court arrived al the opposite conclusion in that later ease:

“while it may be neeessary for the State Io take aclion to reconcile the 
interests of the various religions and religious groups that eoexist in a 
demoeratie soeiety, the State has a duty to remaiii neutral with the various 
religions, denominalions and groups witliin them”.
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ll was heller to quole Cha'are Slialom Ve Tsedek v. France where Ihe Court 
reaehed ihe eonclusion ihat Slales enjoy a wide margin of apprecialion in ihe 
parlicularly delieate area of iheir relations wilh religious cominunitics.

In ihis case, Huropean Centre for l.aw and Jusiiee (HCIJ) submilled 
obscrvalions as a Ihird party. HCLJ in facl supporled the Romanian Orthodox 
Church and eonsequenlly ihe Romanian Covernmenl's perspective, slaling ihal

"by joining a Cluireh. believcrs and ihe clergy Ireely accepled a duly of 
obedienee, whieh enlailed waiving eeriain fundamenial righls and Ireedoms, 
including the possihilily of forming a irade Union".

HCLJ based ils posilion on Direclive 78/2000/HC, coneluding ihal “the 
Church eould legitimately prohibit its clergy front forming a trade union if il 
considered such a body to be harmful to the community".

The Court took into aecounl the fact Ihat priesls and lay stal’f have 
employment contracts and considered, as in the case Schüth i-\ Germany, tiiat a 
relationship hased on Ihis kind of contract cannot be “clericalised” to the point ol 
being exempted front all rules of civil law. Members of the clergy and lay 
employecs of the Church cannot he exeluded front the scope of Article 11. The 
reslrictions imposed by the State on Ihe right to associate in trade unions “are to be 
conslrued slriclly and can be juslilied only by convincing and compelling 
reasons".

The Court had examined Ihe Statute of the "Päslorul cd Ihm" union and Itad 
Ibunil Ihal lltey "did not conlain any passages ihal were erilical of the failh or ol 
the Church". On (he conlrary, il specificd that the union wished (o apply the 
Statute and Ihe canons of the Church. The Courl considered Ihat the union's 
demands are “related exclusively to defending the economic, social and cultural 
rights and interests of salaried employecs of the Church”; therefore the recognition 
of the union would “not have undermined either the legilimacy of religious beliels 
or the mcans used to express them”. Quoting Hasan and Chaush v. Bulgarin, Ihe 
Court reiterated the fact that

“Ihe autonomy of religious communities |...| is essential for pluralism in a
democratic society |...] the right to Ireedom of rcligion l_| excludes any
discrelion on the pari of (he State to determine whelher religious beliels or 
the means used to express such beliels are lcgitimale”.

I he Court slruck a delieate halance in Iltis case between two kinds ol 
conclusions related to the autonomy of rcligionsahc first is that an employer 
whosc elhos is based on religion may inipose special duties of loyally on ils 
employecs and when signing an employment contract employecs bound to such a 
duty of loyally may acccpt ccrtain reslrictions on soitte of their rights. This is the 
eonclusion reaehed by the Court in the case Ahlinen v. Finland. The second is that 
a civil courl reviewing a penalty imposed following a breach of such duties cannot 
refrain front carrying out a proper balancing exercise between the interests at
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siakc. The principle of proportionalily is esscniial in determining die dccision of 
Ihm eivil courl. This conclusion is Ulken from die ease Scliiilh v. Gcnnany.

In ils deeision, ihe Court relies heavily on the two deeisions of the domesiie 
Courts Ihat have authorized Orthodox Church employccs to join a trade Union. 
Crucial Ibr reaching a dccision is die l’acl (hat die applicanl union is not seeking to 
challcnge the “posilion occupicd by die Orthodox lailh in the hislory and tradidon 
in the respondent Stale", a perspective that is the sanie as the Court view. This 
cannot justify, in the Court's opinion. the interrerence of the Chureli. Therefore, 
Ihe Court admils that liiere has beeil a violalion of Arlicle 11.

To rcacli such a dccision that is partially a denial of the aulonomy of 
Churches was not an easy task Ibr the Court. Apart of all the deeisions related to 
die aulonomy of religions, die casc Sindicaiul "Päslorul cel Bun'’ v. Romania 
ineludes two joinl dissenting opinions ofJudges Ziemele and Tsoisoria. This is a 
clcar sign that it has beeil hard to reaeh a consensus on changing the current 
jurisprudencc on the isstie of aulonomy. When the Grand Chamber decided to 
rettirn io ihis jurisprudenee, and reaehed a different deeision on Ibis ease than the 
Courl in die first inslance did, 4 judges expressed joinl dissenting opinions. Judges 
Ziemele and Tsoisoria considered that

“Ihis ease raises a rclalively new issue Ibr the Courl as regards the 
aulonomous existence of the religious Community in view of a proposal to 
establish a trade union by some members ofthat eommunily".

Ilowever lliey considered that some previous cases were relevant Ibr 
Sindicaiul “Päslorul cel Bun” v. Romania: Hasan and Chausli v. Bulgarin; 
Metropolitan Church of Bessarabia and Olhers v. Moldova; Holy Synod of die 
Bulgarian Orthodox Church (Metropolitan Inokentiy) and Olhers v. Bulgaria. 
Although the other judges considered that the text of the trade union Statute was of 
particular imporlance, the dissenters arrived at a different conclusion aller 
carefully reading il: die trade union. in applying ihis stalule, “would challenge die 
tradilional hierarchical struclure of the Church and the manner in which deeisions 
were taken witliin it".

The deeision of die Court in the ease Sindicaiul "Päslorul cid Ihm" v. 
Romania has beeil heavily eriticizcd. Gregor Puppinck and Andrcea l’opeseu 
consider that the Court has acted as a “fourlh courl" (a courl that is pari of die 
hierarchy of internal courts, where there are ordinary, appeal and high courl 
levcls), conlrary to the principle of subsidiarily. The Courl ohserved only Ihat die 
union "Päslorul cid Hun" is not a (langer for dctnocracy and Ibr die public Order 
and therefore il cannot bc legally recognized. By doing so, the Court made the link 
belween die Church and public order sirongcr llian Ihe link between the Church 
and the religious freedom. According to Gregor Puppinck and Andrcea Popescu, 
die Court did not lake inlo account die Church as a sacred institulion, bul as a 
private employcr, and the priesthood not as a relationship between a priest and bis 
Church, bul as an cmployce.



The laller relationship is eonsidered lo he

“nol based on an employment eontrael hui on a shared religious vocalion. 
The employment eontraet is an accessory, wliieh, indeed, is not immune to 
civil law. However that is not to say (hat eivil law ean or shoukl ignore the 
specifie nature of Ihis eontraet: the religious spccificilies of this eontraet 
must he comprehended hy the eivil law and eannot he ignored sinee no 
rundamental principle of public order is involved”'16.

Hy deeiding the case on the ground of the “public Order” and not on the 
protection of ‘"the rights and libcrties of others". the Court had to prove that the 
union is a threat to a democratie society, Ibllowing the jurisprudence it set for 
extremis! movements (Refah Parlisi (Welfare Party) and Others v. Turkey'1). The 

autonomy of religions, eonsidered by the Court in this case as being dependent on 
public order and not religious freedom, has seen ils seope signifieantly redueed. 
These aulhors also relied on the US Supreme Court case Hosanna-Tabor 
ICvangelical Lutheran Church and School v. Equa! Employment Opportunity 
Commission, a very recent case (2012) where il the “ministerial exception” was 
alfirmcd . slating that the provisions of labour law are not applicable to employees 
of religious bodies. whether members of the elergy or the laity. Gregor Puppinck 
and Andreea Popescu erilici/ed the Court’s lack of rcferencc lo Artiele 17 of the 
Lisbon Treaty and denial of the applieability of the Direclivc 2000/78/HC. The 
conelusion of diese aulhors is that oncc the Union is recogni/.ed, the Court eannot 
force the Church to collaborate with it. unless the sense of the Church and of the 
priesthood is “entirely dislorted, as the Soviels did in Romania with the crealion o( 

the ‘ Democratie Union of Priesls' in 1945".
Brie Rassbach and Diana Vertu eonsidered that sotne cases of the US 

Supreme Court on the autonomy of religions are relevant for the case Sindicatul 
“Pästorul cel Bun” v. Romania and they indicaled National Inbor Relations 
Board v. Catholic Bishop of Chicago (1979) and also Ilosanna- Tabor Evangelien! 
Lutheran Church and School v. Et/ual Employment Opportunity Commission. The 
fad that in Burope liiere are eslablishcd religions. in a way that would be 
prohibiled by the US Constitution does not changc the relevanee of such an 
analysis, because the eslablishcd Churches "still relain a significant measure ol 
autonomy from the apparatus of | the | State, and that level of autonomy has tended 
to inerease over time” s.

Roger Kiska eritiei/.es die Court perspective on the Statute of the Romanian 
Orthodox Church. Hy inlerpreling the provisions of this Statute to csiablish that 
there is no prohibition lo csiablish a union inside the Church, the Court took upon
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itsclf Ihc rolc of interpreting thc doclrinc of (hat Church, a rolc llial ihe Romanian 
couns refuscd to takc on. Roger Kiska considered ihal

“in so doing, Ihe Courl was usurping ihe slaluiory law and organizalional 
integrily of ihe Orthodox Church in conlradiction lo ils long hold Position of 
neulralily towards religious heliefs and internal church siruclure'"''.

The case Siiidicatiil "Pästorul cd Ihm" i>. Romania has heen appealed lo ihe 
Cirand Chamber, which delivered ils decision in July 2013. The importance of ihe 
case is revealed by Ihe nuniber of organizalions and .Stales asking lo inlervene as 
Ihird-parlies: Ihe Kuropean Ccnlre for Law and Juslice, Ihe Orthodox Archdiocesc 
of Craiova, bolli of which had already intervencd in Ihe proceedings before ihe 
Court, also Ihe Moscow Patriarchale. Recke! Fund, International Center for l.aw 
and Religion Sludies, Ihe Governmenls of Moldova. Roland. Georgia and Greece. 
This case was seen as a fighl between secular and non-secular views on Ihe place 
of religion in ihe public sphere. a continualion of Latiisi v. Italy when ihe lauer 
case had becn discussed by ihe Grand Chamber, ihe nuniber of third-parly 
iniervenicnl was also impressive.

As for Ihc laels, since Ihe case has been deferred to Ihe Courl in 2008 new 
cireumstances were added lo de facto Situation. In 201 I, in response lo an enquiry 
of ihe Romanian Orthodox Church. Ihe Minislry of Labour rcplied llial Ihe Labour 
Code was not applicable lo Ihe employnienl relalionship between llial Church and 
niembers of ihe clergy. pricsls of thc Archdiocesc of Craiova (also membcrs of (he 
trade union) and thercfore ihe Church was nol obliged io sign individual 
employnienl conlracts. Laler on in 2011. iheir eniploymenl coniracls were 
replaced wilh lellers of appoinlnienl signed by ihe bishop. In 2012 Ihe 
Archdiocesc of Toinis soughl a courl order for ihe dissolulion of ihe Solidaritäten 
trade union. In 2011 ihc President of Ihe Sfantnl Mare Mucenic Gheorghe 
requesled ils dissolulion. I he proceedings were still pending al ihe time Ihe Grand 
Chamber reached ils verdict. Birth devclopmenls regarding diese irade unions 
were relaled lo Ihe evolulion of die case Sindicalul "Pästorul cd Ihm" v. 
Romania.

To avoid being accused of superlicialily, die Grand Chamber look a different 
approach than ihe Courl. Il examined die practice of Huropean Stales regarding ihe 
legal relalionship between a religious communily and ils clergy. In die majorily of 
oases, Ihe religious communily may conclude an employnienl coniracl wilh ils 
ministers, bul il is nol obliged lo do so. In a minority of States, die relalionship is
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govcrned hy labour law. hui members ol' llic clergy arc bound by a duly of loyally 
lowards the religious communily ihal employs (hem. In olher Slales, llic courts 
determine whelher or nol llic cmploymenl relationship can bc classified as 
conlractual. Willi regard lo Ihc right to form a trade union, no States Ibrinally ban 
die selling up of trade unions and in some cascs Ibis right is expressly conferred.

The conelusion of llic Grand Chamber is llial, beeause of the lack of a 
Huropean consensus,

“the State enjoys a wider margin of appreciation in this sphere. 
encompassing the right to decide whether or not to recognize trade unions 
thal operale witliin religious communilies and pursue aims Ihal miglit hinder 
the exercise of such eomnnmities' autonomy".

Among the opinions of third-party interveners. the mosl challenging is the 
one expressed by Beckel Hund and International Center for Law and Religion 
Studios. They consider (hat (he jurisprudcnce of the United States Supreme Court 
(Hosanna-Tahor Evangelien! Luthe ran Churcli and School v, liquid Employment 
Opportunity Commission and National Lahor Relations Board t\ Catholic Bishop 
of Chicago) regarding the autonomy of religious is relevant for this case.

Before delivering its deeision, the Grand Chamber reviewed the prineiples 
related to die autonomy of religious (hat il will apply, resulling l'rotn ils 
jurisprudcnce: first, (hat “the autonomous existente of religious communilies is 
indispensable for pluralism in a democralic society" (Hasan and Chaush >’• 
Bulgarin, Metropolitan Churcli of Bessarahia and others v. Moldova, lloly Synod 

of the Bulgarian Orthodox Churcli (Metropolitan Inokentiy) and Others v. 
Bulgarin), and second ihal “Arliele 9 of the Convention does not guarantce any 
right to dissenl witliin a religious body” (Miroluhovs and Others v. Latvia). Hör 
reaching a final verdict in this case, the Grand Chamber considered thal il 's 
neeessary lo use all die previous important Statements of die Court regarding ihc 
autonomy of religious.

The Grand Chamber look a different approach llian the one used by the lirsl 
inslance. The main question of the case was whether Ihcre was an employment 
relationship between the members of the trade union and the Churcli. Answcring 
in the affirmative, die right to form a trade union witliin the meaning of Arliele 11 
is applicable. The dispule between the union's members and the Churcli hierarchy 
regarding the nalure of the duties they perform is nol the Grand Chamber’s task lo 
seltle. Willi regard lo determining the nalure of this relationship, the Grand 
Chamber used a Recommendation oftlie International Labour Organisation (ILO), 
no. 198 from 2006 coneerning the employment relationship. According to ihis 
document, die delerminalion of die existence of such a relationship sliould be 
guided by die facts relating to the performance of the worker, notwithstanding 
how the relationship is characlerizcd in any contrary arrangement. conlractual or 
otherwise, thal may have beeil agreed between the parlies. The Grand Chamber 
arrived al the conelusion thal die duties performed by the members of the trade 
union enlail many fealures of an employment relationship, even if they are bound
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by a duty of loyalty, based on a personal iinderlaking. Even if Ihe answer lo Ihe 
question that Ihe Grand Chamber considered relevant is affirmative, it does not 
Icad, in Ihe logical way affirmed by Ihe Grand Chamber itself, lo a confirmalion of 
ihe exislenee of a right to form a trade union. This approach of ihe Grand 
Chamber is eonlradictory to thc ease Siiulicatul “Pästorul cel Bim " r. Romania.

According to ihe Grand Chamber. Ihe refusal to register Ihe union conslituled 
Stale inlerferenee wilh Ihe excrcise of the rights guaranteed by Arlielc 11. but Ibis 
interference pursued a legitimale end linder Artiele I I § 2. namely “the proleetion 
of olhers, and specifieally those of the Romanian Orthodox Church". In Ihe Grand 
Chamber"s opinion. this inlerferenee was also “neeessary in a demoeratie society”. 
This eonelusion was Ihe resull of the analysis of the Statute of the Romanian 
Orthodox Cliureh adopted in 2007 and approved by a Government decision in 
2008'"1. Aceording to Ihe Grand Chamber.

“the principle of the aulonomy of religious eommunilies is the eornerstone of 
Ihe relations belween the Romanian Slale and the religious eommunilies 
reeogni/.ed within ils lerrilory, ineluding the Romanian Orthodox Church”'* 11.

This Cliureh

“has chosen not lo incorporaie into ils Slatule Ihe labour law provisions |...| 
a choice Ihat has beeil approved by a Government ordinanee in aecordance 
wilh ihe principle of ihe aulonomy of religious eommunilies”.

One eonelusion of Ihe Grand Chamber was nol laken Irom any previous ease 
on aulonomy of religious:

"respecl l'or the aulonomy of religious communities reeogni/.ed by the State 
implies, in partieular. thal the Stale should aecepl ihe right of such 
eommunilies to react, in aecordance wilh Iheirown rules and inlerests, lo any 
dissident movements emerging within them tliat niighl pose a tlireal to their 
cohesion. image or unity. Il is Ihcreforc nol ihe task of Ihe national 
authorilies to aet as the arbiter belween religious communities and Ihe 
various dissident faelions that exist or may emerge within them'".

Government Decision no. 53/2008. in: Moniioml Oficial no. 50 of 22 Jamiary 2008.
11 On llie aulonomy of religious in Romania, cf. R. CAR!'. Ihe aulonomy of religious dcnominalions 

in Romania: canonical issues. eonslilulional and legal framework, and die appliealion of principlcs in 
soinc reeenl eases. in: Kanon 21 (= note 18), 257-266. Iw an updaled Romanian Version of iliis 
eonirihulion. see IDF.M. Religie, polilieit & stalul de tlrepl. Seeventele unei acomodäri (Religion, 
polilics & Rule of lanv. Sec|uenees of an Aeeoinodaiion|. liueliaresi 2013. 64-79. l-'or a eommenl on 
die eonslilulional provisions regarding Ihe aulonomy of religious. cf. IDF.M. Religia ^i normele 
dreplului public. O inlerpreiarc eonsiitu|ionalä |Religion and Public l aw Norms|, in: IDHM I 
STANK)MIR. I.iniilele Consliluliei. Despre guvernare. polilica $i eelillenie in Romania (The I.imils of 
the Constitution. On Ciovemanec. Polilics and Cili/enship in Romania|. liueliaresi 21X18. 154-163.
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ll is one of the strongesl definilions of aulonomy of rcligions dclivcrcd hy the 
Court. According (o Iho Grand Chamber, the Staie's refusal Io register Ihe trade 
union is in aeeordanee with its iluty of neutralily under Arlicle 9. This Statement is 
not based on facts, since the State did not have the power lo intervene in the 
proeedures related lo granting legal personality to the trade union, hui only eourts 
vvhieh are independent of Stale authorities.

The trade Union had not requested permission from the archbishop and (hat 
was, in the Grand Chamber’s view, a serious impediment lo obtaining legal 
personality. The domeslie eourts eompensaled for this omission by obtaining Ihe 
opinion of the Archdiocese of Craiova.

Taking into eonsideralion the Statute of the Komanian Orthodox Church, the 
Court observed that union members are not prohibited from forming an 
association that pursues aims eompatible with the Chureh's Statute and “does not 
call into queslion the Chureh’s tradilional hierarehical struelure and decision- 
making proeedures". Their members are

"free to join any of the associalions currently existing within the Komanian 
Orthodox Church whieh have becn authori/.ed by the national eourts and 
operate in aeeordanee with the requirements of the Chureh’s Statute”.

Therefore, Ihe ban from being member of a trade union does not mean 
neeessarily that they eannot exereise the right lo association confcrrcd by Artiele
11. The Court deeided that there had been no violation of Artiele 11, a decision 
opposed to the one reached in first instance. 6 judges voled againsl (Spielmann. 
Villiger, Lope/. Guerra, Bianku, Mose and Jäderblom) and expressed a joint 
opinion dissenting in pari. They offered as an argument the International Labour 
Organisation (ILO) Convention no. 87 on Freedom of Association and Protection 
of ihe Right lo Organize, an international instrumenl that had also been menlioned 

in Ihe Grand Chamber decision; il was menlioned, bul had not been used as an 
argument. According to this Convention, (he acquisilion of legal personality by 
workers' organizalions eannot be subjecl lo eondilions that would undermine Ihal 
righl. These 6 judges did not agree that the decision not lo register Ihe Iradc union 
was a proportionale or neeessary measure for preserving Ihe aulonomy of the 
Komanian Orthodox Church. They also argued. as the first instance did, that the 
union’s .Statute provides for full application of the ecclcsiaslical rules, ineluding 
Church Statutes and eanons. In (he opinion of these judges, the union's demands 
were limited to proteeling its members’ Professional, economic, social and eultural 

rights and inleresls. The regislralion of a trade union eannol be refused solely on 
its Programme provisions, bul only “in cases of serious ihreals or if the 
Programme goals are ineompatible with demoeratie principles or are manilestly 
unlawful”. This conclusion was laken by the judges alter a carcful examinalion ol 

the Court’s jurisprudenee on Artiele I I.
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In Ihn opinion of Ihcse judges, liiere is no conlrudiclion between granting ilie 
right io associale in a trade union and rcspccling Ihe autonomy of (he Ohureh, 
beeause

“even alter regislration, ihe union's members would still liave remained 
within the administrative structure of ihe Church and subjeet lo its internal 
regulations. whieh imposed special duties on them as members of Ihe 
elergy”.

The potential exereise of the right lo strike is not an argument for not 
allowing legal personalily, beeause Ihis right is not absolute and is subjeet to some 
limitations. The judges also used another argument of the first instanee court: the 
facl (hat Romanian courts had already reeogni/.ed the right of Chureh employees 
to form trade unions. Despile Ihe new developmenls regarding the (wo unions thal 
were already reeogni/.ed, liiere was no reason to eonelude "thal the existenee of 
diese lwo unions has in any way undermined the autonomous operations of the 
Romanian Orthodox Chureh". As lo the eomparative law perspective used by die 
Grand Chamber in its deeision, die judges had a different perspective: nonc of the 
European modcls examined exeluded members of the elergy from the right lo 
form trade unions1 .

2. Catholic Churches

2.1. Rommelfangcr v. The Federal Republie of Germany* 41

Maximilian Romme!langer was a doetor at a hospilal run by a Catholic 
foundation in Essen. Aeeording to a elause of bis employmenl eontraet. die 
employmenl relationship was governed by the guidelines eslablished by the 
Federal Organisation of Catholic Relief Bodies in Germany. Among lliese rules, 
ihere is die duly of loyalty lowards die employer and the requiremenl thal 
Professional duties have to be perldrmed based on Christian prineiples.

In 1979 Mr. Rommelfangcr and other 15 people, ineluding a doetor from the 
same hospilal, signed an open lelter to the chicf editor of Stern maga/ine where 
Ihey expressed eriteism related lo the abortion legislation adopted in 1976. In 
1980. Mr. Rommelfangcr's employcrinformed him thal bis eontraet would be 
lerminated beeause of signing thal open lelter. Mr. Rommelfangcr appealed Ihis 
deeision, bul the Federal Labour Court and the Federal Constilutional C’ourl 
rejeeted the reasons of the applieanl. Ile challenged these decisions to the 
Commission, stating thal Arlicle 10 had been violaled.

‘ ’ On holh decisions ol' the ('mir! and of Ihe Grand Chamber in ihe ea.se Sindicalul “l’üslorul eel 
Nun” v. Romania, ei', ihe paper of I. M. CONSTANTINESCl) "l.e prohlemc juricliqiie acluel des 
syndieals du elcrge dans I' liglise Orthodoxe Rouinainc” in Ihis volume.

41 Appl. no. l2242/8(). (> Sepieniber 1989.
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The Commission found Ihat the facl of having accepied in an cmploymenl 
conlract a duty of loyalty to the Church limited the cmployee’s freedom ol 
cxprcssion without depriving him of the protection of Article 10. When the 
employer is an organization based on valucs indispensable to the performanee of 
its functions, its freedom of cxprcssion also enjoys the protection of Article 10. A 
State Ihat cnsures a reasonable relationship between the rights of the employer and 
an employee salisfies the requirenienls of Article 10. According to the 
Commission, the Obligation to abstain front Statements on abortion conlrary to the 
Chureh’s posilion is not an excessive Obligation, because this issne is very 
important Ibr the Church. Therefore. the Commission eoncluded Ihat liiere was no 
State interference in Mr. Rommelfanger’s exercise of the freedom of cxprcssion 
guarantccd by Article 10.

2.2. I'emande/. Martine/ v. Spain"

Jose Antonio Fernande/, Martine/ was cmployed as a teacher of Calholic 
religion in a stale-run school under a renewable one-year conlract. Under the 
Agreement of 1979 between Spain and the Holy See, the Bishop of the diocese 
has to eonfirm every year the rcnewal of bis employment. According Io the Code 
of Canon l.aw used by the Calholic diocese of Cartagena,

“the Ordinary |of the dioeese] has the right to appoint or approve leachers ol 
religion and, if religious or moral considerations so require, the right to 
remove lliem or to demand (hat tliey be rcmovcd” (c. 805).

In 1996 a local newspaper published an article about the “Movement for 
Optional Cclihacy" for priests. The article ineluded also a eomment of Fernande/. 
Martine/ and a photo showing him, logether wilh Ins wife and thcir five ehildren. 
aliending a galhering of this movement. The mcmbers of this movement werc 
urging the ecelesiastieal authorilies to introduce optional cclihacy and calling for 
the Church to allow laity to eleet priests and bishops. Several months later, in 
1997 the Vatican authorilies grantcd Fernande/. Martine/ a dispensation from 
cclihacy. al his request. The document stipulates ihat he is barred from Icaching 
Calholic religion in public institutions, unless the local bishop deeides otherwisc. 
Consequenlly, the Diocese of Cartagena informell the Minislry of Hducalion (hat it 
would not approve the rcnewal of his conlract for the 1997-1998 school year. 
Fernande/. Martine/ conlested this decision. The Murcia Hmployment Tribunal 
upheld the applicant’s appeal. bul the Murcia l ligli Court of Justicc upheld the 
appeal formulated by the Minislry of hducalion. the Hducalion Aulhority for the 
Region of Murcia and the Diocese of Cartagena. The Constitutional Court rcjected 
the amparo appeal of the applicant and therefore he appealed this case Io the

No, 56030/07,1-CHR 2012.



Court, aileging a violation of Article 8 regarding Ihc right tu private and l'amily 
lil'e.

In this casc third-party eomments were receivcd froin the Huropean Centre 
for Law and Justice (as in the ease Siiulicalul “PästoruI cel Bim” v. Romania) and 
the Spanish Hpiscopal Conference. LCLJ fully agreed vvilli the position of the 
Catholic Church and has stressed the special nalure of posts where the employer is 
a religious entity, the employee’s heilig bound hy “heighlened duly of loyally”. Il 
uses, as in Siiulicalul "Pästorul cd Bim" v. Romania, the provisions of the 
Oireetive 2000/78/1 IC which established that differences in treatment on religious 
grounds are admissible.

The Court offered lirsl the framework to solve this case: “the aulonomous 
existence of religious communiiies is indispensable for pluralism in a demoeralic 
society and is Ilms al the very hearl of the protection which Article 9 affords”
(Hasan and Chaush v. Bulgarin),

“the prineiple of religious aulonomy prevents the State front obliging a 
religious cominunity to admil or exclude an individual or to entrüst someone 
with a particular religious duly" (Svyali-Mikhalivska Parafiya r. Ukraine).

The Court observes that under Spanish law Ihc notion of autonomy of 
religious communiiies is supplementcd by the prineiple of Stale’s religious 
neulrality (Article 16 i?3 of the Constitution). Therelbre, the State cannol intervene 
regarding the celihacy of priests. This Obligation of neulrality is not unlimited, 
however, as it was confirmed by the Constilulional C'ourl in examining the requesl 
of Fernande/ Martine/. The liinitalion takes the form of ihc court’s review 
possibilily. According to the Court, there is a “hond oftrust” that has beeil broken 
and therelbre the conlraet cannol he renevved. Thal bond

“gives rise to eertain specific fealures that dislinguish teachers of Catholic 
religion and ethies liom ollier teachers who |... | are cmployed in the context 
of a neutral legal relationship between an authority and an individual".

Therelbre it is not “unreasonable to impose a heighlened duty of loyally on 
religious eduealion teachers”. Hy not renewing the contracl of Fernande/. 
Martine/., "the ecclesiastical aulhorities were merely discliarging llieir ohligations 
that stemmed from the prineiple ol religious autonomy".

In the Court’s opinion, Fernande/. Martine/ must liavc or sliould have beeil 
aware, on signing bis contracl of employmenl. of the partieularities of bis 
employmenl relationship and of the Bishop's right to deckle whelher or not to 
propose candidales, in accordance with c. 805. a conclusion that is expressiv based 
on the case Aluinen v. rinland.
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The Court used Directive 78/2000/I-C foi concluding that

“the special nature ofthe Professional requiremcnls imposed on the applieant
stemmed l'rom the fact that they were eslablished hy an employer whose
ethos was hased on religion or belief’.

Bcsides bis duty of loyally lowards the C'alholie C’hureh. I'ernändez Martmez 
had, aeeording to the Court, a duty of “reserve and discrelion” beeause “the direct 
recipienls of bis teaching were ininors. who by nature were vulnerable and open to 
inlluencc”. In reaehing this conclusion, the Court relied on the case Dahlab v. 
Switzerland.

The Court sei the rulc that “the requirements of the principles of religious 
freedom and neutralily prevenl it l'rom going lurther in the assessment of the 
necessily and proporlionalily of the decision not to renew" the conlrael beeause 
the circumstances that motivated this refusal lo renew were of “a strielly religious 
nature." The role of the Court must then "be limited to verifying that the 
fundamental principles of the doinestic legal order or the dignity of the applieant 
have not been infringed”. Thus onee il is eslablished that the applieant did have 
aeeess to a dornestie court, the role of the Kuropean Court must be limited lo 
verifying that the fundamental principles ofthe domcslic legal order or the dignity 
of the applieant have not been infringed, and that the dispuled decision has a 
strielly religious nature. II diese lwo condilions are mel, then the Court is 
incompetcnt lo rule on the necessily and the proporlionalily of the decision of the 
Chureh. T he Courl’s practiee of self-restrainl also applies to domeslie courts 
beeause it Sterns directly front Articles 9 and 11 of the Convention. Beeause ol 
this judgment, national judges cannol rule on such an internal Chureh matter 
without violaling the principles of religious freedom and neutralily.

The Court rejeels the application stating that liiere has been no violation ol 
Arlicle 8. One judge (Saiz Arnaz) did not agree wilh Iltis conclusion and wrote a 
partly dissenting opinion. This opinion is hased on the fact that the artiele 
published in the local newspaper does not inelude any eritieal remarks about the 
Chureh’s doetrine attribuled to the applieant personally and therefore “a Situation 
that the diocesc had originally regarded as eompatible wilh the teaching of religion 
eeased lo be so when it beeame public knowledge, or more preeisely when it was 
reported in a newspaper”.

The applieant wanted (he Court and implicilly the Kuropean System ol 
protccling human rights to arbitrato a conlliel of values between Catholieism and 

pari of eonleniporary Western eulture, as well as between Chureh and Stale. 
Aeeording to Gregor Puppinck, the Court has aeted wilh prudcnce and self- 
restrainl in Ferndndez Martmez v. Spain and has reeogni/.ed the incompetence ol 
human rights as an arbilerof a strielly religious maller15.
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Fernande/. Martine/ Indged an appeal lo the Grand Chamber in September 
2012. The deeision is still pending"’.

Belbrc the Grand Chamber, third-party interveners are the Cliair Ibr Law and 
Religions of the liniversite Calholiquc de Louvain and llie Ameriean Religious 
Freedom Program of the Fthics and Public Poliey Center. They consider that. in 
compliance with the Directivc 2000/78/CF. inost Furopean countries have adopted 
anli diseriminalion legislalion providing cxcmptions where religious characlerisiie 
consiitutc genuine and delermining occupational requirements of a pariieular 
jobw. Hven if in the eases regarding religious aulonomy the Court has emphasized 

that States have a grcaler niargin of apprcciation.

“there is hroad Furopean Consensus respecling religion leachers: ('hurches 
have latitude lo order their relations wilh their clergy and io deeide who 
teaches iheir faiihs"IK.

The Cliair lor l.aw and Religions of ihe liniversite Calholiquc de Louvain 
and ihe American Religious Frecdom Program »I llie Fthics and Public Poliey 
Center also a-ly in their arguments upon Ihe “minislerial cxceplion” doelrine. 
developed by llie US Suprcntc Court casc llosanna Tabor livani’dical hiilicran 
Clmrcli and School v. Eqmd Employmcnl Opportnnity Commission, as ihe lliird- 
party inlerveners did in Sindicalul "Pästorul ccl Bun" r. Romania.

2.3. Sehiilh v. (iermany41
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Bernhard Josef Sehiilh is an organisl in llie choir of Ihe Calholie Parisli Saint 
Lambcrl in lisscn. Ilis employmenl contract dales front 1984 and ii provides that 
any serious breach of Ihe Church’s principles eonsliiuled a material ground lor 
terminalion of contract wilhoul notice. In 1994 he divorced Ins wile. In 1997 the 
parisli inlbrmcd hini that. by liaving an extra-marilal relationship wilh anoiher 
woman. who was expeeling bis child. he had breaehed Ins duly of loyally linder 
Article 5 of ihe Calholie Church s Basic Regulalions forecclesiastical service. and 
bis contract wouid end as of I April 1998. The applicanl eonlesied Ibis deeision 
and finally llie Federal Labour Court concluded that liiere enougli rcasons Cor 
applying llie above inenlioned Rules. * 1 * * 4

46 Altoul ihe aulonomy ol religions in Spain. d. J MAKTInK/ TORRON. t'hurch aulonomy 
and religious lilierly in Spain. in: KOI1HI.KS. Cliureh Aulonomy l - nole 2l. 345 MX.

1 See I- VICKHRS. Keligious Kreedom. Keligious Diseriminuiion. und llie Workplaee. Oxford
200X. 214.

Hiiropenn Court ol Human Righls, (irand Chamlvr, Case of lernainkv Marl ine/ v. Spain 
(Appliealion no. SMI.VI/07). Wrillen aimmenls of lliird parly inlerveners. Chair lor I a» and Religions 
of ihe Universile Calholique de louvain and ihe American Keligious Krecdom l’rogram of ihe Hlhics 
and l’ublie Poliey Cenier: hiip://www.sinishourgeoiisoriiuiii.org/eomnion/doeunienl.view.php'.’diKld 
6II5()|2.4. 2(II4|.

4" No. 162(1/03. KC'HR 20111.
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Aceording to these Rulcs,

“Calholic cmployees are required Io respecl and comply with thc basic 
principlcs of Ihc Calholic Church’s rcligious and moral precepls. The 
cxample of personal life led in conformily with those principlcs is seen as 
imporlanl in parlicular for eniployces who perforni pasloral, calcchistic or 
cducalional dulies. or who have a canonicai mandalc (missio canonicu). I.•• I 
Hmployees shall rel'rain front any hoslilc allilude towards Ihc Church. Thcy 
shall nol undermine, hy Ihcir personal way ol life or prolcssional conducl, 
Ihc credibilily of ihc |Calholic| Cluirch and of ihc insliiulion for which ihcy 
work”.

As in olher cascs involving ihc aulonomy of religions, ihc Court dcclarcd 
that in lliis casc ihc Direclive 78/2000/KC was applicable. In ihc case of Gcrmany, 
al Ihc lime wltcn Ihis casc was judged by Ihc Court, Ihc Direclive had been 
iransposed inlo national law by cnacting Ihc General liipial Treatmcnl Acl ol 
2006, bul ihc liuropean Commission sent a formal notice in 2008 that this law has 
not beeil correctly Iransposed. In 2009, following thc lack of answer of Ihe 
German Government, thc Huropean Commission sent a reasoned opinion which 
cmphasi/.cd that thc protection againsl discriminalory dismissal had not been 
Iransposed in thc German legislation. Bernhard Josef Sehüth argued before thc 
Court that. by signing an cmploymenl conlract with thc Church, he had nol 
completcly rcnounced bis private lil'c. I lc argued (hat in 1983, when he signed Ihc 
conlract, he didn'l know that al somc point hc would divorcc froin his wife. He 
allcged that thc duly of loyally towards thc Church did not apply lo him because, 
even if music plays a parlicular rolc, hc lakes pari in thc lilurgy as any olher 
believer. Ilc also allcged that thc Rulcs entered into force 10 ycars alter hc signed 
his cmploymenl conlract, therefore thcsc Rulcs cannol bc a legal reason for his 
dismissal. Another argument of Sehüth is that his profession of Calholic musician 
is very difficult to exercise outsidc thc Calholic Church.

The Court observed that hc is not complaining aboul a State inlcrvcntion. bul 
of thc lack thercof, againsl thc employer’s inlcrvcntion in his private life. The 
Calholic Church, even if it does have thc Status of public legal personality i11 
German law, it is not a State aulhority. The Court quotes again thc conclusion 
reached in Hasan and Cluuisli v. Bulgaria. namely that

"thc aulonomy of rcligious communilies |...| is essential for pluralism in a 
deinocralic sociely...lhe right lo freedom of rcligion |...| excludes any 
discrction on thc pari of Ihc Stale lo determine whether rcligious bcliefs or 
Ihc meuns used (o express such bcliefs are legitimalc”.

The Court agreed that, given thc specialixed naturc of his work as a Church 

musician. hc “had only limited opportunities of Unding another job”. In ns 
reasoning the Court rclied heavily on a decision laken by thc Federal 
Constilulional Court in 1985 regarding thc validity of thc Church’s dismissal ol
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cmployees who didn’l respccl Ihe duty of loyally. In Ihis decision ihc 
C’onsliiulional Courl affirmcd ihal. because of thc consiilulional guaranlcc of 
aulonomy (Article 137 8 3) u Church may obligc ils cmployees, by the provisions 
of ihc eniploymcnl conlracl. lo respecl moral and dogmalic rules. Ii does nol mean 
howevcr Ihal ihc legal slalus of a Church cmployec could be ''clericalised". The 
labour relationship based on civil law does not iransform ilself in an ecclesiaslical 
slalus iluil rcfers lo all ihc aspccls of Ihc cmploycc’s private lifc. The Courl l’ully 
acccpled Ibis argumeni. even if il differed from ihc conclusion ii had rcachcd in 
Rommelfanger v. Gcnntmy, ihal Ihc contraciual limilalion of ihc righl lo private 
lifc by ihe Calholic Church is nol conlrary lo ihc rights guaranlced by Ihc 
Convcnlion, if Ihis limilalion is acccpled by ihc cmployec. The Court concludcd 
Ihal il has beeil a violalion of Article 8.

According to W. Colc Durham and David M. Kirkham. in Ihis casc Ihc Courl 
cslablishcd some crilcria in order lo deicrmine thc corrccl balancc bclwecn 
Icgilimalc inlcrferencc of Ihc Slalc and ihc proleclion of ihc aulonomy of 
rcligions. crilcria ihal will be used in other similar cases:

• volunlary assumplion of obligalions of loyally lo ihc hiring 
instilulion;

• ihc ränge of alternative employmenl availablc lo Ihc dismissed 
cmployec;

• ihc imporlancc attachcd lo ihc conduct in qucsiinn by ihc rcligious 
communily (orolhcr belief, idcological orelhos socicly);

• ihc nalurc of Ihc employmenl and ils place in carrying out ihc 
mission of ihc organization;

• ihc cffecl of conlinucd employmenl on ihc crcdibilily of Ihc 
rcligious communily in affirming and living by ils teaching:

• whclhcr less draslic mcasurcs mighl sufficc;

• ihe righl of a rcligious communily lo independente in ils own 
alfairs;

• ihc family and privacy righls of ihc dischargcd individual511.

W. C. DURHAM 1). M. KIRKHAM, Kiiropcun ('nun Issues Rulings in Two (iemian 
Church Kmploymcnl Cases: www.sirasbourgconsonium.org/eimimimAl(x:iiment.vicw.ph|)'.,ilofld=.<)054 
12.4.20141.
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3. Protestant and Neo-Proleslanl Churches 

3. i. Dudovä and Duda v. The C/ech Kepublic51

Eva Dudovä and /denek Duda had worked sincc 1993 as priesLs of the 
Czechoslovak Hussitc Church in Krem/ and in C’cskc Budöjovice - Roinov 
respectively. Their labour rclationship was expressed by decrces of the Plzen 
dioeese Council front January 1993. In July 1993 they asked for a Suspension of 
their eeclesiaslical service. The Council informed them thal their request was 
rejeeted. In 1994 they opened a case in the courts against the Arehbishop of the 
Eeclesiaslical Administration of the Czechoslovak Hussitc Church’s dioeese of 
Plzen. I'he tribunal of Plzen rejeeted the ease; the aetion against the Central 
Council of the Czechoslovak Hussitc Church was also rejeeted by the Prague 6'1' 

distriet tribunal and subscquenlly by the Prague municipal court. The applieanls 
applied to the Constitulional Court, which in 1997 deeided thal the ordinary courts 
had infringed the right to have a hearing by an independent and impartial tribunal. 
From the applieanls’ perspective, the ordinary courts only partially applied this 
decision of the Constitulional Court and they did not deeidc whether the 
lermination oflheir employment rclationship was valid or not.

The applieanls alleged before the Court thal Arlicle (i § I stating that 
“everyone is enlitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal” had bcen violated. They affirnied also thal 
Article 9 had been violated since they could not exercise the aetivity of priests of 
the Czechoslovak Hussitc Church.

From the Courl’s perspective, the Plzefi tribunal was right in deciding that 
the cascs whcre a priest and a Church are involvcd are excluded from the 
competcncc of civil law tribunals. The Prague 6'1' distriet tribunal and Prague 

municipal court werc also right in deciding (hat (bis kind of rclationship is 
governed only by the (Tnirch’s Statute. The Court took inlo consideration the fact 
(hat the Prague 6lh distriet tribunal and Prague municipal court deeided that the 

Church had violated its Statute bccause the employment rclationship should be 
ended by the diocesan Council and not by the Central Council. This conclusion 
did not alTect, in the Courl’s view, the lack of competcncc of the Czech courts in 
deciding the validity of this rclationship or the nullity of its lermination. 
Therefore, Arlicle 6 § I has not been violated. As for the alleged violation ol 
Arlicle 9, the Court rejeeted il, stating thal the applieanls had the opportunily to 
allcge such a violation before the dornestic courts but they did not do so52.

” Appl. 40224/98, 30 January 2001.
About the uutonomy of rcligion.s in lltc Czech Kepublic, cf. J. K. TRRTFKA, Church 

autonomy in the Czech Kepublic. in: KOItltliRS, Church Aulonoiny (= nute 2), 633-644. For a 
coniment of this case. cf. LtiKiH, 9.



3.2. Perry v. Latvia5'

Koben Perry is a pastor belonging io Mornin $ Star International, a 
lederalion of Christian Protestant conimunilies front llie United States. In 1997 he 
canie lo 1 ^»tvia and established a Community that belongs lo this lederalion, Rita 
Zvaigzne (Morning Star). Mr. Perry had a residenee pennil and in 2(M)() he asked 
the Nalionalily and Migration Direelorate for a rcnewal of it. His requesi was 
rejeeled by the Lalvian aulhorilies. Ile challenged this decision in Lalvian 
doinestie courts. which rejeeled his ease. The applicant appealed the ease lo the 
Court, alleging a violation of Artiele 9.

The Court reiteraled that religious freedom implied freedom lo “manifest 
one's religion” alone and in private, or in comnuinily wilh others, in public and 
within the circle of those whose laith one shared. Kelying on the eases of 
Metropolitan Chureli of Bessarahia antl Others v. Moldova. Kokkinakis v. Greeee 
and Larissis v. Greeee. the Court affirmed that Artiele 9 enumeralcd different 
forms of manifesting religions or beliefs and in partieular the right lo try to 
convince the others. Willing lo live for a cerlain period in Latvia. ihe applicant 
exercised his rights according lo Artiele 9.

The Court observed (hat no Provision of Lalvian law in Ibree had enlitlcd the 
Nalionalily and Migration Direelorate to use Ihe renewal of a residenee permit as a 
pretexl for prohibiting a Ibrcign national front perlorming religious aclivities in 
Latvia.

Kelying on Hasan and Chaush v. Bulgarin. The Court reiteraled that 
religious communilics existed universally in the form of organised struelures and 
abided by rules which were ollen seen by followers as heing of divine origin. 
Aceordingly, religious ceremonies had saered value for helievers if they were 
condueted by minislers empowered for thal purpose in compliance wilh such 
rules. I he personalily of Ihesc minislers is important for every aetive tnember of 
the religious contmunily and their participation in the life of the comnuinily is a 
peculiar manifeslalion of religion, so it enjoys Ihe protection of Artiele 9.

The Court coneluded that the interferencc wilh the applicant's right lo 
freedom of religion had not been “preseribed by law" and that there had therelore 
been a violation of Artiele 9.

3.3. Ahlinen v. lünland5'

Seppo Ahlinen was employed by the Hvungelieal l.utheran Chureh as a 
parish priest. In September 1998 the Cathedral Chapter deeided to transfer him to 
anolher parish. ittore than 100 kilometers front his honte. I le did not consent lo the 
transfer and he lodged an appeal wilh the Supreme Administrative Court, which 
inviled the Cathedral Chapter to make ohservalions. According to the Cathedral 
Chapler, there is an old tradition that a parish priest eould be Iransferrcd to another

293

" No. 30273/03. liCHR 2007. 
No. 48907/99. I'X'HK 2008.



294

parish wilh or wilhoul his conscnl if lhe transfer is in ihc intcresls of thc Church. 
Also according u» ihis (radilion. there is no appcal against a transfer decision, vcry 
similar io whal happens in thc arrncd forccs. According to thc Church Rules of 
Procedure adopted by thc Synod, thc Calhedral Chapler may appoint a qualified 
member of Ihc diocesc to perform thc Functions of a parish priest.

In 1999 lhe Supreme Administrative Court upheld thc Calhedral Chaptcr 
decision. The applicanl complaincd before thc Court (hat hc had not been properly 
heard and (hat Ihcrc is a violalion of Articlc 6.

According to thc Court, thc transfer of parish pricsts is a matter vvilhin lhe 
discrclion of thc Calhedral Chaptcr, a Factor Ihal argues against of lhe cxistencc of 
a right prolcclcd by Articlc 6.

The Court concluded that thc Lvangelical Lutheran Church “has lhe right to 
adminislcr ils own affairs” and “it is independent in matters such as thc 
appointmcnl of its pricsts and thc laller's serviee". When acccpting ccclcsiastical 
employment, parish pricsts arc awarc of thc possibility that they may later bc 
transferred to another post. In dcciding that Articlc 6 is not applicable bccausc of 
thc aulonomy of religions, thc Court specifically rclicd on thc casc Diidovd and 
Duda c. The Czech Repuhlic.

3.4. Obst v. Germany5'

Michael I lein/ Obst is a member of thc Church of Jesus Christ of Latter-day 
Sainls (Mormons) rcsiding in Germany and, sincc 1986, dircctor Ibr Huropc of thc 
Department of Public Rclalions of (his Church. I’ltc Mormon Church is rccogni/cd 
in Germany as having public law pcrsonality. ln 199.3 hc spoke with his spiritual 
dircctor and affirmed that hc had a sexual relalionship wilh a woman other than 
his wifc. Later on that ycar his superior dismissed thc applicanl front his job. Hc 
challcnged this decision in thc domcstic Courts. The Federal Labour Court dccidcd 
in 1997 that Ihc Mormon Church requircmenls regarding thc duty of fidelity in 
marriage arc not contradictory to lhe legal rules. According to this decision. 
marriage is particularly important for any rcligion and the Fundamental Law ol 
Germany also gives protection to marriage. The dismissal of thc applicanl was 
considercd ncccssary for preserving thc crcdibilily olThe Mormon Church.

The applicanl appealcd his casc to lhe Court, complaining aboul a violalion 
of Articlc 8. The Mormon Church dccidcd to apply for third-parly intervention 
front thc Federal Rcpublic of Germany and its applicalion was written by Gerhard 
Robbers. The main argumenls were thc following:

• Ihcrc was no intcrfercncc with Obst’s right to Family lifc, as Articlc N 

protccts only lhe exisling Family and thc dismissal by thc Church did not 
violate thc Family lifc of thc applicanl, but was a consequcnce of his own 
dcstruclion of his Family by his adullcrous conduct;

5S No. 425/03. i:CHR20lü.



• the requiremenl lo refrain front adullcry - being in line wilh the Church's 
views and clearly arliculalcd employmenl requirements was nol an 
unreasonable dcmand, becausc of the crucial imporlancc <>f Ibis issuc for 
Ilic Church. Foslcring marilal fidelily is onc of ihc essential tasks of the 
Church, in the same category as the exereise of eharitabie Functions, the 
later arg u me nt being successfully invoked in Rommelfanger v. Federal 
Republic of Gennany,

• the exaet eontenls of the requirements of loyalty and personal worlhiness 
of Church etnployees eannol be determined by .State law. They must be 
teil to the free decision of the Churchcs themselves. Any State definilion 
of these obligations would involvc u violation of (he Obligation of the 
State lo reniain neutral in matters of religion;

• it must remain within the free and aulonomous decision of the Church 
what the loyalty and worlhiness obligations of the Church are. and how 
Church discipline is maintained. parlicularly in the Church employmenl 
selling*1.

Relying on Ronunelfiinger v. Federal Republic of Genmmy, the Court 
observed (hat the applicant was not complaining about a State inlervention. hut 
about a lack of Stale inlervention in protecling bis private life againsl the 
inlerference of Ins employer. Another case used by the Court is llasan and 
Chaush v. Bulgarin for slating (hat “Arlicle 9 must be interpreted in the light of 
Arlicle 11 of the Convention, which saleguards associalive life againsl unjuslified 
State inlerference”.

The Court observed (hat the Federal Labour Court based its decision on the 
Federal Conslitulional Court decision front 1985 thal was also taken into 
consideration in Schiith v. Gerimny. According to the Court. the conclusions 
reached by the Federal Labour Court, namely thal the applicant Itad not beeil 
subjected Io unacceptable requirements, did not appear to he unreasonable. 
Relying specillcally on Ahtinen v. Finland, the Court concluded (hat becausc the 
applicant had grown up inside the Mornton Church. he Itad to be aware when 
signing his employmenl conlract of the imporlancc of marilal fidelily for bis 
employer. The Court applied in Iltis case the Directive 78/2000/BC for concluding 
thal the peculiar naturc of Professional requirements imposed on the applicant 
resulted front the l'act thal liiere was cslablislted by an employer an ethos based on 
religion or belief. The Court concluded that there had been no violation of Arlicle 8.

'fite dilTercnce between the outcomes of the Court in Schiith v. Gennany and 
Obst v. Gennany is a clcar indicator. according lo lau Leigh, of how the Court will 
approach similar cases in the future: ”hy carefully weighing the impact on botli the v

v' Obst v. (icrmiiny Tliird l’arty Intervention, l’rof. I)r. ( ierharil Robbers on behalf of Ute 
Church of Jesus Christ of Iaitter-day Sainls (- mite 11).
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religious organi/alion and ihe employec”v. This impacl is slrongly connected 

wilh arlicle 8 § 2 of ihc Convention which allows restriclions on Ihc riglil h> 
rcspccl private lil'e in ihc intcresls of Ihc rights and freedoms of olhers (ihc 
frcedom of rcligions, in ihcse cases) whcrc ii is prcscribcd hy law and necessary in 
a democralic sociely. The C'ourl lound ihat the donicsiic courl in Obst v. Germany 
had carried oul this proportionality excrcisc. while in Schüth v. Germany il had 
l'ailcd lo do so.

4. Muslim communitics

4.1. I lasan and Chaush v. Bulgarin™

After 1989 ihc dcmocralizalion proccss started in Bulgaria and sonic 
memhers of Ihc Muslim community challengcd the leadership of their religious 
organi/alion. Thcy considered ihat Mr. Ciendzhev, Chief Mufti, and ihc members 
of Ihc Suprcmc Holy Council had collaboraled wilh Ihc communist rcgimc. ln 
1992 ihc Directorate of Religious Dcnominalions dcclarcd Ihc clcclion of Mr. 
Gend/hcv in 1988 as Chief Mufti null and void. He challengcd this dccision 
before ihc Suprcmc Courl hui bis appeal was rcjected. The National Conference of 
Muslims clcclcd P'ikri Sali Hasan as Chief Multi and approved a new Stabile of 
Ihc Religious Organization of Muslims in Bulgaria. The Directorale rcgistcred the 
Statute and Ihc new leadership. In 1994 the supporlcrs of Mr. Gcndzhev hcld a 
national Conference whcrc hc was clectcd as President of the Suprcmc Holy 
Council.

Al the end of 1994, parliamentary eleclions took place in Bulgaria and Ihc 
Socialist Parly obtained a majority. As a rcsull, the ailitudc of Ihe aulhorities 
shifted in favor of Ihc organi/alion led by Mr. Gcndzhev. The Directorate wrote a 
Icllcr in January 1995 to Mr. Hasan urging him lo poslpone ihe national 

Conference schcduled on Ihat monllt. Hc announced ihat hc agrees scveral days 
laler. The Dirccloratc issued a dccision slaling ihat, based on Decrcc R-12 issued 
by ihc Deputy Prime Minister, il had rcgistcred a new leadership of the Bulgarian 
Muslim community inciuding Mr. Gcndzhev. In Fcbruary 1995 the newly 
rcgistcred leadership of Ihc Muslim community enlcrcd ihc premises of the Chief 
Mufti’s Office in Sofia and sei/cd all documents and asscls belonging lo Ihc rival 

religious Organization.
The applicanls lodged an appeal against ihc Decrcc R-12 wilh the Suprcmc 

Courl, bul the appeal was dismissed in .1 uIy 1995. The Organization led by Mr. 
Hasan hcld a national Conference in March 1995 and in June 1995 submiltcd a 
Petition lo the Council of Ministers requesling the regislration of the new Statute 
and leadership of Muslims in Bulgaria, as adopted by the March Conference. 
Receiving no answer, Mr. Hasan and his followers appealed lo the Suprcmc Court.

’ I.BICII, passim. 
w No. 30185/96. HCHK 21X10.



Allhough ihc Suprcme Couri declared ihe tacil refusal unlawful. thc Government 
rel'used Io regisler the Statute and the leadership.

The parliamentary elections from 1997 and the replaeemenl of thc Soeialist 
Party hy the Union of Deniocralie l'orces hrought ahoul, as did the previous shift 
<>l‘ Government, new developments in this case. The Direetorate urged Ihe two 
rival leaderships of Mr. Hasan and of Mr. Gendzhev to negotiate a solution. Both 
organi/.alions agreed to hold a unifieation eonferenee. Al this eonferenee, Mr. 
Hasan was eleeled as the leader of the Organization and this was registered hy the 
Direetorate. However. Mr. Gendzhev appealed the Government*s decision to the 
Supreme Administrative Court hui his appeal was rejeeted.

Hasan and Chaush, seeretary at the Office of the Chief Mufti, applied to the 
Court alleging thal the forced replaeemenl of the leadership in 1995 and the events 
up to the unifieation eonferenee organi/ed in 1997 constiluted a violation of 
Artieie 9.

Hefote examining Ihe case. the Court tnadc an assessment of the autonomy 
of religions not hased on previous jurisprudence. I ltis was the first case when a 
rcligious communily had alleged a violation of Artieie 9. and therelbrc the Court 
was ohliged to state sollte general principles. The validily of these prineiples Itas 
not thus far been challenged and thus in alniost every case related Io the autonomy 
of religions the Court underlincs the following reasons developed in Hasan und 
Clumsh r. Bulgarin:

‘"l'lte Court recalls that religious eommunities traditionally and universally 
exist in the form of organi/.ed structures. They ahide hy rules whiclt are offen 
seen hy followers as heilig of a divinc origin. Rcligious ceremonies have 
their mcaning and saered value Ibr the helievers if they have hecn condueted 
hy minislers entpowered l’or that purpose in eomplianee with these rules. The 
Personality of the religious minislers is undoubledly of importanee to every 
meniber of the community. Partieipation in the life of the communily is thus 
a manifeslalion of one’s religion. proteeted hy Artieie 9 of the Convention. 
Wltere the Organization of the religious communily is at issuc, Artieie 9 of 
the Convention must he inlerprctcd in the light of Artieie I I. whiclt 
safeguards associalive life against unjustified State inlerfcrenee. Seen in this 
perspective, thc helievers' right to freedom of religion encompasses the 
expeclation that the communily will he allowcd to function peacefully. free 
front arbilrary State Intervention. Indced, Ihe autonomous existenee of 
religious eommunities is indispensable lor pluralism in a dcmocratic soeiety 
and is thus an issue at the very lieart of the protection whieh Artieie 9 
affords. It directly concerns not only the Organization of the community as 
such hut also (he effeetive enjoymenl of the right to freedom of religion hy 
all ils aelive members. Were the organizational life of the community not 
proteeted hy Artieie 9 of Ihe Convention, all otlier aspeets of the individual** 
freedom of religion would become vulnerable”.
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The inlerference of the Govemmenl in Ihe religious lil'e of ihe Muslim 
community was scverely crilici/ed by the Court. Il stalcd that Ihe Government, by 
the Decree K-l 2 and by the decision of the Dircctoralc from February 1995 has 
changcd Ihe leadership and the Statute of this community, and no rcasons werc 
given Ibr this inlcrvcntion. Furthermore, there was no explanation why preference 
was given to Ihe leaders eleeted at the national Conference organized in 1994 by 
Mr. Genil/hev and bis lollowers. The aets of the Government were "morc ihan 
aels of rou(ine registralion or of eorreeting pasl irregularilies”. Their el'feet was to 
l'avor one faelion of the Muslim community. Therefore, the whole Situation 
amounl Io an inlerference wilh the internal Organization of the Muslim 
community, conlrary to Arliele 9.

4.2. Supreme Holy Council of the Muslim Community v. Hulgaria"’

The applicant in this ease is the Supreme Holy Council of the Muslim 
Community led by Mr. Gendzhev. The circumstanees are the same as in llasan 
and Chaush v Bulgarin. Despite Ihe decision of the Court that was taken in 2000. 
the division of this community continued, and in somc towns separate assemblies 
eleeted their lcaderships and were in dispule. Mr. Gendzhev challenged before the 
Court the Organization of the 1997 unifieation Conference, as he had challenged it 
without success in domeslic courls.

In resolving this ease, the Court relied heavily on Ihe principles il sei forth in 
Hasan and Chaush v Bulgarin. As Mr. Gendzhev contesled the mediation of the 
Government, Ihe Court agreed that States have a duly to seeure religious toleranee 
and that diseharging il may require engaging in mediation. Neutral mediation 
between groups of believers would not amounl to State inlerference wilh the 
belicvers’ rights under Artiele 9, but “the State aulhoritics must be eautious in this 
particularly delieate area“. The Court considered that the allegation of the 
applicant that so me mayors and politieal figures partieipated in the seleetion ol 

delegates to the 1997 unifieation Conference “does not appear implausible”. The 
faet that the Dircctoralc continued to insist on unifieation even afler the 
withdrawal of the leaders of the applicant Organization was considered by the 
Court a wrong decision. I he Direetorale could have adopted anolher altitudc: it 

“could have noted Ihe failure of the unifieation eflbrt and expressed readiness to 
eontinue assisting the parties (hrough mediation, if all eoneerned so desired' ■ 
Relying on Serif v. Greece, the Court recalled that

“the role of Ihe aulhoritics in a Situation of conflic! between or wilhin 
religious groups is not to removc (he cause of tension by eliminating 
pluralism, but to ensurc that the eompeting groups tolerate eaeh other”.

No. .W02.W7. I-CHR 2004.



According lo Ihc Courl. ihc Bulgarian Government has nol proved whclher 
Ihe aim of resloring iegalily and rcnicdy injusliccs “could nol he aehiovcd hy oihcr 
mcans, wilhoul eompelling Ihe dividcd community linder a single leadership". 
Thcrefore. ihe Bulgarian authorilics "wenl heyond Ihe limiis of Iheir margin of 
apprecialion linder Arliele 9 § 2" and ihe Courl eoncluded Ihat liiere was a 
Violation of Arliele 9.

This Courl deeision was released in 2005. 5 years aller Hasan mul Chaush v. 
Bulgarin. In laet, il is an appeal against ihe lalter. Wlial remains valid from Ihal 
deeision is only Ihe slalemenl of so me prineiples llial has proven lo he very 
effeclivc in oltier eases related lo ihe aulonomy of religions. Il is a very elear 
example ihal ihe main prerogalive of Ihe Court should he Ihe eslahlishmenl of 
prineiples ihal are usel’ul for ihe inlerprelalion of Ihe Convenlion and Ihal may 
help in reaehing a unitary jurisprudenee.

IV. Condusions

Sinne conelusions ean he drawn from Ihe eases wherc IX 'I IR examined Ihe 
aulonomy of religions:

1. Arliele 9 has heen drafled essenlially lo proieel Ihe freedoin of religion of 
ihe individuals, and nol of Churehes or oiher religions eommunilies in 
parlieular. As religions organi/alions have inereasingly learned lo use 
human rights inslrumcnls in a Professional way. new eases have emerged 
before ihe Courl where Ihe aulonomy of religions is involved and Ihe 
Courl jurisprudenee has shifled to eonsider relevanl hoih aspeeis of Ihe 
Ireedom of religion.

2. The Court does nol accept any inlervenlion hy Slale aulhorilies. whalever 
ihe reason. in ihe internal lifo of ihe Churehes or religious organi/alions. 
Kven Ihe efforl lo mediale belween dilTerenl faelions inside a C'hureh or a 
religious communily (as in ihe ease Supremc lloly Council of Ihr Muslim 
Community r. Bulgarin) is eonsidered ineonipalihle will) ihe aulonomy of 
religions. The Slale has a “duly of neutrality" and ean inlervene only in 
limited eireumstanees. The Courl has heen very unwilling so far in 
accepling Ihe limitalions on Ihe Ireedom of religion preseribed hy 
Paragraph 2 of Arliele 9.

3. The Courl is very earefut in assessing ihe legal framework when 
proteeling Ihe aulonomy of religions, laking into aeeounl Ihe Slaluies and 
oiher internal regulalions of Ihe Churehes and religious eommunilies. The 
Court makes no dilferenee belween Canon law rules and domeslie rules, 
either laws or Conslilulions.
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4. There is no difference whatsoever bet ween cases related to Orthodox, 
Calholic, Protestant and Neo-Prolcslanl Churchcs, or Muslim 
communitics l'rom the Court’s perspcelivc. Many cross-references are 
maile: a prineiplc eslahlishcd in one ease involving an Muslim 
coitmiunily is uscd in othcr cases related to all Christian Churches, 
conclusions froin cases on Orthodox eommunities are used in cases 
where Calholic or Protestant individuals are involved, etc. The Court is 
inleresled in the content of autonomy of religions front the perspectives 
of different Churchcs, Hut this docs not lead to a differentiated application 
of the autonomy conccpl.

5. There are dilTercnces among Huropean States in guarantceing the 
autonomy of religions in laws and Conslitutions. The Court deals with a 
eomparative perspective only in extreme cirvumstances, where all othcr 
arguments have good reasons to he and are ehallenged by the parties, as 
in the case Sindicatul "Püxtorulcel Bun" v. Romania.

6. The conflicls of canonical jurisdiction related to the Moscow Patriarchate 
were al the origin of three cases related to the Orthodox Cliurch: 
Metropolitan Cliurch of Bessarahia and Otherx v. Moldova, Svyali - 
Miklialivska Parafiya v. Ukraine, Miroluhovs and Otherx t>. Lalvia. These 
cases involved countries thal were all included once upon a time in the 
Soviel Union: Kepuhlic of Moldova. Ukraine and Lalvia. Nevcrthelcss, 
these cases are different: while in Metropolitan Cliurch of Bexxarahia 
and Otherx v. Moldova a large number of the members of a rcligious 
community decided to belong to anolher Orthodox Church, in Svyali - 
Miklialivska Parafiya v. Ukraine and in Miroluhovs and Otherx v. Lalvia 
the Court had to solve a conllict of less inlcnsily.

7. Canonical jurisdiction is also al stäke in (wo othcr cases related to die 
Uulgarian Orthodox Church: lloly Synod of the Bulgarin/! Orthodox 
Church (Metropolitan Inokentiy) and Otherx v. Bulgarin and Sotirov and 

Otherx v. Bulgarin. The Court had to solve a conllict wliose origin was 
during the Communis) regime, when the Orthodox Church had enjoyed a 
privileged place in eomparison with othcr religions. The Hulgarian 
Government, especially when the Socialisl Party was in power, had the 
illusion thal even in a pluralisl environmenl it could assume all the 
Privileges given to (he Orthodox Church leaders by the lormer regime. It 
is striking thal the same happened with the Muslim community. as Haxan 
and Chauxh v. Bulgarin shows. 8

8. The case Sindicatul “Päxtorul cel Bun" v. Romania opens a very 
inlriguing perspective: why a demand to organize a trade union, thal 
emerged inside an Orthodox Church, was so opposed by (hat Church and 
why this has not happened inside anolher Christian community? Are the
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Canon law differentes ihe answer? The fael Ihai Caiholic and Proieslani 
Churches rely on many organizalions tlial arc aflllialed wilh Ihem eould 
explain why such a demand has nol given way lo a confliel llial Ihc civil 
law courls arc called lo examine? These are queslions will reeeive an 
answer if Ihe Courl is conl'ronled wilh olher eases where Ihe foundalion 
of a union inside a religious eommunily is al slake.

9. In dealing wilh ihe aulonomy of religious. Ihe Courl increasingly tises nol 
only Canon law provisions, laws or Conslilulions, hui also HU 
inslrumenls, likc Ihe Directive 78/2000/HC or inlernalional inslrumenis. 
like Keeommeiulalion ol'Ihe Inlernalional l.abour Organisation (IIX>) no. 
198 l'rom 2006 eonceming ihe cniploymcnt relationship or ILO 
Convenlion no. 87 on Hreedom of Association and Protection of ihe Right 
lo Organize, and even supra-national documcnls wilh less legal value, 
like Ihe Report of Ihe moniloring committec of ihe Council of liuropc on 
‘ llonouring ihe obligalions and comniilmcnts hy Ukraine’ or deeisions 
of ihe dornestic Conslitulional Courts, like ihe German Federal 
Conslilulional Courl deeision of 1983 regarding ihe validily of dismissal 
hy ihe Church of employees llial didn’l respecl ihe duly of loyally. This is 
far beyond how ihe Courl underslood Ihe defense of human rights lew 
years ago. This approach is a very uselul developmenl. as human rights 
evolve in time. Ilowever. il leads lo some queslions that remain lo he 
examined hy Ihe Courl: Ibr example. whal happened, as in Srhiilh v. 
Germany, if a Direclive is nol well implemenled hy a State: in ihis case 
could Ihe Direclive he considercd as an argumeni hy Ihe Courl. having 
Ihe same value as all olher legal inslrumenls?

10. Third-parly interveners have rcccnlly slartcd lo rely in iheir arguments on 
Ihe US Supreme Court jurisprudence, especially wilh ihe "minislcrial 
exceplion” docirine, holding ihal the provisions of lahour law are nol 
applicable lo employees of religious insliiutions, whelher memhers of Ihe 
clergy or the laily. This was ihe case in Siniliimul "Pästorul cd Han" v. 
Romania and also in Femändez Marlinez v. Spain where Ihe Chair of 
l.aw and Religious of Ihe IJnivcrsile Caiholique de Louvain and ihe 
American Religious Hreedom Program of ihe Hihics and Public Policy 
Cenler were ihird-pariy interveners hefore the Grand Chamber. In 
Sindicatul "Pästorul cd Bun" v. Romania the Courl did not mention in 
ils verdicl such a reasoning, and Ihe deeision of Ihe Grand Chamber in 
Femändez Martine:. »•. Spain is still pending. The Courl uniil now has nol 
used the US Supreme Courl view on Ihe aulonomy of religious. hui is 
under constanl pressure lo do so. 11

11. All ihe eases on religious aulonomy related lo Caiholic or Prolesianl and 
Neo-Proieslanl Churches execpl one {Pcrry v. Lat via) have deall wilh one 
individual challcnging ihe conlenl of Ins "duly of loyally” lowards Ihe
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Church or a rcligious Organization as employer. In all thcsc cases, cxcepl 
Schiith r. Germany, this duty was acknowlcdged by the Court and 
thcrcforc Churches wcre recognizcd as having full aulonomy in 
cstablishing the conlent of the employment relationship. The Court 
arrivcd al a different conclusion in Schiith i\ Germany by relying on a 
decision of the Federal Conslilutional Courl that, allhough recognizing 
the legality of such a “duty of loyally”, alTirtned (hat the legal Status of a 
Church employee could he “clericalised”. Dkl the Court rely on a 
decision of a domcslic courl because Direclive 78/2000/BC was not well 
implcrnenled by Germany or because it considers that decision io bc 
relevant per se in this case? In the laller case, are liiere limilations to the 
“duty of loyally" that the Court may de 11 ne in l'ulure cases?

12. A very old Muslim community in Hurope, that of Bulgaria, addressed the 
Court on the issue of rcligious aulonomy. What about olher Muslim 
communilies, especially new ones. composed by migrants? Are they 
reluctanl to address to the Court? Or is the lack of causes related lo these 
communilies explained by the fact that Stale aulhorilies do not wanl to 
inlervene in their internal organization?'’11

Human rights are a syslem of values that evolves wilh the dominant culture, 
and it is impossihlc that ihcy remain oulside conflicts between culture and 
religion. The aulonomy of religions, being an expression of the IVeedom of 
rcligion, cannoi have the same conlent over time. The fact that the Courl has given 
a constanl meaning lo this conccpl does not changc that conclusion. It is an 
illusion and a wrong attitude to use human rights as a means to condemn the 
Position of Christian Churches on issues such as respect for lifo and family, human 
dignity. ahorlion, etc. Because the aulonomy of religions is pari of fundamental 
rights, such an attitude conlradicts the very essencc of the need to protecl these 
values. However, in mediating the conflicts between a dominant culture and 
religion, human rights have a limited usefulness. These conflicts are natural and 
are benclicial both for affirming the fundamental rcligious values and for showing 
the naturc and the limils of that culture.

Aulonomy of religions collides, as the Courl's jurisprudence shows, with 
other human rights. It is nothing exceptional, since all rights collide between them. 
This collision is in many cases resolved in favor of the aulonomy of religions, 
because it is considercd lo bc a voluntary reslraint of human rights. Being an 
employee of the Church it means that you have renounccd voluntarily the right to 
associale in trade unions or (o participale in public lifo. *

The Courl could deckte in a case where Ihc aulonomy of religions in (he case of a Muslim 
community is al stäke, hui this rcl'ers to a country Ihal is member of the Council of Kurope, hui is nol 
localcd on Ihe terrilory of Europe-Azerbaijan. This case involves Ihe Claim of a mosque in Baku lo 
appoinl ils own leaders wilhoul govcmmcnl inlcrfcrcnce (Juma Mosque Congregalion and Olhcrs v. 
A/crbaijan, no. I5405AM applicalion ndmitted by Ihe Court).
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1s il necessary U> havc a ticl'iniiion of aulonomy of rcligipns Ihat 
encompasses all (he different rcligious peculiarilies? As (he Courfi s jurisprudence 
shows, such a definilion is noi necessary beeausc its conlenl may vary over lime. 
The lack of a definilion given by Ihe Courl llial ean he used in all (hc 
circumstances is not a vulncrability, bul rather shows the capacily lo aclapl in 
many different silualions.

T«> envisage a uniiary and unified perspective on the aulonomy of religions is 
a pure utopia, as the religions, in order to resist. should have added value to any 
dominant culture ihcy eneounler. The key for the successful aecommodation and 
survival of a rcligion lo any seeulari/ed environmenl is to affiirm the l'acl that the 
aulonomy of religions is pari of a fundamental right (hat needs lo be prolected as 
inueh as any other human rights.
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UN DIR1TTO PARTICOLARH NHL SISTHMA GIURIDICO ITALIANC) PER 
LA SACRA ARCIDIOCESI ORTODOSSA DTI'ALIA H MALTA, Al SHNS1 

DELLA LEGGE N 126/2012

Vittorio P a r I a l o, Urbino 

/. Premessa

Innan/i luUo va precisato ehe per legge speeiale o parlicolare non si deve 
imendere neeessarianienie un privilegio, giaeehe dovremmo qualificare gran parte 
della normativa degli Slali moderni, ed in speeie di quello ilaliano, come 
normativa prjvilegiaria.

In questo non va visla un violazione del principio di uguaglianza, prineipio 
orniai assunlo in tulti gli ordinamenli giuridiei sialali moderni, giaeehe csso non 
pud essere disgiunto dal principio di ragionevolezza ehe prevede normative 
differenli per realla diverse.

Cerlo questa disparita di (rattamenio non poträ determinare una difformitä 
dei singoli nella dignila soeiale e nell'eserei/.io dei dirilli fondamentali altrihuiti ai 
eittadini dalle ('arte costituzionali. Non e'e insomma violazione del principio 
d'uguaglian/.a quando il trattaniento differcnzialo non toeea il patrimonio 
giuridico dei singoii ehe pud sinteti/.zarsi neila facollä di professare la fede in 
forma individuale ed assoeiala, esereitare il eulto pubblieo, far Propaganda 
religiosa.

II moderno uso del diritto, ehe si prefigge una fun/.ione di indirizzo e di 
promozione delle stelle di comportamcnto dei eonsoeiati e dei gruppi, esige 
norme differenziate. Legge speeiale, legge partieolare, non signifiea dunque 
privilegio, bensi atlenzione a realla soeiali differenli.

Cosi se il prineipio d’uguaglian/.a, di matriee illuminista, impone il divieto di 
diseriminazioni a molivo delle stelle religiöse ehe Irovano giuslifieazione 
nell'arbitrio e nella discrezionalitä di ehi esereita la lunzione legislativa, il 
prineipio di ragionevolezza legillima situa/ioni giuridiehe differenziate ed e 
funzionale ad un ideale di giusti/.ia i eui molivi inlbrmatori e delerminanli vanno 
rieereali in piii elemenli, la ponderala eombinazione dei quali determina una 
normativa differente per natura, eontenuti e quanlita1 2.

Lo Slalo moderno adolta una legislazione sempre piii varia eil arlieolala in 
rela/.ione alle differenli esigenze dei vari gruppi e fenomeni soeiali introdueendo, 
proprio in eonsiderazione della speeialila presenlaut da ciascuno di essi, 
differenziazioni tli Irallamento, eecezioni, previsioni parlieolari; si molliplieano 
eosi le leggi ehe sollraggono inlere materie o gruppi di rapporti alla diseiplina 
generale, eosliluendo micro-sislcmi eon proprie etl autonome logiehe.

Lo Slato ilaliano, laieo. non si presenla come agnostieo", ma pluralisla, pluri- 
eonlessionale e neutrale, ed e anehe eonsapevole della sempre ereseente presen/a

1 Sul tenia V. I’ARI.ATO, l.c inlc.sccon leconlcssiuni acallolichc: i coniemiti,Torino 1996, .16-39.
2 Ihidem, 165.
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della pluralilä di reallä religiöse nella soeielä ilaliana cui ritiene opporluno. so non 
doveroso, assicurare, enlro cerii limili. specifici dirilti ili liherlä religiosa 
individuale e collelliva, non solo sul piano formale, ma anehe soslanziale, eosi da 
giusiifieare una collaborazione per realiz/are tali dirilii. I.a Repuhblica ilaliana 
rieonosee alle conl'essioni religiöse, ed in specie a quelle eon cui stipula o ha 
slipulato un intesa, la rappresentanza esclusiva dei dirilii e degli inlcressi dei loro 
fedeli, come anehe prevede la possibililä di aiuli eeonomici indirelii.

Questo riconoscimenlo di gruppi esislenli fuori dairordinamento dei Io Slato, 
ehe si sono auloercali e auloregolali o comunque esislenli, delermina 
l’elaborazione, da parle della gius-pubblicisliea, della ealegoria eoneelluale di 
autonomia istituzionale ehe si concrelizza nella earallerisliea propria degli 
ordinaincnli coslituilisi da sc e la cui normazione e rilevanie rispello ad un 
ordinamenlo sovra-ordinalo. quäle e quello sialale; quesla autonomia istituzionale, 
piii ehe una qualila come la sovranita, o un polere come l'aulonomia privala, puo 
essere meglio visla eomc una relazione ehe si pone Ira ordinaincnli primari, non 
derivati, i quali si rieonoseono legillimi porlori di valori e eompelenli a regolare 
speeifiche malerie di eoniune inleresse o ehe inlerl’eriseono le une 
nell’ordinamenlo dell'allro.

L’ari. 8, III eomma. della Coslituzione ilaliana prevede ehe le leggi 
regolalriei dei rapporii eon ogni singola eonlessione di minoranza siano emanale 
“sulla base di intest■ eon le relative rappresentanze".

La promulgazione di leggi per le singole eonfessioni aealloliehe sulla base di 
inlese, come quella in oggelto eon l'Arcidiocesi orlodossa d'Ilalia. quali pieeoli 
eoneordali, hanno delerminalo un pluralismo normalivo. esallando la funzione dei 
dirillo speeiale, a lulela di esigenze minorilarie, rispello al dirillo eomune, ed 
hanno dilalalo l’operalivilä dei sislema pallizio. Le inlese, rispello alIa legge di cui 
sianno alla base, sono una eondizione di legilliinitä eosliluzionale, un presupposto 
autorizzativo. dirello a inserire un limile al polere diserezionale dei polere 
legislalivo, il quäle per non eludere la garanzia eosliluzionale e obbligalo, ove 
voglia legiferare nei eonl'ronli di quella eonlessione, ad atlencrsi all'inlesa 
iraslormandone il eonlenuto in legge, senza modifiehe.

Tale legge non polrä essere sospesa, modificata, derogata o abrogala, se non 
in eseeuzione di nuove inlese eon la eonlessione religiosa inleressala; quesla 
legge, ancora. e garanlila da qualsiasi legge ordinaria; il legislalore potra derogarla 
unilaleralmenle solo Iramite l’abrogazione dei sueeilalo arl. 8. III eomma della 
Costiluzione.

Parle della dollrina sosliene ehe le inlese siano alli bilalerali ehe la 
Cosliluzione eolloea in un ordinamenlo ehe non e quello sialale, ne quello 
inlernazionale, ma in un ordinamenlo ehe viene erealo di volla in volla 
dall'ineonlro della volonlii sialale eon quella di ogni singola eonlessione 
slipulanle'. Io rilengo ehe sono legge di dirillo inlerno dolale di una pariieolare 

robustezza perche hanno alla base un accordo ira Io Stau» e l enle esponenziale di

CT. IC riNOCT'IIIAkO, Dirilloceelesiastico, llologna. I‘»7, 138
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enlilü. isiiluzioni, cui c riconosciula un'autonomia istitu/.ionalc nei termini sopra 
descritii.

L'intesa in oggelto, come ogni allra inicsa, perö non e un irattato 
inlcrna/ionalc, c la legge ehe ne immelle il conlenuto neH'ordinamenlo ilaliano 
non e una legge di esecuvone, ma una legge di approvazione; comunque una 
legge ralTorzala, i eui duc soggeiii. Slalo ilaliano e Areidioeesi. hanno determinato 
il conlcnulo eon un accordo formale: l'iniesa, solloposto all'approvazione del 
Parlamente, sen/.a possihiIila di modil’iea .

II. L'iniesa del 2007 e la legge di approvazione n. 126 del 30 luglio 2012

l.a Sacra Areidioeesi Ortodossa d’llalia e Malla' e una melropoli del 
Palriarealo Hcumenieo, e dotala di un proprio Stalulo; e persona giuridiea iialiana 
per il DPR 16 luglio 1998 ed ha una l'illa rele di inierazioni eon realla soeio- 
eeonomiehe italiane e eon le presenze diplomalieo-eonsolari greehe* 1 * * * * *'.

Va suhilo notalo ehe l’intesa, slipulala nel 2007, eon la Saera Areidioeesi 
Ortodossa d’llalia ed Esarealo per I’Europa meridionale, nome proprio 
delI’Areidioeesi al momento della slipula dell’intesa, fa espresso rirerimenlo 
all’appartenenza al Palriarealo Hcumenieo dell' Areidioeesi slessa, infalti si dice 
ehe

‘T Areidioeesi, Ibndala dal Palriarealo Hcumenieo di Costanlinopoli, quäle 
erede sloriea delle anliehe melropolie isliiuile dal medesimo Palriarealo 
Hcumenieo nella penisola iialiana Un dal primo millennio, e organizzala 
seeondo le norme del proprio slalulo".

I .'Areidioeesi si pone come l'enle esponenziale di una slrullura dioeesana 
eslesa in llalia e a Malla; ovviamenle la normaliva riguarda il rapporto eon Io 
Slalo ilaliano. Hssa e slata isliluila il 5 novemhre 1991. eon Tomo palriarealo e 
sinodale del Palriarealo Hcumenieo di Costanlinopoli, la sede e a Venezia7; la 

chiesa di San Giorgio dei Greei ne e la cailedralc; ha cura paslorale dei l'cdeli di 
origine greea dimoranli da deeenni in llalia, ormai eilladini ilaliani, ed anehe di 
quanli, come sludenii in liniversiia ilaliano, vivono lemporaneamente nella 
Repuhhlica'; essi sono eanonieamenle dipendenli dal Patriarcalo eosianlinopolilano".

I. inicsa, come ho detlo, viene immessa m-'ll'ordinamcnlo dcllo Slalo allravcrso una legge di 
approvazione. non allravcrso una legge di esecuzione come i iratlali inlcrna/ionalc cd i concordali con 
la Santa Seile, soggeilo aneh’essa di dirillo inlcrna/ionalc.

II 25 aprile 2005 Ic In aggregato il lerritorio di Malta, separandolo dal lerriiorio 
dell’ Areidioeesi di Gran lirelagna.

'' SuH'isiitu/ione dell’Areidioeesi e relalivi lonii patriarcali cf. I’. STAVKOPOULOS,
I .'Areidioeesi grcco-orlodossa tl'llalia. in: V. PARI ATO - G. B. VARN1HR (cd.). Prineipio pallizio e
realiä religiöse minoritaric, Torino 1995,409s.

’ Vene/ia dal 1573 al 1X05 era la sede del melropolila di Filadclfla. eui crano affidaie le
comunilä grceo-orlodosse delle coste iialiana e dalinala.

x Dal 1996 e guidata dall'arcivcseovn Gennadios Zervös. Per lullo quanlo alliene la comunione
delle eliiese onodossc c la loro presen/a in llalia fino alle uliime modifiche, rinvio al V. PARI.ATI).
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o sc riconoscono tali* 111. Questi fetleli ortodossi fino al 1991 crano slali affidali al 

Mclropolila d’Austria che cra anchc esarca per l'ltalia c l’Unghcria. I.’inlcsa c 
stata approvata con la logge 30 luglio 2012, n. 126: Norme per la regolazione dei 
rapporti ira Io Stuto e la Sacra arcidiocesi ortodossa d'llalia ed esarcato per 
rEuropa Meridiomde, in altuazione dell'arl. X, lerzo cotnma, della Cosliluzione".

III. L’inlesa. allo pubblico, a base di una legge statale comefatto inusuale negli 
Slali deU'Europa orientale a forte maggioranza ortodossa

I ra gli elcmenti earatteri/zanti la realtä dcll'Huiopa orientale va annoverata 
l'intiina eonnessione Ira le confessioni tradi/.ionali e i gruppi etniei. nonehe la 
possihile speciale lutela giuridica rieonoseiula alle ehiese ortodosse nazionali.

Alle confessioni di minoran/.a speciale protc/.ionc e spesso riconosciuta da 
traltati inlcrna/.ionali, nei quali quelle confessioni sono state l'oggetlo della lutela, 
nia non i soggetti stipulanti gli aeeordi. Tali sono, ad esempio, il Prolocollo di 
l-ondra del 1830 e il Patio di Londra del 1884 a lutela della (’hiesa cattolica nel 
naseenle Kegno di Greeia1’. come anchc il Trallalo di Sevres del 1920 e il Traltalo 

di Losanna del 1923 dove si garantisee la niinoran/.a greeo-ortodossa ed il 
Patriarcalo Hcumenico in Turchia1'.

I.e Cliicsc d'Orienle tra sloria e dirilto. Saggi, Torino 2(103, 71s; IDHM, le cliicsc orlodossc in lialia, 
oggi, in: Aequilas sive Deus. Stuili in onore di Kinaldo Berlolino, Torino 201 I, 972-9X5 e IDKM, La 
legge 120/2012 relaliva ai rapporti ira lialia c Sacra Arcidiocc.si Ortodossa d'llalia c Malta, in: Stato. 
Cliicsc c plnralismo conlcssionalc 36 (2012): http://rivislc.tinimi.it/index.php/slatoccliicsc/aniclc/ 
vicwHi lc/2570/2801.

" All. 2.1 comma dcllo Slatulo.
111 Ncl vcnlcnnio dalla sua fondazioilc, l'Arcidioccsi. ollrc alle prcesislcnli comuniu'i, chicse- 

conl'ralcrnilc c parrocehic (Barlelta. Brindisi. Cicnova, Milano. Napoli. Koma. Triextc, Venezia), ha 
istituito nuove parrocehic, nonehe aleuni monaslcri. Allrc parrocehic sono in eorso di lorinazione. 
Tutte le nuove parrocehic vengono fondatc in base ad uno stalulo uniforme, giä approvalo dal 
l’atriareato lieumenico. Dipendono dall'Areidioeesi suddetta anchc la Parroeehia apparlenenle al 
Patriarcalo di Cieorgia di SanfAndrca apostolo in Koma (edifieio giä di proprietä della eliiesa greeo- 
ortodossa) e la Parroeehia di Santa Sofia, apparlenenle alla eliiesa ueraina, presso Chiesa cattolica della 
Madonna delle Grazie a Marcianise (CH). Nolizie sulla diaspora greco-oriodossa in lialia nei sccoli 
passali sono rinvenibili in G. MORI. Ortodossia e intesa eon Io Slato italiano: il easo della Sacra 
Arcidioccsi OrltKlossa d'llalia cd lisarcalo per l'Luropa nieridionale, in: Quaderni di dirilto c politica 
ceclesiasliea 2 (2007) 399s.

11 In Suppl. ordinario n. I6X alla Gazzeila UITiciale della Kepuhhliea llaliana 7 agosto 2012. n. 
IX3. in vigore dal 22 agoslo 2012.

'■ Sui traltati intcrnazionali relativi alla Chiesa romano-eattoliea e sulle ragioni slorieo- 
diplomaliehe di qucgli aeeordi cf. I. PHTKITACHIS. I .a siluaeidn tle la Iglesia eatöliea roinana eil 
Greeia. in: lai Institueion eoneortlaläria en la aclualidad. Salamanea 1971. 155-464.

" I.'an. 10 affenna ehe: "lls |les ressorlissanls lurcs] aiiront nolammenl un droil egal ä erecr. 
tliriger el eontröler ä leur frais loule inslitutions charitahlcs religieuses ou sociales |...) avec le droit d'y 
läire lihrenienl usage de leur propre langtie el d'y exereer lihremenl leur religion". Per il palriarca 
Bartoloineo I qtiesla norma garantisee al patriarcalo anchc uno Status 'ecuiiienieo' ehe traseende quello 
tli eapo di una piccola eliiesa ortodossa in Turchia, eosa non condivisa dal govemo lurco. Cf. 
BAKTOI.OMHO I. Incontro al iliistcro. Comprendere il erislianesimo oggi. Magnano 2(M)3. 173; 292 e 
.301.

http://rivislc.tinimi.it/index.php/slatoccliicsc/aniclc/
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Per quanto auicnc alle ehiese di maggioranza, in alcuni casi, corne in Grecia, 
la nonnaliva relativa alla ehiesa nazionalc epicratousa (dominante), anche se 
Ibrmalmentc siaiale e il risultato di preccdcnli aecordi informali tra rappresentanli 
dello Stalo e della Chiesa ortodossa11; cos) e avvenuto anche per Pultima legge 

sulla liberla religiosa in Romania, nella quäle si garanlisce uno speciale posi/ione 
alla Chiesa ortodossa rorncna, essa e visla quäle autore morale di quel testo 
legislative che de iure e de facto crea un sistema giuridico di privilegio per la 
Chiesa ortodossa rorncna (BOR)14 15.

Anche in Russia la nuova normativa stille religioni garanlisce in modo 
preminenle la Chiesa ortodossa russa"’; su pressioni del patriarcalo di Mosca la 

I,egge Ibndamentale della Federazionc Russa del I ollobre 1997, riconosce Io 
“speciale contribulo dell’ortodossia alla storia della Russia, alla formazione e allo 
sviluppo della spiritualitä e della cultura russa”1 .

Anche in questi casi, come detto sopra, Legge privilegiaria non signil'ica 
dunque privilegio inieso come ingiustificalo vanlaggio, hensi altenzione a realta 
sociali dilTerenli. La particolare altenzione nei confronli dcllc religioni di 
maggioranza che lanto hanno contribuito aH’identitä nazionalc e culturale di 
quelle popolazioni appare giustificata alla luce della concczione tipicamentc 
mediorientale che poslula un’intima connessione tra identilä nazionalc e fcdc 
professala, per cui ogni popolo si distingue anche per la religione o rilo seguili. cui 
la riscontro la tesi che vuole il callolicesimo latino eil il proteslantesimo professati 
e professabili da l'edcli non orientali, in quanto espressioni di altra civilta e di allra 
comunita polilica. A qucsto si aggiunge la rilevanza numerica e sociale del 
crislianesimo orlodosso.

IV. / contenuti, rilevanza ilel diritto canonici) orlodosso

Lo slatuto dell’Arcidiocesi italiana rinvia al diritto canonico delle ehiese 
orlodosse cd in particolare a quello. integrato con norme particolari, proprio del 
Patriarcalo Hcumenico e successiva normativa generale o spccifica per 
l’Arcidiocesi in oggetto. L’Arcidiocesi c non un quid Separation, ne una struttura 
aulonoma dal punto di vista del diritto canonico orlodosso, ma una diocesi 
appartenente ad una chiesa aulocel'ala, quäle il Patriarcalo Hcumenico, con cui ha

14 PARI .ATO, I e Chiesc d’Orienle, 139-41.
15 G. GRI(.i()KI l'Ä, l.o statuto giuridico della Chiesa orlodossa rorncna sccondo la legge ri. 

489/2006 riguardanle la liherta religiosa ed il regiine generale dei eulli, in: G. CIMI3ALO l;. BOTTI 
(cd.), Liberia di eoseienza c diversitä di apparlenenza religiosa neU'Ksl Kuropa, Bologna 2008, III- 
149,

1,1 CI', anche G. CODLVILI.A, Slato e Chiesa nella Pcdcrazione Hussa. La nuova normativa 
nella Russia posteomunista, Milano 1998; IDF.M, Laicitä dello Stato e scparatismo nella Russia di 
Putin, in: A. G. CIIIZZONITI (eil.). Chiese. associa/.ioni. connmila religiöse e organizzazioni non 
eonressionali nell'Unione europea. Milano 2002. 148s. e I.S7s.

" C. CARDIA, l’rineipi di diritto ecclesiastico, Tradizione europea e legislazione italiana. 
Torino 2005. ItKI.



un rapporto organico di dipendcn/a. II Tomo palriarcalc di crezionc dice 
esprcssamenlc ehe l'Areidiocesi e

“soltoposla alle direlle dipendenze eanoniehc del nosiro sanlissimo Trono 
Heumenieo. aposlolieo e palriarcalc, cd a qucslo facente rifcrimenlo, secondo 
I’online e le condizioni dellc altre Saere Areidioeesi niclropolitanc dclla 
nostra giurisdizione palriarcalc”ls.

Va nolalo ehe allro e la Chiesa orlodossa in Turehia (areiveseovalo di 
Costanlinopoli) chiesa locale o nazionale, allro c il Palriarcalo Heumenieo, 
indissolubilmenle legato a quella sede areiveseovilc. ma islilu/.ione sovrana/.ionale 
e spirituale eon credcnti di molte nazionalilä11. dimoranti in piii Stali, da cui 

dipendono una pluralila di metropolie sparse nel mondo, una dellc quali e quella 
italiana.

I. II polere di eerlifica/ione altribuito all’Areidioeesi

Questa inlesa, eome le allre giä eonverlile in legge, innanzi lullo garanlisce 
dirilli e siluazioni soggeuive, individuali e eollellive, giä previste dalla 
Cosliluzione, i eui ariieoli vengono anehe riehiamati. quasi a voler dire ehe molto 
di quanto viene aggiunto trova fondamenlo e giustilieazione neH'attuazione nelle 
slesse disposizioni eoslituzionali.

Lo Slato garanlisce all'individuo la liberta di adesione alle lormazione 
soeiali eome diritto pubblico soggetlivo, e la non rilevanza nell’ordinamento 
statale deH’appai'tenenza ad una di esse; ne rilevanza viene data aH'useita 
volonlaria o all’espulsione; c’e insomma una rinunzia all' esereizio della 
giurisdizione statale nei rapporti regolati da quelle organiz/.azioni, alle quali viene 
appunto rieonoseiula un’autonomia istituzionale; e per converso, alla non 
reeezione nel diritto statuale, di qualifiche o squaliliehe interne alle fbrmazioni 
stesse. AI tempo stesso lo Stato non sindaea 1'atlivitä legislativa, amminislrativa e 
giudiziaria di organi eonl'essionali, la loro eompelenza, la rella applieazione di 
normative religiöse, neppure su esplieita richiesla di un soggello leso, quasi si 
ponesse eome giudicc d’appello di provvedimenti eeelesiastiei.

Quelle) ehe in questa sede voglio rilevare e ehe all’Areidioeesi e attribuito in 
primis un polere di ccrtificazione in piü eampi. Cosi all’arl. 3,V eomma, si 
rieonosce, all’Areidioeesi il polere di ceriificazione in merito allo Status di 
ministro di eulto in online a speeiliehe läcollä.

"Ai Uni dell’applieazione del presente arlicolo e degli artieoli 4, 5. 6 e 9 
l'Areidiocesi rilaseia apposila ccrtificazione dellc qualifiche di appartenenza 
canonica al proprio clero".

309

'* II (loctimcnlo c riponato in STAVKOI’OUI.OS. I."Areidioeesi. in: Hrincipio palti/io. 412. 
BAKTOLOMliO I. Incomro al mistero, 24«.
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In sostan/a spctla all'Arcidioccsi ccrlificarc chi siano i ministri tli cullo 
abilitali alla cura pastoralc dci militari, dci ricoverali in ospcdali c dci carccrali, a 
eelebrare matrimoni civilmcnlc riconoscibili, ad illuslraro la religionc uistiano- 
ortodossa ncllc scuolc, arl. 7 °.

Ma il polcrc di certificazione si cslcndc anchc alla qualillca di f'edcli 
dclPArcidiocesi, prcsupposto necessario per godere di diritti, läcoltä, siluazioni 
soggettive in genere, aüribuite dalla legge in oggetto.

II potere di certificazione rileva anchc per la personalitä giuridica di altri 
enti21 connessi alle finalita dcll’Arcidiocesi stessa, sia in online al loro 

riconoscimenlo. sia alla loro soppressione.

2. II riconoscimenlo degli enti ortodossi

L'art. 14 tratta dci riconoscimenlo di nuovi enti ortodossi e. al comma 2, 
prevedc che:

"II riconoscimenlo della personalitä giuridica ad un ente ortodosso e 
concesso su domanda di chi rappresenta l'entc secondo gli slatuli e previa 
delibera molivala dall'Arcidiocesi. Alla domanda devc essere, altresi, 
al legato Io slalulo dcM’cnle stesso".

Anchc in questo caso la delibera lavorcvole dell'Arcidiocesi e conditio sine 
qua non - in modo da garantire il collcgamenlo giuridico con la normativa 
confessionale di cui l’ente e espressione per Patlribuzione della personalitä 
giuridica, cosi come prcvislo negli Accordi di Villa Madama per gli enti 
ecclesiastici callolici e ncllc singole intese con le allre conlessioni ’.

Alcunc considerazioni: il dirillo canonici) dellc chiese orlodosse non conosce 
Pistituto della personalitä giuridica, per cui non si pub parlare di enti giuridici 
canonieo-ortodossi, ma solo di realtä autonome approvale nell'ambilo della

?l> Tüllequesle altivitä sono a carieo cconomico tlell'Arcidioccsi,
'' (ili enli giä riconosciuli sono: la Chiesa c eonfraternita ilei SS. I’iclro e l'aolo dci Nazionali 

(Ireci in Napoli riconosciula da re Carlo di liorhone (Slalulo approvato con Sovrana risoluzione, di Re 
Carlo di liorhone, il 21) tcbbraio 1764: riconosciula come persona giuridica ilaliana il 13 luglio 1887, n. 
3942, scric 2; et. M. THDHSCIII |ed.|. Dalla reslaurazione al eonsolidaiuenlo dello Stalo unilario, 
Milano 1981. 274); la comunila dei greci ortodossi in Venezia, riconosciula come persona giuridica 
dalla Rcpubhliea di Venezia (Sovrane concessioni del 28 novembre 1498. del 4 ollobre 151I, dell'l I 
luglio 1526, il rcgolamento alluale l'u approvato con decreto luogotcncnzialc del 10 maggio 1917, n. 
850; questo regolamenlo e reperibile nel voluine (i. li. VAUNIKR |ed.|, Dall’elä gioliltiana ai giorni 
nostri, Milano 1982. 57s); la comunila greco-orientale di Trieste, giä riconosciula, con Sovrani e 
graziosissirni rescritli dell'lmperalore Giuseppe II, nella qualilä di Signore di Trieste (Rcscrilli del 9 
agosto 1782 e del 7 marzo 17X4, nolificati con Decreli guberniali alla Nazione greca di rilo orientale 
slahilila in Triesle e Decreto del (ioverno austriaco del 28 novembre 1888), come Nazione c 
Conlraternita greca. L'entc ha personalitä giuridica, quäle ente di cullo, di nazionalitä ilaliana, la 
parrocchia ha il titolo di S. Nicola. A quesle si aggiungono le comunitä di Genova (Unione degli 
ortodossi Kllcni di Genova. Parrocchia di San Nicola e dell'Annunciazione).

Kinvio sul punto a PARI ATO, I e intese con le conlessioni aealtoliehc, 86s.



Arcidioccsi. (ili enli riconoscibili - eseniplifieati nolla parle finale del I coiiinia di 
denn arlicolo sono:

“diocesi, decanali o vicariali, eoniunilä, parrocchie, inonasleri e 
confraternile, coslituiti nelfamhilo delf Arcidioccsi. avenli seile in llalia, i 
quali abbiano fine di religione o di cullo, solo o congiunio eon quelli 
d’islru/ione. assislenza e beneficenza".

L'cnumerazionc anipia eomprende una pluralilä di rcalla alcunc ident ilicabili 
eon analoghe sirullure della chiesa ealloliea (i deeanali o vicariali sono vicariali 
foranei), allre come le comunilä indieano forme di vila assoeiala non ben 
detinibile; quanlo a nuove diocesi va dello che nel Pairiarcalo Hcumenieo, di eui 
I’Arcidioccsi fa parle, non esisiono diocesi sulTragane. 1-brse. in modo implicilo, 
la normaliva prevede la l'ulura possibililä di ere/.ione di nuove diocesi (eine 
arcidioccsi) in llalia da parle del Pairiarcalo Hcumenieo eui far atlribuire la 
personalila giuridica. come enliia lerriloriali nelfamhilo della slessa Arcidioccsi, 
queslo ai soli elTelli civili. Ai comnia III e IV si slabiliscono le modalilä:

“3. Sulla base della documenla/.ione ad essi lornila, i compelenli organi slalali 
verillcano la risponden/a delfenlc, di eui e richieslo il riconoscimento della 
personalila giuridica. al carallere confcssionale e ai llni di eui al comnia I.
4. L'cnle non puo essere riconosciulo se non e rappresenlalo giuridicamentc 
e di latlo da un cilladino ilaliano o di un paese dell’Unione europea avente 
domicilio in llalia".

Inlcrcssanle e la qualifica allribuila a quesli enli: il V comnia slabiliscc che:

"(ili enli ccclesiaslici delf Arcidioccsi, che hanno la personalila giuridica 
nclfordinamenlo dello Slato, assumono la qualifica di enli ccclesiaslici 
apparlenenli alf Arcidioccsi civilmenle riconoseiuli”,

eol che si vuole precisare che non sono enli orlodossi tont court, ma enli 
facenli capo a quella Arcidioccsi oriodossa, Ibrse per non preeludere la possibililä 
di allre leggi che rcgolino i rapporti con diocesi di allre chiese orlodosse 
autoccfalc in llalia. Parlicolarmenle imporianle mi sembra l'arl. 17. relativo alla 
geslione degli enli apparlenenli alf Arcidioccsi, esso recila:

"I. La geslione ordinaria e quella di slraordinaria amniinislra/ione degli enli 
orlodossi apparlenenli alf Arcidioccsi civilmenle riconoseiuli si svolgono 
sollo il conlrollo della slessa Arcidioccsi e senza ingerenza da parle dello 
Slalo, delle regioni e degli allri enli lerriloriali".

La norma prevede due principi: il prinio dice che la geslione ordinaria e 
slraordinaria gli enli delf Arcidioccsi si reali/.za sotlo il conlrollo delf Arcidioccsi
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stessa; il socondo cscludo qualsiasi ingerenza dcllc aulorita italianc centrali o 
pcrileriche.

Dicevoche la norma e importanlc porchc triolli enii orlodossi giä riconosciuli 
civilmenle, e preesislcnli all'islituzionc dclla Arcidiocesi, si auto-rcgolano in base 
alle loro norme sialularie, al di luori di conlrolli dioccsani. Tali cnli assimilabili a 
confraternite o a l’ondazioni erano comunque relti da consigli laicali o tnisli, ma 
nei quali il ruolo del clero locale e sopraltuUo del melropolila d’Austria e poi 
d’Ilalia era, ed e, limitalissimo; non so se la norma eonsenlirä una revisione degli 
staluli. Sieuramente la disposi/.ione varra per gli enli piü reeenti e i nuovi. Invero 
l’arl. 4, comma V. dello Statulo doll' Arcidiocesi prevede si che:

"II melropolila ha la responsabililä a) della custodia del patrimonio 
ecclesiaslico rappresenlando |...| P Arcidiocesi in lulle le questioni relative 
alla propriela dei beni siessi di Ironie ad ogni aulorila italiana sia 
amministraliva ehe giudiziaria; b) di ogni queslione a carallere giudi/.iario 
delI’Arcidiocesi, in cui puö essere rapprcsenlalo tramite un suo delegato 
ufliciale”.

Ma la norma, a parer mio, riguarda i beni dell'Areidioeesi, come tale, e non 
quelli degli enli preesislcnli giuridicamenie riconosciuli. II socondo principio fa 
salva la geslione ecclesiasliea da inlcrfercnzc slalali o pubbliche, garanlendo 
l'indipenden/.a nelle seelle di carallere palrimoniale e neH'uiili/x.i» dei reddili.

3. Le allivita eullurali e scolasliehe

Si prevede anehe, come nelle allrc leggi ili approva/.ione delle precedenii 
inlese, che soggelli designali dalI’organizzaxione confessionale, in specie 
dall'Arcidiocesr'. "possano rispondere alle evenluali richiesle provenienli dagli 

alunni o dalle loro faniiglie o dagli organi scolasliei, in online all» sludio del fallo 
religioso e delle sue implica/.ioni"

Come nelle allre leggi di approva/.ione d’inlesa viene garanlilo, nell’Articolo 
X. all'Arcidioeesi il dirillo d'isiiiuire liberamenle scuole di ogni online e grado e 
isiiluli di educazione. Ovviamenle l'isliluzione delle suddeiie scuole dovra 
avvenire "nel rispello della normaliva vigenle in malcria ili parilii seolaslica e di 
dirillo allo sludio e all’islruzione”. Cerlo la disciplina dei conlrolli slalali sarä piii 
lenue se la scuola isliluila non richiedera specifici riconoscimenli slalali, come 
avviene per le scuole della primissima infanzia.

•' C'ihi oncri llnan/iari a tarico dell'Areidioeesi.
M Art. 11. comma 4. I.a l'ormula i; uguale in lulle le inlese, salvo in quclla con l'Unione delle 

Comunilä ebraiche italianc si parla inveec di "sludio dcU'ebraismo",



4. Gli aiuti economici

K allribuilo un rcgime iribulario favorevolc. quäle qucllo conccsso alle alire 
isliluzioni ccclesiastiehe di confcssioni regolale da una legge sulla base di inlesa; 
si riconosee la dedueibilila per donazioni all'Areidiocesi e la parlecipa/.ione al 
ripario dello 0.8% deU’IRPKF, anche per seelte non espresse.

Quesli aspetti Iribulari e finanziari sono, a parer mio, i punli piü innovativi e 
qualificanli rispello all'aUuale regime giuridico. obre al fall« di un rieonoseimenlo 
giuridico e polilico della Arcidioeesi slessa. da parle della Repubblica ilaliana, e 
della sua conlbrmilä ai principi fondanli dello Slato.

Con la legge di approvazione dell'iniesa e'e un rieonoseimenlo ehe - in base 
ad un'interprelazionc diseulibile, ma determinanle. atluala prevalcnlemenle da 
organi di governo regionali - permelle di ollenere allri benefiei. quali conlribuli, 
erogazioni e siluazioni giuridiehe soggellive a lavore della loro allivitii paslorale"’6.

5. lai eollaborazione ira le due isliluzioni

a) Tulcla del palrimonio arlislieo

Come nelle alire inlese si parla del palrimonio arlislieo e eullurale. eosi 
l’ariieolo 11 recita:

"La Repubbliea ilaliana e I'Arcidioeesi si impegnano a eollaborare per la 
Uitela e la valorizza/ione dei beni alTerenli al palrimonio siorieo e eullurale 
orlodosso”.

II palrimonio siorieo e eullurale greeo-orlodosso e parlieolarmente rilevanle 
dal punto di visla arlislieo. ma soprallulto per la memoria sloriea della eivilla

Arl. 20 "Deduzionc agli cITelli IRI’KK I. la Repubbliea prendc allo che I'Areidiocesi si 
sosiienc linanziarianicmc medianle olTene volontarie. 2. A deeorrcre dal periodo d'imposla in corso 
alla dala di eiHrala in vigorc della prescnle legge, le persone fisiehe possono dedurre dal proprio 
reddilo complessivo, agli elTetli dell’iinposta sid reddilo delle persone fisiehe, le eroga/ioni liberali in 
denaro. Ilm» all'iinporlo di curo 1.032,91. a lavore dell'Arcidioeesi. degli enli da essa conlrollati e delle 
comunilä loeali, per i Uni di cullo, istru/ione. assisicnza e henetiecnza".

36 Art. 21. "Riparti/.ionc della quota dcll'olto per mille del getliio IRPI-K I. A decorrcre del 
periodu d’imposla in corso alla dala di enlraia in vigorc della prescnle legge. I' Arcidioeesi concorre 
con i soggelli e sceondo le. modaliiä previsie dalla normaliva vigenie alla riparli/.ione della quota pari 
all'olto per mille deM'imposia sul reddilo delle persone lisiche. I.a Repubbliea prende allo ehe 
I'Arcidioeesi ulili/zera le sonime devolule a lale lilolo dallo Stalo per il mamenimenlo dei minislri <li 
eullo, per la reali/.za/ione e la manulenzione degli cdillei di cullo e di monastcri. per seopi lilanlropiei. 
assisien/iali. seienlifiei e cullurali da realiz/arsi anehe in paesi esleri. 2. I.'allribu/.ionc delle sonime di 
eni al eoinma I e elTelluala sulla base delle stelle espresse dai conlrihuenli in sede di dichiara/.ionc 
annuale dei reddili, ncl eui inodulo I'Arcidioeesi e indicala con la denominazione: 'Sacra Areidiocesi 
orlodossa d'lialia cd Ksarealo per l’Kuropa Merirlionale’. 3. I’er i|uanlo riguarda le quole relative alle 
scellc non espresse dai conlrihuenli. l’Areidioeesi diehiara di parteeipare alla loro riparti/ione in 
propor/.ione alle seelle espresse. deslinando le relative sonime csclusivaincnlc |X‘r ini/.ialive di eui al 
eoinma IIn maleria ef. H. VITALI. Nole in lenia di applieazione ilell’ollo per mille. in: Sludi in 
onore ili Giovanni llarberini. Torino 2009.470 471.
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bizantina di cui massimamcnle Venezia, con mcrili c demcrili, e stala la icslimonc 
per sccoli. La Cliicsa di S. Giorgio, a Venezia, con gli cdifici adiacenli, 
(crrilorialmcnlc delimiuui, duranie il periodo dcl dominio turco nei lerrilori 
bi/aniini. divenne per i greci della diaspora una scconda palria. salvaguardando 
cosi la culiura c l’unilä di un popolo.

Si puö dire che Venezia, insieme al Palriarcalo Hcumcnico di Costanlinopoli 
e ai monasleri del Monte Athos. seppe preservare la Iradizione e la cultura 
bizantina e trasmelterla alla nascente na/.ione greca nel secolo XIX27,

H qucslo della ('liiesa grcco-ortodossa in llalia un palrimonio cullurale di 
valore inestimabile e non solo per la nazione grcca, ma costiluisce anche un dato 
slorieo impreseindibile per la conoscenza della politica attenta alle vicende e alle 
popolazioni del mediterraneo orientale elTettuata dagli Slati ilaliani pre-unitari e 
da altre cittä, comc Triestc, oggi parle dello .Stato ilaliano*.

b) Rilevanza dei matrimoni celebrati con rilo cristiano ortodosso

Ai sensi dell’arl. 9, I comma, si riconoscono el'fetti civili ai matrimoni 
celebrati davanti ai minislri di cullo dell'Arcidiocesi "in possesso della 
ciltadinanza italiana. a condizione che il relative allo sia trascritto nei registri dello 
stato civile, previe pubblicazioni nella casa comunalc”. Ai commi successivi si 
dänno ultcriori norme.

"2. Coloro che inlcndono celebrare il malrimonio sceondo quanlo previsto 
dal comma I devono comunicare talc inlenzione all'ulTiciale dello stato 
civile al quäle richiedono le pubblicazioni.
3. l.’ulTiciale dello stato civile. dopo avere proeeduto alle pubblicazioni e 
accerlato che nulla si opponc alla celebrazione del malrimonio secondo le 
vigenti norme di legge, ne da attestazione con un nulla osta che rilascia ai 
nuhendi in duplice originale.
4. II nulla osta, oltre a prccisarc che la celebrazione sarä svolta secondo il rito 
ortodosso e ad indicare il comune seelto dai nuhendi per la stessa 
celebrazione, deve, allrcsi, allestare ehe ad essi sono stati spiegati dal 
prcdcllo ufficiale dello stato civile i diritli c i doveri dei coniugi, attraverso la 
letlura dei relativi articoli del codice civile.
5. il ministro di cullo davanti al quäle ha luogo la celebrazione del 
malrimonio allcga il nulla osta, rilascialo dail'ufficiale dello stato civile. 
aM'allo di malrimonio che egli redige in duplice originale subito dopo la 
celebrazione. I coniugi possono rendere le dichiarazioni che la legge 
conscnlc che siano espresse nell’allo di malrimonio.

Sul tema rimando a R. IXANTIGA. La conumitä grcco-ortodossa di San Giorgio in Venezia, 
in: (i. OKI. t-'HRKO (ed.). Fresenzc cbraico-cristiane nette Venezie, Vicenza. 1993, 83s; M. I. 
MANUSSACAS, Intmduzionc slorica, in: Islinuo Ellenico di Siudi Itizanlini e Post-Uizantini di 
Venezia teil.), (iuida al museo di Iconc c alla cliicsa di San Giorgio dei Greci. Venezia 1992.

M In quella cittä. esistc una coiminitä grcco-ortodossa. con chicsa, giä riconosciuta Int dal 1752.
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6. Knlro einquc giorni dalla celehra/.ione il minislro di cullo di cui al comma 
5 dcvc irasmetlerc per la trascri/.ione un originale dell’atto di malrinionio 
airufllciale dello stalo civile del comunc del luogo in cui c avvenula la 
celehra/.ione.

1-1
8. II malrinionio ha effelli civili dal momcnlo della cclcbra/ione, anchc nel 
caso in cui Pufficiale dello sialo civile, che ha ricevulo l'ailo, non abhia 
eseguilo la irascri/ione enlro il prescrillo lermine".

Credo che il principio secondo cui il minislro di cullo possa celebrare il 
malrinionio di lulli quanli lianno avulo Pallestazione ehe nulla si oppone ulla 
celehra/.ione del malrinionio secondo le vigenli norme di legge ilaliane, 
indipendenlemenle dalla fede professala dai nubenli, valga anchc per la 
celehra/.ione matrimoniale qui previsla, in assen/.a di qualsiasi san/ione legislaliva 
comminante la nullita in caso di inosservan/a della presunla limita/.ionc. In 
sostanza e Paulorilä, centrale o periferica, delPArcidioeesi che decide della 
capacilä matrimoniale dei nubenli in merilo al la l'ede professala e loro posi/ione 
ecclesiale.

Ricordo che, come nella chiesa romano-callolica, in quelle orlodossc si 
riconosce Pcsisien/.a di un malrinionio regolalo dal dirilto canonieo oriodosso che 
pud esislere sen/a alcuna rilevan/.a civile.

c) Ulleriori l'allispecie

Altre forme di collahora/ione sono quelle di cui all’art. 13, ai sensi del quäle, 
nel quadro della pianillcazione delle radiofrequen/.e, si deve lener conto dolle 
riehiesie preseniale dalle emillcnti geslile dagli enli facenli parle delPArcidioeesi. 
operanti in ambilo locale.

AlPari. 24 si prevede che per le Nonne di nlluazione di della legge le auloritä 
compelenii lengano conlo delle esigen/.e falle loro presenli dalPArcidiocesi e 
avviino, se riehiesie. opportune consulla/.ioni.

NelPart. 26, inline, si siabilisce che, al lermine del decimo anno dalla data di 
enlrata in vigore della legge, le parti sollopongono a nuovo csame il conlenulo 
della legge. Ma anchc prima di dello lermine. se una delle parti ravvisassc 
Popporlunilä di apportare modifiche al teslo, le parti dovranno procodere 
d'accordo. H ovvio che le malerie oggello di inlese trasformate in legge non 
pol ran no piil esserc regolalo unilaleralmenle dallo Sialo, senza un accordo 
bilaterale ai sensi dcll'arl. 8, III comma, della Coslilu/ione.

IJn’uliima clausola di salvaguardia per la condi/.ione giuridica 
delPArcidioeesi e data dalPuliimo comma del citalo arl. 26 clausola presenle 
anche nelle precedenli inlese dove si prescrivc che, in occasione della 
presenlazione di disegni di legge relaiivi a malerie che coinvolgano rapporti
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dcll’Arcidiocesi con Io Stalo. dovranno essere nromossc prcviamente le intese del
2«)caso .

6. I eonlrolli slalali

A lutcla dclla collcilivilä c dcllo Stalo siesso nclla legge si prescrivono forme 
di controllo in merilo alla eapaeitä giuridica e d'agire degli enti ecclesiasliei ed in 
speeie ai poleri dei loro rappresenlanti legali. atlraverso l'ohhligaloria iscrizione 
nel Kegislro delle persone giuridiehe’". per garanlire eosi la eerle/./.a dei rapporli 

giuridici si prevede altresi ehe:

“Ogni mulamenlo sostan/ialc nel fine, nella destina/ione del patrimonio e 
nel modo di esisten/a di un ente orlodosso dell’Arcidiocesi, civilmente 
rieonoseiulo, ucquista efficacia eivile mediante riconoscimcnlo con decreto 
del Ministro dell’interno’'31.

Anehe la permanenza o il venir mono di persone giuridiehe confcssionali 
ileve avvenire sotto la sorveglian/a dcllo Stato, speeie per la devolu/.ione dei loro 
patrimoni e reddili al momento della loro ccssa/.ione. Altra norma importante, 
come quelle precedenti rinvenihili nelle altre intese, e Pari. 20, V conuna, in for/.a 
del quäle:

“L’Areidiocesi trasmelte annualmenle, entro il mese di luglio dell’anno 
successivo a quello di eserci/io, al Ministern dcll’inlerno, un rendieonlo * *

" Art. 17: "I. <ili enli ecclesiasliei dell'Areidioeesi, civilmenle ricmiüsciuli, devono iscriversi nel 
rcgislro delle persone giuridiehe".

* "2. Nel regisiro delle |>ersoiic giuridiehe. olire alle indicazioni preseriile dalle norme vigemi in 
maleria. devono risullarc le norme di fun/.ionamenlo e i poleri degli organi di rapprescnianza dell'enle. 
3. I .'Areidioeesi e i suoi enli civilmenle rieonosciuli devono chicdcrc l'iscrizione nel regisiro delle 
persone giuridiehe cnlro due anni dalla dala di enlrala in vigore della legge di approvazione della 
prescnle iniesa. Deeorsi lali lermini gii enli inleressali possono eoneludere negozi giuridici solo previa 
iscrizione nel regisiro delle persone giuridiehe”.

' l’er C'ANONICO, Nuove leggi per veechie intese, n. 30 del 2012, non e chiaro se l'ohbligo di 
iscrizione liguardi anchc i nnovi enli; io eredo ehe trallasi di norma generale ehe assoggella tulli gli 
enli alla medesima disciplina. indipcndcntcmcme dall’cpoca del riconoscimcnlo, la sanzione e previsla 
dalla slessa norma sopra cilala: “gli enli inleressali possono eoneludere negozi giuridici solo previa 
iscrizione nel regisiro delle persone giuridiehe”. Per i nuovi enli si applichcranno le regole che giä sono 
miliz/ale per lulli gli allri ecclesiasliei, di nuova isliluzione. I .a norma lulela i soggelli aventi causa con 
quesli enli: va rilevalo ehe la mancala iscrizione ha, come conscgucnza, la non opponibililä ai lerzi che 
non ne fossero a eonoseenza delle limita/ioni dei poleri di rapprescnianza, cf. (i. CASUSCtil.l.l. 
Nozioni di dirillo eeelesiasiieo, Torino 2(KI9. 208s. Sugli Ultimi lemi Irallali rinvio a PARI.ATO. le 
intese con le eonl'essioni acattolichc, 140s. Arl. 18, commi II. III. ”2. In caso di mulamenlo che Caccia 
perdere all'enle dell'Areidioeesi uno dei requisili prcscrilli per il suo riconoscimenlo, il riconoscimcnlo 
siesso e rcvocaio con decrelo del .Vlinislro deH inlcrno, senlila I’Areidioeesi. 3. lai nolifiea 
dcH'avvcmna revoea delPerczionc di un eme da pane dell'Arcidiocesi delermina la cessazionc. con 
provvedimenlo slalale. dclla personalilä giuridica dell'enle siesso”.



relalivo all’ulilizza/.ione tlcllc sommc di cui al comma I c ne dil'londe
adcguala inforniazione"' .

Quesla prescrizione va visla comc eonirollo su fondi quali il getlito IRPKI-, 
ehe non diviene di proprietä ecclcsiaslica, ma e dato all» Stalo o a singole chiese e 
eonl'essioni religiöse per scopi prefissati dalla normaliva generale e della legge di 
approva/ione di ciascuna intesa.

Riferile alla tulela degli inleressi statali, eoine dei privati, e alla eerle/./a dei 
rapporti giuridiei possono essere visle quelle norme ehe prevedono la eittadinan/.a 
italiana o di un paese dell'Unione europea avente domieilio in ltalia per i 
rappresenlanli degli enti e la eittadinan/.a italiana per i ministri di eulto abililali a 
eelebrare malrimoni religiosi trascrivibili nei registri dello stato eivile.
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1 Tale roiulieonlo devc cuinunquc prcei.sare: “al il numero dei ministri di cullo cui c Mala 
assicurala l'intcra remunerazione e di quelli ai quali c Statu assicurata un'intcgra/.ionc; h) rainmonlarc 
complessivo ddle sommc di cui al comma I destinate al sostcniamcnlo dei ministri di culto nonche 
l'ammontarc dcllc rilenute fiscali su tali sommc; c) gli imerventi opcrali per altrc linalilä prcviste 
dall arlicolo IV c dal comma I dcl presente arlicolo”. Sülle preccdcnti inlesc cf. PARLATO. I.e inlese 
con Ic conl'essioni acatloliche. 116s.



IL DIALOGOTRA LH CII1HSH H LH RHLIGION1 FHR LA COSTRUZIONH Dl
UNA SOCIHTÄ dhmocratica in albania

Gaelani) 1) a in m a c c o, Bari

318

/. Chit'xe e religioni nclVAlbania contemporanea. Necessitä ili alcunc precisazioni

II 17 giugno 2013 i Vescovi albancsi, in occasione dcllc elc/.ioni politichc 
ehe si sarebhero celebrate il successivo 23 giugno, hanno rivollo un appcllo al 
Paese, nel quäle hanno invilalo lulii i eilladini a ‘‘prendere parle alle elczioni come 
occasione di parlecipazione atliva alla vila pubblica del Paese”. L'appello (che ha 
anche altri precedenli con rifcriinenlo ad allri niomenli polilicamenle e 
socialmente piii drammatici per la vila del paese dopo la cadula del comunismo 
all'ini/io del 1992) e importante per una Serie di considera/.ioni: proviene da tulli i 
vescovi; e rivollo ai callolici c a lulii gli uomini di buona volonlä; riehiama 
l'alten/ione sulla necessilä di eserciiare i dirilli di volo; dcnuncia possibili crilicilä 
(come brogli, compravendila di voli. minacce, ricalli).

L'appello dei vescovi, sul quäle lorneremo piü in la, risponde al ruolo che la 
chiesa callolica ha volulo assumere di Ironie alle sfide posle dalPevolu/.ione dclla 
socielä civile. Inolire, esso manifesta la volonla di assumere un impegno a 
benelicio della socielä civile. ma soprattutto descrive le carallerisliche della 
missione della chiesa albanese, dei suoi vescovi e dei suoi sacerdoli che ha una 
peculiarilä nel forle legame con la sloria del popolo albanese. La religione e 
sempre stala consideraia in Albania un elemento indispensabile per dare senso c 
signilicalo alla vila del popolo, poiehe e sempre slala slrellamenle congiunia con 
relemenlo die da sempre distingue il DNA del popolo albanese, e cioe 
l'albanesilä. I.’espressione “Heja e shqiplarii eshlc shqiplaria” (‘‘La lode 
dell’albanese e l'albanesilä"), coniala nel XIX secolo da Hasltko Vasa 
(inlellelluale albanese e governalore oltomano del Libano), esprime il forle 
sentimento che unisce questo popolo liero. come lerreno di coltura di ogni 
espressione di vila. I .a religione in questo quadro culturale assume sloricamenie 
un differente e peculiare rilievo, essendo un elemento che si congiunge 
forlemente, non poiendosene fare a meno, all’albanesitä. Perlanto, se l'albanesilä 
unisce il popolo, la religione da senso e signilicalo alla vila dcllc persone.

Per comprcndere la missione della Chiesa albanese, dunque, occorre 
collocarla in queslo peculiare sislema cullurale. Ciö non significa che per 
l’albanese la religione e un quadro di indifferenza e che Pappartenenza a una 
religione e soslanzialmeiile indil'ferenle e fungibilc. Del reslo, e prova del 
contrario la prolungata persecuzione nei confronli delle rcligioni e dcllc chiese, e 
specialmenle nei confronli della chiesa callolica, che ha devastato il paese duranle 
l’esperienza connmisla (dal 1944 al 1990). Si e anche delto, con una ccrta 
approssimazione e per sottolineare il rapporlo di indifferenza con la religione, che 
nell'arco della loro sloria movimentata gli albanesi sono passali läcilmenle da una 
religione all’allra. diveniando cos) callolici, ortodossi o musulmani a seconda



lieg]i interessi del momcnio slorico. Ma. in reallä queslo giudi/.io confondc la 
neeessila storica, ehe ha eostrello a eomporlamenli l’orzati per la sopravvivenza. 
eon il senso di apparlenen/a, ehe esprimc una l'orlc radicaz.ione- Ad esempio. 
duranle la leroce dominazione ollomana nel sud »rlodosso del Paese menlre la 
parle femminile aveva eonservalo la fede ortodossa. la parle masehile, per 
neeessila csislenziale, era “divenlala” musulmana (in lal modo evilava. tra l’allro. 
la eoseri/ione obbligaloria e il pagamento delle lasse, onere mollo esoso ehe 
eomporlava come riseossione anehe una specie di ins in empöre speeie se il 
maleriale pagamcnlo era elTellualo da donne o ragazz.ini). Soprallullo. ogni analisi 
si deve colloeare aH'inlerno del valore e del significalo ehe assume per la eullura 
alhanese (e halcanica in generale) la Nazione, hasala su un'idea di prevalenza 
dell'elnia e di lulli gli elemenii di cui essa si eompone(lingua. religione. 
Iradizione, regele giuridiehe), nella prospeltiva di garanlire la permanen/a nel 
lempo della “ideniilä”, eine della vila delle persone e dei gruppi. Cid non diminui 
il senso di apparlenenza religiosa ne il valore della dislinzione (ira eatloliei, 
orlodossi, musulmani, heklashi), ma favori il eonsolidarsi di una eullura della 
toilcranza e della eoahiiazione inlerreligiosa insieme eon la earallerizzazione 
soeiale e pubbliea delle religioni.

In queslo quadro, la missionc della ehiesa ealloliea (ma lalle le debile 
dilTerenze egualmcnle si deve dire anehe per le alire religioni, e speeie per quelle 
slorieamenle insediale nel Paese) non e limilala solo alla sua dimensione eulluale, 
ma si estende ai problemi esislenziali nel eonereto delle relazioni eomunilarie e 
elaniehe, nell'inlenlo di dare risposle idonee ai problemi di vila. ln queslo senso, 
la missione spirituale, ehe c missionc prineipale. e slrellamenle eongiunia eon la 
missionc comunilaria e, in queslo senso. si e albanese-eatiolieo o albanese- 
oriodosso o albanese-musulmano o albanese-beklashi; e non si pud non esisiere se 
non come albanese-callolieo o albanese-oiiodosso o albanese-musulmano. o 
albanese-beklashi. eee. Queslo earallere identiiario e slalo mollo bene evidenzialo 
duranle il Simposio internazionale del IW), svollosi a Tirana sul lema "II 
Crislianesimo nei secoli". e in speeie nella rela/ione di mons. Zcl'SImoni relaliva 
al lema "I fedeli eatloliei sono un elemenio della nazione, rieeo di valore e di 
sioria".

Un seeondo punto ehe si deve sottolineare riguarda il “cambiamenlo", ehe ha 
inleressalo in diversi modi anehe la Chiesa all indomani della cadula del regime 
eomunisla. La presenza e l'iniensa ailivila della Chiesa Calloliea dalla cadula del 
comunismo (avvenula definilivamenle nel 1990) Uno ad oggi irae ispira/.ione da 
numerosi elemenii, che oggi ne lanno una ehiesa marlire (eoslruiia eon il sangue 
dei marliri di ollre cinquania anni di inaudile persecuzioni e violenze), una ehiesa 
di popolo (essa eonserva Iradizione e albancsitä inlegrandosi pienamenie eon il 
popolo). una ehiesa eonciliare (al Concilio Valieano II la ehiesa alhanese si e 
avvieinata eon un sallo slorico irentennale a causa della eondizione del Paese, ma 
ha subito inizialo eon umilla un suo cammino di revisione). una ehiesa missionaria 
(poiehe si irova in un lerrilorio di confine. in un eonleslo plurale, in una soeielä 
spinla verso la modernita, eon scarsilä di mezzi e di persone).
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IJn ter/o punto riguarüa Ic Icggi di rifcrimcnlo. II riferimento c a una 
legislazione statale di disciplina dclla libcrlä rcligiosa assoluiamcnlc nuova c 
disconlinua rispeUo al recenle passalo dcl Paesc. I,’Albania e passata quasi 
istanlancamenle a una disciplina di lulcla dclla libcrlä di religione, provencndo da 
una Icgislazionc di dura persccuzionc cd cmarginazionc, prodolla da uno Sialo ehe 
ha dichiaralo la propria slrultura atca, sia nei l’atli poiehe ha dato vita a polilichc 
pcrsccutorie c distruttive, sia ncl dirilto, perche ha istituito con la costiluzionc dcl 
1967 Paleismo di stalo. caso unico al mondo.

Inline, non si deve sollovalutare il fall« che il diffuso processo di 
globali/./.a/.ione, che ha inlcrcssalo in modo pieno e dirello PAlbania, ha favorilo 
Paccenlua/ionc dei quei l'enomeni di naz.ionalizzaz.ionc c localizzazionc, sia nclla 
sua dimensione posiliva. comc nccessario rccupcro dell’individualilä c 
dcll’idcnlilä, sia nclla sua dimensione negaliva comc acccntuazionc di 
manilcstazioni autoccrtilicaiivc dei conflitli, specialmcnic quclli inlcrni. Non v’c 
dubbio ehe il processo di globalizzazione inliuisca sulla produzione giuridica di 
Icggi e di precedenti giurispruden/iali che hanno dovulo combinare, non sempre 
con suceesso, iradizione e innovazione.

II. Le inci’rti'zze della politica e il ruolo delle chiesc

II 20 febhraio dei 1991 ulTicialmcntc cade il regimc comunista albanese, che 
aveva imperversato per deeenni, dopo che per ollrc un anno numerosc 
manileslazioni sponlanee di proiesla (scioperi dclla fame, inconlri segreli, 
agilazioni studenlesche, demolizione delle statue dcl regime, eccclcra) in lutlo il 
paese avevano messo in ginocchio il potere. Per lutti gli atli di proiesla, vale il 
rieordo di una delle primc manileslazioni, cioe quella di Sculari, dove un preie, 
Don Simon Jubani, il 4 novembre dei 1990 ebbe il coraggio di cclebrare 
l'Hucareslia nel cimilero dclla cillä. AI la messa parlecipb una grande Pol la (circa 
50mila seularini, conlro cinquemila poliziolli), composla da cailolici e musulmani, 
che Paulorilä di polizia non ebbe il coraggio di alTronlarc. Un allo religiös« 
assoluiamcnlc rivoluzionario, anche perche proibil«, che riuni in nomc di Dio 
persone di l’ede diversa e anche persone senza l'ede.

Tutlavia, Pimmagine piü cmblemalica dclla acquisila libcrlä resla Papprodo 
dclla molonave Vlora nel porlo di Bari nel mese di agoslo dcl 1991. Nel comune 
senlire, la cadula di uno dei regimi piu crudeli e piii oppressivi e rappresenlala con 
un evenlo espressione di libcrlä. La fuga dclla molonave da Durazzo a Bari e il 
prirno caso di evasione di massa alla ricerca dclla libcrlä. Infatti, la ricerca e il 
desiderio dclla libcrlä hanno guidalo quesla reazione colletliva ai cinquanla anni di 
dillalura, ehe ha avulo il merilo di porlare alPesicrno, verso l'Huropa. 
Pinsopprimibile bisogno di libcrlä e democrazia. Infatti, anche il bisogno di 
democrazia si e manifestalo come la conquisla di uno Status e di una dignilä, 
sebbene anche a causa dclla mancanza di esperienza slorica la ricerca di una 
esperienza democralica e slala inizialmcnte nominale e orienlala dagli anlichi 
valori conienuli nclla iradizione albanese, a cominciare dal "Canun". Vale la pena



di ricordare che la prima grande manifcsla/ione siudeniesca del dicembre dcl 1990 
avvenula ncl campus univcrsitario (semhra ehe i parlecipanli non solo sludenii 
fassen» piü di lOOmila). sebbenc eausala dallu conlinuc interruzioni di correnlc 
clcllrica che non consenliva agli sludenii l'uso delle slufctle elellriehe per 
scaldarsi dal gelo di un inverno molto freddo, l u soslenula dal la parola 
“democra/ia”: piü clellrieilä e piü democra/ia.

Non si pud. lullavia. negare che la soeietä uscila daH'csperien/a coniunisia, 
di cui si avveriivano ancora le profonde ferile, in qucsla fase ini/ialc ccrcava di 
imilarc i modelli lormali di democra/ia occidcnlale per convenicnza, avendo 
assolulo hisogno degli aiuli eeonomiei occidcnlali. H’AIbania, infalli. comincia ad 
aderire ai vari consessi e accordi inlemazionali. pur non avendo Io spessore e i 
conienuli di una democra/ia. Ad esempio nel novembre dcl 1992 soUoscrive un 
Aceordo con la Comunitä economica europea circa gli scambi e la coopcrazionc 
commerciale cd economica; nel giugno del 1991 aderisce alla ('SCH (divenlata nel 
dicembre 1994 OSCH); nel febbraio del 1992 ralillca la (’onvenzione 
Inierna/ionale Sui Diritti Dcirinlänzia: nell'ollobre del 1991 aderisce al Patto 
Inierna/ionale relativo ai dirilti eivili e poliliei del 1966. H'adesione alla CSCH c 
slata una circosianza molio imporlanie, poiche l’Albania ha dovulo soddislare 
quallro condizioni di aeccsso (esse sono: libere elezioni. convcrlihililä della 
monela. libero mercalo e liberlä religiosa9 e meliere mano a una serie di atli 
legislalivi di rollura con il passato e di passaggio verso un sislema democralico. In 
quesla prospelliva e con riferimenio al tema specilico della liberlä religiosa. 
I-Albania ha dovulo predisporre nel 1991 una legge cosliluzionale (la nr. 7491. 
composta di 42 articoli) con cui ha garaniilo ai cilladini l'esercizio dei dirilti 
umani (ondamenlali (il dirilti di liberlä. di espressione del pensiero, di appello. di 
eletloralo, di organi/za/.ione, eceetcra), riconoscendone il valore inirinseco. e nel 
lärqueslo ha annullato lulle le norme precedenii.

Ha iransizionc post-comunisia e le novilä legislative imposte dal nuovo 
sccnario inierna/ionale ol'ferlo al Paese consenlirono la ricomparsa in regime di 
liberlä delle religioni. che ripresero a ricoslruire la propria organi/za/.ione e la 
propria presen/a sociale, e delle pralichc religiöse, che seppur in forma 
clandeslina e molto naseosta nonosiantc i rischi erano sopravvissute duranle il 
comunismo. Ma v'e di piü: con riferimenio alla religione callolica. si proccdeile 
alla formali/zazione dei rapporii con la Sanla Sede e il 7 sctlcmbrc 1991 si assislc 
alla ripresa dei rapporii diplomalici con l'aperlura della Nunzialura Aposlolica in 
Albania e dcll'Amhasciala albanesc presso il Valicano.

Se da un lalo il Paese ccrcava una slrada in uno sccnario del lullo nuovo, 
Tullavia. non si pud non rimarearc il lälto ehe qucslo sforzo lü accompagnalo da 
nolevoli dilTicoltä in una prolungata siluazione di caos c di incerlez/a. 
Manifcsla/ioni di pia/./a. violenze accompagnarono il diflicile cammino dcl Paese 
ehe alTronlü due lomale elellorali ncl 1992 e ncl 1996. problemaliche anchc a 
causa dei brogli denunciali. dei disordini sociali e dei ripcluti collassi eeonomiei. 
Quelle ele/ioni videro l’afferma/ione dcl primo parlilo democralico fondalo 
all'indomani della cadula dcl comunismo, Ma sopratlulto. nel 1996 il Paese l'u
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devastalo dal collasso delle piramidi finanz.iarie1, ehe generö grandi e ineontrollate 

Proteste popolari, le quali leccro preeipiiare il paese neH'anarehia fino a metä del 
1997, eausando eirea 2.000 morii. Bande armalc si inipossessarono del Paese, ehe 
era spaceato e fuori eonlrollo. Una forte ondala cmigraloria si riversö sull’Ilalia. 
L’ONU intervenne eon l’Operazione Alba. 11 24 luglio 1997 Berisha diede le 
dimissioni dal suo seeondo mandalo e fu proelamato Io statu d’cmergenza. In tutto 
questo eamhiamento lurbolento, obre alla poliliea eambiarono anehe alcuni tratti 
identil'iealivi del Paese: il processo di urbanizzazione (in poehi anni Tirana passa 
da 250 inila abitanti a oltre I milione), una eonsistente migrazione interna spinsero 
il Paese verso la modernitä e riehiesero un notevole eamhiamento di mentalitä 
tanlo repentino quanlo prohlemalieo.

II riehiamo, seppur veloee ai canibiamcnti violenti e strutturali imposti al 
Paese si e reso neeessario per eomprendere meglio il ruolo ehe ebbero a svolgcre 
nella situazione emergenziale della ehiesa cattoliea e anehe delle altre confessioni 
religiöse, ehe riseoprono la voeazione populäre e l’impegno a paeifieare il Paese. 
Per televisione, atlravcrso la radio e la earta stampala la C’hiesa albanese (per essa 
l'Areiveseovo Rroe Mirdita) e altri eapi religiosi musulmani, ortodossi e bectashi 
rivolgono un appello al Paese, invitando tulti a eomportamenti di paee e non di 
distruzione, di armonia. riconeiliazione, tolleranza, dialogo. Qualehe niese piü 
tardi nel giugno del 1997, in oeeasione delle nuove elezioni seguite all’ennesima 
erisi di governo, aneora un Ibrte appello dei veseovi albanesi, i quali riprendendo i 
numerosi appelli falli durante le i'asi piü eriliehe invitarono alla partecipazione 
poliliea, dovere e onore allo stesso lempo per eonlribuire "alla realizzazione di un 
proeesso elettorale libero, eorrello ed onesto". II doeuinento della Conferenza 
episeopale albanese riehiamava l’insegnamenlo della “Gaudium et Spes", “ehe 
spiega molto bene l'impegno e il ruolo della Chiesa nei proeessi politiei di paesi e 
di soeietä in cui si trova" (doeumento), indieando la via delPautononiia e 
dell’iiidipendenza tra ehiesa e statu, speeilieando in eosa eonsiste la missione della 
ehiesa tra la gente, esprimendo

“un giudizio morale, anehe sulla situazione poliliea, quando Io riehiede il
diritto londamentale dell’uomo. oppure la salvezza delle anime, ulilizzando

1 Nel gennaio del 1997 la rnaggior parle delle imprese finanziaric fallirono. Un lerzo delle 
lamiglic albanesi perseid i loro risparnii. Questa lu la causa di mollc prolcsie popolari a Tirana c in 
lulle le eiilii ineridionali del paese. Mollc persone indirizzarono le loro richiesle al governo, ehe, 
nonoslanle prima del crollo avesse assieuralo la legillimilä delle opera/.ioni (manziarie, non assunse 
nessuna responsabililä, giiislifieandoxi eon il tatlo ehe si irallala di inveslilori privali. I .a drammalicilä 
della siuia/ione lu aeeresciuta quando inolii eivili, speeie ncll'Albania meridionale, aprirono i deposili 
militari di arnii inipadroneiidosene. l u proelamalolo slalo di eniergenza. nia eiö non servi a evitare il 
elinia da guerra eivile eon assalli a edil'iei pubblici, slazioni di polizia. ediliei governativi. II 4 di inarzo 
quatlro cilta del sud crano nelle inani dei ribelli e di bände armalc, ehe giunsero inline alla eapitale, 
inemre nel nord imperava la piü assolula anarchia. I.a situazione divenne ancor piü complicata per 
l'intervento nella lolta di diversi gruppi di tralTicanti, ehe aniniarono sconlri armati ehe finivano eon 
deeine di vittimc, ribelli e eivili. In questa contingcnza riprese l'emigrazionc verso l'Italia. eontraslala 
dalla Marina Mililare llaliana eon azioni che portarono al tragico naufragio della “Kater I rades“ nello 
strelto di Olranto. Nel niese d‘Aprile l'ONU, su riehiesia dei |x>litici albanesi, mandö in Albania 7.000 
soldati ilaliani faeenli parle dell'Operazionc “Sunrise". per rislabilire l'ordine nel paese.



lulli i me/zi ehe sono in armonia con il Vangelo c eun il bene ili Uitli. 
sccondo il momenlo e la siluazione” (GS 76)".

I.a ehiesa albanese. quindi. sembra averc piena consapevolez/.a non solo 
della delieatezza della siluazione, ma anche del eompilo ehe e ehiamala a svolgere 
e della sua missione all'inlerno del Paese insieme eon le allre religioni per il bene­
dei eitiadini. In ciö, sebbene non manehino errori. diinosira quella malurilä ehe 
deriva dalla solidiiä della sua iradizione e, soprattullo, dal martirio sperimcnlalo. 
Kssa diinosira anche di aver iralto buoni l'rulti dalla sloriea visita di Giovanni 
Paolo II nel niese di aprile del 1993, vissula come un momenlo di ineonlro eon il 
eapo della (’hicsa universale, di ineonlro eon la gerne, di eonfronlo eon le aulorilä 
e i poteri. di ineonlro eon le allre religioni. I.a visila f'u. in reallä. un momenlo 
significalivo di reeupero di una idcnlitä. Tra l’allro, il Papa in quella sloriea visila 
nel eonlermare la fede di una ehiesa marlire e soflerenle, eonsegnö un messaggio 
ehe allo slesso lempo era una via da seguire: lulelare la liberiä religiosa, come 
foule di ogni liberla, e la feile, poiche

“da lale libertä. quando essa e eorrellamenlc usala. non v'e da lemere aleun 
disordine sociale. La fede sineera, inlatli. non divide gli uomini. ma li unisee, 
pur nelle loro dilTerenziazioni. Nienle come la feile ei ricorda ehe. sc 
abhiamo un unieo Crealorc, siamo anche lulli IValelli! La liberla religiosa c 
eosi un haluardo eonlro i lolalilarismi e un eonlribulo deeisivo all'umana * 2 * 4

323

Vale la pena ili riprodurrc le pani piü eonsisienli ili quesio inlercssanle messaggi; "Kileniaino 
che esislami alcune cose ehe ilevono essere chiare per ogni elellorc, e ehe. iramile il suo vom. ileve 
ecrcarc ili rcali/zarc:

I l.'imila ilell'Alhania nel plurali.sino. l.'tmiia si rcalizza allraverso il progresso ilel pluralisino 
in umi gli aspelli. ehe ha come seopo la pronio/ione del heue eonnme. Con il risveglio ilellc eoseienze. 
I'climina/ione ilei prcgiuili/i eil il raffor/amento del senlinienlo dcll'unilä. possianio eomballcrc le 
divisioni. le separa/.ioni. le vcndelle e le disiru/ioni. ehe non portano nienl'allro ehe l'autoslerminio ili 
un popolo. Delio piü ehiarainenle. siamo per tin’Alhania unila, ehe um i ilevono cosiruire e goilere. eon 
uno sforzo eonlinuo per il suo progresso.

2. I moili per realizzarc il pluralisino sono Mali definili ehiarainenle nclla Diehiara/ione ili 
Helsinki (Allo finale della Confcrcnza per la Sieure/za e la (’ollaborazinnc in Kuropa. 1975). nel 
Documcillo di Vienna (19X6). nella Carla di I’arigi (21 novemhre 199(1): doeumemi onnai eonoseinli e 
aceeltali quasi da lulli.

Come Cliiesa, siamo per una eampagna clellorale sen/a oilio e divisioni. sen/a inganrii e 
disprezzi. ma nella tolleran/.a e nell’nrmonia. ehe ha come seopo la presenla/ionc eliiara del 
programma, Su questo punlo i muss media ilevono svolgere un ruolo imponanie.

4. Per quunlo riguarda le ele/.ioni, noi vogliamo ehe esse siano lihere e coscienli.
Quindi. la nostra posi/ione come Chiesa non e legaia a panili. l-.ssa non si sehiera da parle di 

aleun partilo. ineoraggiando. allo slesso lempo. lulli i fedeli ealloliei a parlccipare allivameille alle 
vota/.ioni. votando sccondo eoseien/a per le persone ehe. sccondo la loro eonvin/ione. siano adallc e 
eapaei di poriare il Paese fuori dcU'aliiialc siluazione di grave crisi.

In conelusione. vogliamo l'ar eonoseere ehe qucsia e la posi/ione ulfieiale della Coideren/a 
lipiseopale. in quanto organo superiore della Cliiesa Caltoliea in Alhania. Qualsiasi alira diehiara/ione 
giä lalla o ehe si larä non in eonl'ormil.i eon quesla e sollanlo un'opinione personale".
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fralcmilä. La vcra liherlä religiös» rifugge dalle lenlazioni dell'intollcranza e 
del scllarismo, e promuove aileggiamenli di rispctloso e coslrultivo 
dialogo"'.

Si puö ihre che l'impegno della chiesa albane.se nclla ricorrentc eaoliea 
siiua/ione sociale e polilica e sempre siaia ispirata alla lolleranza, alla conviven/.a 
fraterna, al dialogo, alla leslimonianza di vila. Le religioni costiluiscono i soggetli 
di garanzia del processo di asseslamenio che, dopo il caos dei primi tenipi dopo la 
cadula del comunismo, prende forma sia dal punlo di visla islituzionale sia con 
riferimenlo alle garanzie di liherlä delle persone. Allo siesso lempo le religioni, e 
in parlicolare la Chiesa eallolica d’Albania, ricostruiscono la loro presenza, gli 
slaluli, la vila inlerna, l’organizzazione strullurale, alluando un vero e proprio 
processo di rilbndazionc, reso necessario dal la soppressionc di ogni loro vesle 
giuridica duranle il precedenle regime1. In questo quadro di liherlä, enlrano nel 

paese “nuove religioni”, quelle protestanii. anche sulla scorta dell’espcrienza 
malurala a cavallo ira gli anni venii e trenla, quando si realizzo un leniativo di 
penelrazione'. * 4

' Allri brani dei discorsi del l’apa sollolineano il valorc della leslimonianza, della rinaseila. della 
liherlä religiosa eome bene eondiviso e di progresso uniano: “Quella del voslro popolo c .siaia una vera 
sconvolgenle Iragedia sollo i rigori dell'oppressione coimmisla. Terribile era, in erfelli, l'immagine 
della vila umana nei reginii lolalilari eome quello ehe voi avele eonoseiulo, nel quäle si privava l'uonio 
di uno dei suoi dirilti piii fomlamenlali: la liherlä del proprio giudizio e della propria azionc; la liherlä 
di eoseien/a. I’rivazione, quesla. ehe non di rado ha assunlo carallere di indicibilc hrulalilä" (n. 2). 
"Voi avele riacquislalo la liherlä in maniera pralicamenle incruenla. Siele risalili quasi 
niiracolosamenie da un baratro di tirannia e di morle. Quando pareva orinai spegnersi ogni ragionevole 
molivo di liducia, e spumala l’alba della liberazione. k rinala la vila. \i riemerso il coraggio di esislere, 

si e acccsa nuovamenle la luce della speranza" (n. 3). "I a liherlä religiosa |...| non e solo un pre/.ioso 
dono del Signore per quanli hanno la gra/ia della feile: e un dono per lulli, perche e garanzia basilare 
d'ogni allra espressionc di liherlä. Kssa loeca l'uonio ncirinlinio, in quel saerario inviolabile ehe ü la 
eoseien/a. dove l'essere uniano si ineonlra col Crcalore ed aequisla piena eonsapcvolczza della propria 
dignilä. Da lale libeilä. quando essa e eorreuainenie usata. non v'e da leinere aleun disordine sociale, 
la fede sinecra, infaui, non divide gli uomini, ma li unisee. pur nclle loro differenziazioni. Nienle 
eome la feile ei ricorda ehe. sc ahhianio un unico Creatore, siamo anche tutli fralelli! la liherlä 
religiosa e eosi un baluardo contro i lolalilarisnii e un coniribulo deeisivo all'uinana fralernilä. la vera 
liherlä religiosa rifugge ilalle lenla/.ioni ilcH'inlollcranza e del sellarismo. e promuove aileggiamenli di 
rispelloso e coslrultivo dialogo".

4 II ruolo delle religioni tradizionali mussulmani Sunnili e llcklashi, ortoilossi e catloliei - i 
centrale nello sviluppo del Paese e nclla crea/ione discreta di una nuova dirigen/a indipendentisla, 
lantoche i loro leader vengono indieati eoinegaranti del processo eosiilucme.

' li il caso della Chiesa evangeliea. che nel 1922 apre a Korqa una missione evangelica, dirella 
da missionari americani, e nel 1923 lenla di beneficiare picnainenle del decrelo per l'acquislo della 
personalilä giuridica civile da parle delle confessioni religiöse. Tullavia, nel 193.3. dopo dieci anni di 
presenza. a causa della polilica zoghisla di raffor/amento aulorilario dello slalo c di occupazionc ili 
lulli gli amhili eivili, di eui il ralTorzamenlo della scuola puhblica in danno delle privale e un esempio. 
la giovane scuola di Koi\-a viene chiusa,



///. II rapporlo eon Io sloio

Dialoge) c lolleranza cosiiluiscono un inelodo di coabila/ionc delle rcligioni 
in Albania cumc risposla ai bisogni di un Paesc ehe vivo in una contli/ionc di 
duralura precarielä, ma nclla costanie ricerca dell'alTerma/ione della propria 
identilä. II dialogo. che nasce anehe dalla (olleran/a, carallerizza anehe la (’hiesa 
caltolica albanese e si sviluppa in piu direzioni. Ksso e pralicalo eon Io Slalo, eon 
la sncielä civile, con le alire rcligioni, aH'inlerno slesso della C'hiesa e risponde a 
diflerenti obietlivi. pur sempre a lutela della dignilä della persona umana. II 
dialogo con Io Slalo non e slalo (e non e) facilc, sebbene si sia sempre mosso su 
una base di rcciproca disponibilitä, diversamenle molivala. I.'obicllivo dcl dialogo 
con Io Slalo risponde sia a un'esigenza di garanzia della C’hiesa e dei suoi dirilli 
sia a un’esigenza di lärsi medialore delle islanze dei cilladini a »lilesa dei dirilli 
Ibndameniali della persona umana. Inoltre. esisie anehe un ulieriore inleresse al 
dialogo della C'hiesa callolica con Io Slalo e la socielä civile finali/zalo alla 
collaborazione per il consolidamenio dei proccsso »lemocralico e |icr una polilica 
di pacillcazione e di lulela dei dirilli. I.a siluazione isiiluzionalc dopo la cadula dcl 
comunismo, nonoslanle la delicalezza che derivava dalla ricerca dcl recupero di 
una propria identilä na/.ionale e le immaginabili dilTicolla legale anehe alla 
arreiratezza accunndaia. disegnava un quadro isiiluzionalc che a laliea cercava di 
siabilizzarsi. Anehe le conlessioni religiöse Iradi/.ionali erano soggelli sociali 
impegnali nclla ricoslruzione di una presenza organizzaia nel paesc. Si 
aliäcciarono anehe rcligioni “nuove” in quanlo non apparlenenli a quelle 
conlessioni religiöse ehe sloricamcnle risullatio prcsenli nel Paesc, che iniziarono 
un'inlensa opera di penelrazionc e di proselilismo utilizzando la media/ione degli 
aiuli economiei e sociali e delPimpegno rcligioso.

Un prim») spinoso problema riguarda la ricoslruzione delle proprielä c la 
disciplina dei beni. Si Iralla, evidenlemenle. di problemi crcali »lalle poliliehe 
repressive e distrultive dei regime comunisia e dillaloriale. che aveva procedulo 
alla requisizione »li luili i beni mohili, immobili. maleriaii e immaleriali di 
proprielä delle rcligioni, e quinili anehe della chiesa callolica. I.’avvenlo della 
democraz.ia, dei reslo. ha anehe Io scopo di ridisegnare un sisiema di dirilli e 
doveri anehe soll») forma di restiluzionc di ei»') che l'u violenlemenlc lollo. La 
rcslituzione dei beni ecclesiaslici (sia degli immobili sia dei suoli). conliscaii a 
cominciare dal l‘X>7 duranle il precedenle regime, e ancora oggi operazione non 
complciala e non läcile anehe a causa dei numerosi passaggi di cui quesli beni 
sono slali oggello e delle irasformazioni inlervenule col lempo. L’isliluzione 
MVAffenzia per Io restiiuzione e il risarcinieitio della proprielä. alla quäle vanno 
presenlale le richiesie relative alla restiluzionc dei beni conliscaii, munite della 
necessaria documenlazionc alleslanle l’antico posscsso dei bene, ha il merito di 
individuarc un procedimenlo che ha Pobiellivo di pervenire a una ehiare/za di 
siluazione. Si deve osservare. tullavia, che la procedura e la raccolia delle prove 
documeniali si presenla aslrallamenie come un'operazione non dilTicile, ma nclla 
pralica sovente e slalo dilTicile reperirc i documemi necessari per allesiare la 
proprielä cd era egualmenlc dilTicile oltenere la prova giudiziale per una serie »li
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niolivi (inespericnza c inadcgualezza dei giudici. Icgiltime aspellalive di coloro 
che abilavano gli immohili, ecc.). L'Agcn/.ia inizia la sua attivilä ncl 1991 c ha 
Icmpo per 1’esame dolle domande Uno alla fine del 2011 (seeondo quanto previslo 
dall'arl. 24 della Legge n. 9235 del 29.7.2004), ma esislono a tull’oggi ancora 
alcunc pendenze. Lo slato nel eorso degli anni dal 1991 al 2005 non sempre ha 
emanato provvedimenii speeifici riguardanli le proprietä delle eonfessioni 
religiöse, conie era accaduto nel 1967 quando il regime stabil! una specillca 
previsione per le proprietä delle religioni (Decreto Nr. 4263, del II.04.1967: 
Articolo 2: I beni immohili di comunild religiöse, fallti eccezione per gli edißci in 
cui si irovano, passano di proprietä dello Slato), ma ha provvedulo in via 
ordinaria emanando una Serie di leggi di caraltere generale, ehe iiguardavano 
indirellamenle la ehiesa cattolica e le allre eonfessioni religiöse, poiehe soggetti 
rientranli nella generale eategoria dei proprielari espropriati*’. In sostan/.a non vi e 

stata nessuna legge speeifiea di reslituzione alle eonfessioni religiöse delle 
proprietä e dei beni, pur essendo stati numerosi gli ineontri sia eon l’Agenzia per 
la reslituzione della proprietä sia eon l’Uffieio statale dei eulti.

Se, dunque, ratteggiamenlo del governo non ha inteso isolare la situazione 
peeuliare della Chiesa e delle eonfessioni religiöse, diversamente ha operalo la 
magislratura, quando e stata riehiesta di intervenire dalle singole eonfessioni 
religiöse. Cost, ad esempio, esistono aleune deeisioni dei giudiei sulla reslituzione 
dei beni alle eonfessioni religiöse, come quella della Corte eostituzionale 
d'Albania del 25 gennaio 2010.

Un problema a parle e eostituilo dalle reliquie e dai doeumenti storiei a suo 
tempo sequestrati e entrati a far parle del patrimonio artistieo e storieo della 
nazione. Tipico e il easo delle ieone, ehe costituiscono patrimonio eulturale della 
nazione seeondo la legge del 1994 (Beni eulturali mobili e immohili 1994; 
Ksclusione delle eonfessioni religiöse dalle imposte loeali sugli immohili e sui 
irasferimenli di proprietä 2002) anehe in eonsiderazione della peeuliarilä di una 
tradizione ieonografiea ehe. sulla seorta di numerosi pittori anonimi del see. XII e 
XIII. trova una sua strada nel see. XVI eon Onofri. Un notevole passo, di rilevanza 
giuridieae politiea, si eompie eon I' Aeeordo eeonomieo-fiseale fra la Santa Sede e 
la Repubbliea d’Albania, firmato nel dieembre del 2007 presso l’Uffieio del 
Ministro delle Finanze a Tirana, ehe si eolloca nell'ambito dell’Aeeordo generale 
del 2002 e stabilisce il quadro giuridieo del traltamcnto tributario delle istituzioni 
eeelesiastiehe, ehe sono rieonosciule come persone giuridiehe senza seopo di

" Tra i provvedimenii che si riferiscono indirellamenle alla Chiesa cattolica c alle altra 
eonfessioni e alTronlano in generale il problema delle proprietä: la disciplina dell'Agcnzia per la 
reslituzione e il risarcimenlo della proprietä desto coordinalo 2004), la I-egge per la proprietä della 
terra dei 1991, la I .egge per la prote/ionc della proprietä privata del 1991, la legge sul Passaggio senza 
indennizzo delle proprietä agricole ilel 1995, la Privatizzazione ill edillei statali del 1992, la legge sulla 
Reslituzione e compensazioni per beni cspropriali del 1993. I'änno eccezione rispetto alle altre 
provvidenze normative di carattcre generale, perchc contengono uno speeilico riferimento. spesso solo 
aslrallo, alle eonfessioni religiöse le Provvidenze per i liosehi di proprietä rcligiosa del 2005. la legge 
sulla Reslituzione alle eonfessioni religiöse delle proprietä agricole confiseale del 1995, la Reslituzione 
o l'indennizzo per la eonfisca delle proprietä agricole delle eonfessioni religiöse avvenute nel 1945, la 
Reslituzione beni cspropriali alle comunilä mussulmane del 2010.
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lucro. L'accorilo regola in parlicolare Io ‘stalus’ fiscale tlegli onli dclla Cliiesa 
cattolica in Albania, l'amministrazionc conlabile cli dettc sirullurc c il sislema 
conlributivo-previdenziale dcl personale religiös« e laico non albancse a loro 
servi/.io.

TuUavia, al di la delle singole e spccifichc questioni eeonomiche e 
finan/.iarie. il salto di qualitä nel rapporlo istituzionale c segnalo tlall’Accordo 
generale (Irmalo nel inar/.o del 2002 tra Santa Sede e Repubblica d" Albania "nel 
eomunc desiderio di ral'forzare e di pronwoverc, in spirito di amiei/.ia. le rela/ioni 
gia esislenti tra di esse, e eon l’intcnto di regolare, di comune aeeordo. Io Statut« 
giuridico dclla Cliiesa cattolica in Albania". L'Aeeordo eontiene anehe una 
previsione specifica relativa alle propriela scqueslrale in passalo alla Cliiesa e agli 
ordini religiosi, impegnando il governo albancse impegnato a ripristinare le 
propriela dclla Chiesa cattolica (Arlicolo 8). II valorc dclI'Accordo consistc non 
solo nel contenuto specific« delle malcrie tratlatc, ma anehe nella sua storica 
portala di caraltere generale tra Cliiesa e Stato albancse. Ksso, inollre. c una specic 
di sparliacquc insieme con la Coslitu/.ione dclla Repubblica d'Albania. ehe. 
decisamente avviata verso un’cspericnza democralica di rottura con la sua storia 
del secondo dopoguerra, consentc al l’aese di imboccarc decisamente la via dcl 
riconoscimento dclla libertä religiosa. Comc si legge nel Rapporlo snlla libertä 
religiosa in Albania dcl 2004 . "dopo dcccnni di devaslante e oppressivo ateismo 
comunista” anehe sc si registra “IVa gli slrascichi del regime uiarxista” il 
permanerc di “una diffusa secoiari/./.a/.ione'\ la libertä religiosa coslituiscc un dato 
acquisilo per il popolo albancse.

IV. Ixi peadiare strnttura ildla costituzione dcl 1998 e i diriuifondawcnlali dclla
persona umani

Ut Coslitu/.ione d’Albania. approvala nel 1008 e confcrnutta da referendum 
populäre, e stato l’atto finale di un pereorso molto travaglialo ini/.iato dopo la 
eadula del regime con la legge Costitu/.ionale numero 7401 del 1001, abrogaliva

' Nel Rapporto sulla libertä religiosa in Albania del 2004 si legge: "Dopo dccenni di devaslante 
e oppressivo ateismo comunista, con la nuova ('oslitu/ione la libertä religiosa e sosian/.inlmenic 
rispetlata dallc l'orze polilielie al potere anehe sc, Ira gli strasciehi del regime marxisla. permane una 
diffusa secolari/zazione. Dali recenti fornili dal Comitato stabile per i (’ulti contcggiano in 28 i gruppi 
niusulntani - alcuni dei quali stranieri altivi. ment re le associa/ioni cristiane anunonterehbero a 42. 
inclu.se alcune missioni di mormoni, alle quali e necessario aggiungere i lestitnoni di Cieova e gli adepli 
del eulto balta'i. I .e rela/ioni Ira le varic comunitä sonn huonc e nessurta denominazione religiosa gode 
di uno slaliito xpeciale. ma i tre grandi gruppi religiosi musulmano. cristiano-ortodosso e eatlolieo 
liatmo un riconoscimento di personalilä giuridica. Non csislc ohbligo di registruzionc per i gruppi 
religiosi, ma il Comitato mantiene un arehivio di quelli ehe si rivolgono allo Stato per ottenere ilegli 
aiuti. Non vi sono nolizie di dil'llcoltä per ottenere Io stalus di assoeiazione no-profit, menlre 
permangoiio gli obblighi l'tscali anehe per i gruppi religiosi. Nel l’aese sono atlive 14 seuole religiöse 
con circa 2.MIO studenti. menlre nelle seuole stalali non e previslo l'insegnamento religioso. I! aneora 
da completare la restituzione alle comunitä religiöse delle proprielä conliscatc nel 1967 dal regime 
comunista di linver Hoxha”. I dati suH'apparlenenza religiosa in Albania distrihuirehbero la religionc 
nel seguente modo: Religious Musulmani (compresi Beklashi) 48.8%. Cristiani torlodossi e callolici) 
45.4%. Agnostici 25.6%. Altri 0.2%.
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tlel sislema prcccdcnlc, coniinuato con legge sui Dirilti e Liberia dell’Uomo del 
1993. proseguilo con una prima proposla del 1994. Dopo sei anni di lensioni per le 
divergen/e e i eonllilli polilici ehe hanno atlraversalo il Paese (anehe aceompagnale 
da violente manifesta/.ioni) specie nel primo quinquennio degli anni novanla del 
sccolo scorso. il leslo definilivo, eomposto di 183 arlicoli, venne definilivamcnle 
approvalo nel niese di oltobre del 1998. L’assolula disconlinuitä con il regime 
dillaloriale e ravvisabile nel fondamenlo giuridico della costitu/.ione, ehe consisle 
nella seella di garanlire e tutelare i dirilti e le liberta l'ondamenlali della persona 
umana. I.'arl. 3 eonliene esplieilamenle una sorla di eleneo dei principi che sono 
"il fondamenlo del Io Stato”, ira i quali sono menzionali "la dignilä deH'uomo. i 
suoi dirilti e liberta, |...| il pluralismo, l’idcntilä e l'ereditä na/.ionale, la 
convivenza religiosa, nonche la comprensiono degli albanesi verso le minoranze”. 
H’ l'atlo obbligo allo Stato rispettare e tutelare questi principi. lnoltre, il successivo 
art. 9,1 saneisee la formale e solenne aecetta/.ione dei principi interna/ionali di 
lulcla della liberta di coscienza e di religione. eosi eomc sono stabiliti sia nella 
Dichiarazionc Universale dei dirilti deH'uomo del 1948 sia. sopratlullo, nella 
Convcn/ione Huropea dei Dirilti dell’Uomo. Conseguenlemente, la nuova Carta 
costitu/.ionalc rispondc anchc ai crileri llssati dal Consiglio d’Huropa per i Paesi 
ehe intendono lar parle di questo organismo. lnoltre, proprio per la sloria peculiare 
del popolo albancsc e del le sua “famiglie", allo stesso lenipo si eolloea in 
continuila eon la tradizione e le esperienze giuridichc, ehe hanno earatlerizzato la 
Nazione albancsc Iin dai suoi inizi medioevali.

Nella previsione cosliluzionale albancsc la lulcla della liberta religiosa, ehe 
eosliluisee un impegno di modernizzazione eulturale e giuridiea, si eongiunge 
slrettamente alla lutela della cultura della convivenza, non potendosi ignorare ehe 
la storia d’Albania e earatterizzata nei suoi lunghissimi seeoli da pluralismo 
religioso e convivenza paeifica. Pertanto, i principi giuridiei e la diseiplina 
cosliluzionale sono evidentemenle influenzale dalla sloria del Paese e dalla 
partieolare cultura della convivenza, ehe ha favorilo Io sviluppo dell'Albania nei 
seeoli. preeisando ehe la cultura della convivenza presenta allo stesso lempo 
luoghi e spazi propri e quasi esclusivi delle singole religioni, ma allo stesso tempo 
e stata eapaee di ereare proeessi di integrazione solo quando si e traltato di 
eonseguire obieltivi eomuni ritenuli superiori e quando si e traltato di difendere o 
affermare Palbanesita. Si puo dire ehe anehe il sislema delle relazioni delle 
religioni eon Io Stato da un lato si ispira a concclli moderni (quali laieilä, dialogo, 
valore della liberta. lulcla della liberta religiosa, lulcla dei dirilti l'ondamenlali 
della persona) dall’altro risente anehe di dinamiehe sloriehe lipiehe della sloria del 
Paese. Una prima signifiealiva innovazione inlrodolta dalla Carta cosliluzionale e 
eontenula nel preamholo, in eui emergono Ire punti, ehe possono essere 
considerali allo stesso lempo una linea programmaliea e la riseoperla dei valori 
tradizionali. II primo elemento consiste nel rieonoseimenlo del valore dello stato 
di diritto, ehe si dimensiona sulla tutela delle liberta l'ondamenlali della persona: 
infatli, i due principi sono strettamente congiunti nella formula del preambolo. II 
seeondo elemento, ehe eosliluisee una assoluta disconlinuitä eon il regime 
comunista degli anni di piombo, c dato dal richiamo alla l'ede in Dio e ai valori
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universali. Si tralta di due fonli (o Ibrse si tralla dclla slessa 1'ontc) vaioriali con 
carattere normativ« alle quali si orienta la vita dolle eomunitä albanesi. Esse, nella 
espressione di un pluralismo esislenziale, traggono dulla feile e dai valori, il sensu 
e il significato della Um» esisten/a. Inline, il ler/.o elemenlo e coslituilo 
tlairidentila e daU’unilä. valori strettamente congiunli. ehe individuano il DNA del 
popolo albanese. Del resto, anehe i vescovi Ininno spesso riehiamalo questi valori 
speeie nei monienti di maggior tensione. conie e aeeaduto nell'appello durante le 
varie compeli/.ioni eletlorali.

La Coslituzione disciplina il profilo della lulela della lihertä religiosa 
all'interne di un conteslo di pluralismo religiös«, ehe consente di dislinguore e 
separare dallo Stalo le eomunitä religiöse, alle quali rieonosce il dirillo di essere 
indipendenti e di ottonere la pcrsonalitä giuridiea. Formalmente in questo 
pluralismo e nella dislin/.ione di ruoli si puö cogliere Io spa/io per il dialogo e la 
coopera/iono verso obieltivi eomuni. Si tratta di una svolla di grande importan/a, 
ehe ha anehe un valore prograinmatieo, nella niisura in eui la preceltivitä diletla. 
Inlatti, non sempre neH'espcrienya quotidiana si trova pedissequa applica/.ione di 
questi principi, sia per la novitä di questa imposta/ione sia per le difficolta 
materiali, deltate anehe dalla politiea e dal perdurare di una conce/.ione 
gerarchico-autoritaria dello Stalo.

La Coslituzione contiene anehe l'affermazione del principi« di laicilä dello 
Stato, formula non nuova per l'Albania, che in qualehe modo era giä contenula 
nello Staluto del 1913. sehbene con contenuti non paragonabili all'atluale 
caralleriz.zaz.ione culturale e all'atluale dimensione del principi«. II principi« di 
separate/.za dei lini tra stalo e eomunitä religiöse, le quali sono anehe rieonoseiute 
conie ordinamenli giuridici originari. e di distinzionc dei soggelti agisee nel 
riconoscimento deH'importanza ehe le religioni hanno per il Paese, tanlo ehe 
nell’arl. 10.2 si “garanlisce la liberta della loro esposizione nella vita pubblica". 
I nult re. il principi« di laicht), cos! eome emerge dallarlicolo 10 della coslituzione, 
non consiste solo nella “nculralilä religiosa” dello Stalo. anehe nel sensu ehe non 
esiste una religione uffieiale. ehe possa condizionare la vita del paese ma anehe 
nel riconoscimento ehe proprio la “rcciproca indipendenza” consente a entrambi i 
soggelti di “concorrere” per “il bene di ognuno e di tutti” (punto 4). Si tratta. 
quindi, di una laicitä eooperaliva e concorrente, ehe ha eome punto di arrivo il 
bene della persona utnana. di ogni persona non solo dei cilladini albanesi. eome si 
comprende l'acilmenle dal disposlo dell’art. 16, circa il riconoscimento dei dirilti 
umani. eome bene di lulle le personc. Inline. Carl. 24, ehe disciplina la liberta di 
eoseienz.il e di religione. si inscrisce nella logiea della disciplina della 
Convenzionc liuropea e della Carta di Nizza del 2000 eil esalta. speeie nel punto 
3. la prcvalenza dei diritti personali anehe su quelli della eomunitä conlessionale. 
La partieolare previsione costituzionale consente di dire ehe. proprio in virtü del 
prineipio di laieilä. le eonfessioni religiöse rivestono un duplicc ruolo, poiehc da 
un lato sono rieonoseiute eome formazioni interne alla socictä albanese (art. 10.3). 
perl'etlamente integrale nella vita e nella storia del Paese (e per questo lütte le 
eomunitä religiöse sono eguali). da altro lato le eomunitä religiöse in quanto 
soggelti indipendenti hanno uno slatuto esterno all« stato. eome soggelti giuridici
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che si muovono in un sisiema giuridico internazionalc. II pieno rispetlo dclla 
liberla religiosa personale e sancita nella previsione deil'arl. 24. 3 (“Nessuno deve 
essere oslacolalo o eoslretlo a parlecipare alla vila di una coniunilä religiosa o alle 
sue praliche, eosi come a rentiere puhhliche le proprie convinzioni o la propria 
feile"), ehe lulela nel modo piii ampio possihile la persona umana in una duplice 
dire/ione: come principio “negaliva”, nel senso ehe la for/.a del prineipio non 
conseme di giustificare ostaeoli o eostrizioni alle seelle religiöse della persona 
umana. sia anche come prineipio “posilivo”, nel senso ehe la Cosliluzione pone 
l'ohbligo allo Slalo e a tulti i componenti della soeielä di garanlire il dirillo ad 
avere eonvinzioni personali e una propria libera lede.

Vale la pena di sollolineare ehe i prineipi costiluzionali, ai quali si e fallo 
eenno, si muovono nel soleo della iradizione cullurale albanese medioevale e 
moderna. poiche riconoscono l'esisien/a del pluralismo religiöse e del pluralismo 
dei culli in un territorio nel quäle la religione di maggioranza e l'lslam. Non si puö 
non rieonoseere ehe quesio dalo storieo-eulturale reeepiio dal punlo di vista 
giuridico in un allo solenne come la Carla costiluzionale eosliiuisee un elevato 
paramelro di civiltä. Cid, dal punlo di visla giuridico e sociale eonferisee 
all'ordinamenlo albanese una eapaeilä di aulostabiliz.zazione sociale, ehe, ira 
l'allro. ha evilato all'Albania la devaslazione di guerre elnico-religiose, non rare 
nella sloria dei Baleani.

I.a carallerizzazione pluralisla della eosliluzione albanese. ehe risponde 
anche a una eguale condizione verilieabile nelTesperienza, e anche alla base del 
Comitato Stabile per i culti, isiiiuilo nel 1999 sia per affronlare lulle le questioni 
aperte ira Stau» e Comunila religiöse sia. e in parlicolare, per realizzare le 
Irallalive per la slipula di accordi di eooperazione eon le confessioni religiöse, ai 
sensi deil'arl. 10 della Coslilu/.ionc.

Ira il 2002 e il 2006, non senz.a diffieollä e reeriminaz.ioni, si porlano a 
risoluzione aleune delle queslioni piii rilevanli del rapporlo ira Slalo e Chiesa 
C’alloliea. In qualche misura le Irallalive e le deeisioni eoneordale finiseono per 
rinviare alla legislazione ordinaria, ehe in qualche modo ne e inlluenzata, pur non 
essendo in linea generale la legge ordinaria speeifieamente rivolla alle comunila 
religiöse, eonservando un earallere generale e risolvendo easi eomuni aU inlerno 
dei quali si considerano anche le queslioni religiöse.

Una lappa importante sulla sirada del pluralismo rcligioso si realizza nel 
2009, quando Io Slalo slipula gli accordi ehe riguardano Sunnili, Bcklashi, 
Crisliano-orlodossi. Anehe in quesio easo agli accordi e alle Irallalive segue una 
legislazione ordinaria di supporlo deslinala sopraltullo alla risoluzione delle 
queslioni piii rilevanli, come quella delle proprielä dei beni, ereale dal la 
legislazione della dillalura eornunisla. Per lulle le conlessioni religiöse, eomunque, 
resla un punlo fermo circa le proeedurc per il rieonoseimenlo della personalilä 
giuridiea eivile, per la quäle e neeessario un provvedimento diehiaralivo, eosliluilo 
da un Deerelo del Tribunale di Tirana. I m logiea eoneordalaria, cioe ulilizzare Io 
strumenlo degli accordi per definire le queslioni generali eon le confessioni 
religiöse, si eslende anche alle eosiddelte “nuove" religioni, cioe diverse da quelle



siorichc, cuinc ad csempio la Chicsa cvangclica d'Albania (Velltizeria Unfjillore e 
Shqiperise, VUSU) con cui ini/.iano traitative dal 2005.
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V. Quäle democrazia? Quäle conlribulo della Cliiexa callolica?

I ,’cspcricn/a albanc.sc, conie dcl rcslo c|uclla dei Paesi balcanici. dimoslra la 
nccessilä di ripensare il conccllo di dcmocra/ia c i peculiari asselli (anchc 
costituziunali) allravcrso i quali cssa opera c si mosira. Sc si vuol comprcndcrc 
quäle ncsso lega Io sviluppo sociale. I'organizza/ione della socielä. le forme di 
parteeipazione e i principi solennizzali nella Carla cosiiluzionalc in lulti i Halcani. 
si devc comprcndcrc la pcculiarilä dcl pcrcorso dcmocralico che quei l’acsi slanno 
compicndo a far data dalla cadtila dei sislemi diliatoriali dcl comunismo. Nella 
pralica csislcnziale esistono gli elemenli che conscnlono di individuarc una 
democrazia. ehe assumc ealcgoric propric di quelle cullurc. sieche non c possibile 
pcnsarc a facili proccdimenli di omologazioni o a supcrliciali ralTronli ira 
dcmocraz.ic occidcnlali e dcmocrazie balcanichc per rispondere alla domanda 
sull'csislenzaoppurc no dcll'insediamcnlo dcl proccsso dcmocralico.

Nell'espcricnz.a albancsc il conccllo di democrazia ruola inlorno al modo di 
inlcrpretame gli elemenli csscnziali ricollcgali alla iradizionc. ai valori popolari e 
allo spirilo di adaltamcnlo dcl popolo. ehe ha spcrimcntalo Cinquecento anni di 
opprcssionc. Per quesio, perehe si realizzi il proccsso dcmocralico non e sufiieiente 
provvedere a insediare Ic isliluzioni. a realizzarc le elezioni. a dare spazio al libero 
niercalo. La democrazia si misura anchc con la qualila di una convivcnza 
dcmocralica alla quäle concorrono lulle Ic persone e i soggetli sociali ehe si 
coinvolgono ncll'cspcricnza. In qucsla prospclliva, perlanlo, si devc riconoscerc 
ehe la Chicsa cattolica ha svolio (c svolge) un ruolo pcculiarc c imporlanlc ncl 
proccsso dcmocralico dcl Paese, specic dopo la caduta dcl comunismo, ehe ha 
eontribuilo a far cadcre con la leslimonianza di vila e il marlirio dei ledcli. AI pari 
de Ile all rc comunilä religiöse, c forse piü dcllc alire comunitii religiöse, la Chicsa 
eatlolica e siala profondamenle loccala dalfespericnza dcl marlirio. duranle il 
quäle non c mai venuta meno la volonla di ricoslruirc ciö ehe si andava 
dislruggcndo nella consapcvolezza ehe vi cra un disegno divino sul Paesc piü lorlc 
dcl male ehe Io slava Iravagliando.

In quesla direzionc risulta convinccnlc la lellura dei messaggi della 
Confercnza Hpiscopalc Albanese dcl P)77 c dcl 2013. nei quali si pcrcepiscc comc 
la Chicsa mostri di aver compreso i problemi csscnziali della democrazia albancsc 
e per quesio diventa proiagonisla non per farc stelle di campo a l’avore di quesio o 
di quel parlito, ma per difendere i valori di libcria, di democrazia c di dignilil 
umana. ehe corrono rischi di affievoliincnlo a causa dei problemi legati anchc alla 
lunga iransizionc dcmocralica. Nci duc messaggi sono conlenule indicazioni 
concrclc per l cscrcizio della parlecipazionc dcmocralica c per eomballere con cssa 
corruzionc c degrado. Sono Ibrleincnle prescnli il richiamo con loni costrullivi al 
dialogo. al rispcllo degli avversari polilici. al dialogo alla lolleranza, alla 
riconciliazione c l inviio a difendere nci programmi eletlorah i valori umuni piü
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elcvali. Parlicolarmcnic inlcressante ncl mcssaggio dcl 2013 la profonda 
prcoccupazionc per i rilardi ingiuslificali ncl proccsso d'inlegrazione con l’Uc, 
rilcnendo che cssa cosliluisce l'unica via percorrihilc per il fuluro dcl popolo.

II conlrihulo della Cliicsa eallolica al proeesso di insediamenlo dcllu 
demoera/ia non e costiluilo solo dallimpegno della gerarchia. Irnporlanle e il 
conlrihulo eulturale e l’ormativo, ehe trova un deeiso impegno nelle allivila delle 
parrocchie e ancor piii ncl consislenie impegno degli ordini religiosi (come ad 
esempio i Gesuili. i ITancescani, i Salesiani e le numerose congregazioni 
femminili) ehe dal momcnlo della eadula del regime comunisia hanno soslenulo la 
rinascita della soeielä alhanese ollre ehe con aiuli di varia nalura anche con 
l’organi/zazione di corsi di formazione, di corsi di avviamenlo al lavoro, momenli 
di aggregazione, corsi di formazione religiosa, avviamenlo di piccole esperienze 
iinprcndiloriali, sosiegno alle posi/ioni piii povere. riuscendo a creare ponli Ira la 
rinascenle soeielä alhanese e soggelli privali di altre nazioni, specialmenle italiani. 
Non minore c slalo anche Io sforzo di dialogo con le altre religioni che erano 
egualmenie impegnate nell’opera di ricosiruzione. Tra le inizialive che merilano di 
essere inenzionale sul Ironie della formazione universilaria. di parlieolare inleresse 
e l'altivitä della universilä eallolica (NSBC) intilolala a Madie Teresa di Calcuila, 
inaugurala nel 2005, presente con i suoi qualificali corsi di laurea.

Si deve osservare ehe le religioni, e in parlieolare della chiesa eallolica, hanno 
sempre operato per Io sviluppo sociale e politico del Paese guardando al la sua 
eollocazione in un conlcslo piii ampio, ehe per le religioni eristiane era l’liuropa e 
per le religioni islamiehe era il contcslo del mondo araho-islamico (che ha favorilo 
la ripresa dell'Islam e la coslruzione delle moschee) e del mondo tureo, slorico 
rilerimenlo dell’islam alhanese. Grazie al lenace impegno delle religioni, la politica 
alhanese ha riscoperlo, seppur con nolevole fatica, un diverso livello di dignitä, 
guardando ollre i eonlliili personali, locali e virulenli che riguardavano la geslione 
di un poiere eonccpilo come asservilo agli inlcressi e l'inalizzalo all'aceaparramenlo 
degli aiuli economici provenienli dall’eslero. La Chiesa eallolica ha moslrato 
sempre chiara consapevolezza che il suo impegno religioso non poleva trascurarc la 
crescila del proccsso democralico.c la formazione umana di persone che avevano 
avulo il eoraggio tli conservarc Iradizioni e l'ondamento religioso, ma avevano 
dovulo eonfroniarsi improvvisamente con un livello di progresso troppo avanzato. 
La Chiesa ha dovulo individuare e mierpreiare il proprio ruolo consapevole che la 
coslruzione della soeielä in Alhania doveva lener conto delle specificitä della 
transi/ione democratiea del l’aese, in eui rimangono molli prohlemi del passalo e 
noievoli slide, pur essendo molto forte il desiderio del popolo di progredire e 
raggiungerc in fretla i livelli di sviluppo delle soeielä curopce con eui si progetla 
rinlcgrazione. Di questa consapevolezza si e anche discusso in un recente 
convegno organizzato a Tirana nel me.se di setlemhre del 2011 dalle Commissioni 
“Giusiizia e Pace” deH’Huropa in rappresentanza di 23 Paesi. II meeting dal lilolo 
"Le relazioni inler-religiose e inlercullurali - opportunitä e sßde per la nostra 
solidariela. Un conlributo alhanese alla coslruzione dell'Europa ", al quäle hanno 
parlecipalo anche i rapprcsenlanii delle comunilä musulmana, ortodossa, eallolica.



protostante c Bektashi. si c concluso con un documcnlo finale in cui si dichiara 
ehe
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“il rimlo della religione nella sociciä moderna alhanese non e ancora 
eomplelo. ma le eomunilä religiöse sono eonsapevoli del loro ruolo nella 
eoslru/.ione di una nuova soeielä in Alhania. Anchc se ei possono essere 
aleune tensioni e diffieoltä, l'alleggiamenlo ehe le eomunilä religiöse hanno 
dimoslrato fino ad oggi. earatteri/./.alo dal rispello reciproeo, dal sosiegno 
reciproeo e dal soiiolincare valori eomuni quali la dignitä della persona 
umana. dovrebbe Ibrnire una base solida da cui parlire per continuare ad 
affronlare questc sllde”.

VI. II diabgo inierreligioso eome siruinenio di sviluppo demoeratico

II Dialogo inierreligioso. nella dupliec dire/ione interna eon le altre 
eonlessioni ed eslerna anehe eon le altre Chiesc europee e speeie italiana 
noU’espericnza alhanese ha preeedenti storiei imporianii. e in questo senso 
apparliene in qualche modo al palrimonio storieo alhanese*. L’importanza del 

dialogo tra le religioni in Alhania e stala ul'ficialmcntc sottolineata dalla Santa 
Sede. ehe per il tramite di papa Henedetto XVI ha indiri/zato un messaggio a Sua 
Bealiludine Anastas, primate della ehiesa auloeefala oilodossa d’Albania. il 
venerdt 4 dieembre 2009, in oeeasionc della visila ehe il primate ha latto in 
Vatieano. II Papa nella eireostanza ha dclto ehe sollolinea ehe “Da quando ha 
otlenuto la libertä, la C’hiesa Ortodossa di Alhania c stata in grado di parteeipare 
eon frutto al dialogo teologieo iniernazionale caltolico-orlodosso". Inollre, non ha 
manealo di attestare ehe “le IValerne relazioni l'ra eattoliei e ortodossi” 
eostiluiseono un modo eon eui si "offre ispirazione all’intero popolo alhanese" e 
soprattulto sono la dimostra/ione di "come sia possihile per i eristiani vivere in 
armonia le relazioni tra eristiani in Alhania dimoslrano eome sia possihile vivere 
in armonia". Nel messaggio si puo osservare l'esislenza di un legame aneor piü 
solido e profondo tra un impegno tipieamente religiös») (il dialogo teologieo) e un 
impegno ehiaramenle eivile (la eonvivenza in armonia). eome punto di riferimento 
per I’intern popolo alhanese. Ira le inizialive ehe sono solle per dare tnaggior 
Ibrza al dialogo inierreligioso la eostituzione nell ottohre »lei 2009 del “Consiglio 
inierreligioso nazionale" . ehe riunisce le prineipali eomunilä religiöse del Paese

8 II preoeilcnte storiei» it coslituilo dall'adozionc nel IU20 »teil»» Statuto di Ijislmja, in 
conscgucnza tlcl »|tiale tu istiluito un Allo < 'onsiglio (Ki'shitli i hirli‘1. »Icsliiiato ad esercilare per $ anni 
il |xitcn* esecutivo. composlo »la persone cleltc dal l’arlanicnto e »lai rapprcscntanli dolle qualiro 
religioni del l’aese (eattoliei. inusulniani. ortodossi e Bektasltil. la panieolarilit del Consiglio 
consisteva nel latto ehe e.sso in quesla composizione tnisia. laiea e religiosa. era espicssione di un 
pluralisino soeio religiös»»e rappresentava l'unitä dell’Alhania, ehe aH'indotnani della liherazione dalla 
»loniinuzionc ollomana. aveva ini/.ialo un pcrcors»» di lihertä demoeralica

' "Religion for pcace liuropa" nel dare la noli/ia ha precisalo ehe la naseila »lei Consiglio 
inierreligioso e "il frutto di un processo di dialogo portato avanli du uleuni anni". I membri fomlalori 
sono l'areivescovo Anastasios, eapo »leiht Cltiesa ortodiissa di Alhania. Scliin Muca. capo della
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eil e ‘Trullo della buona voloniä ilelle persone" clelle diverse l'edi presenti ncl 
Paese alla riecrea ilelle ragioni ilell’unila. Tülle le ini/.iative di earallere 
inlcrreligioso (come ad esempio la fondazione della Socielä biblica 
interconfessiomde e la creazione del ComUato per le relazioni interconfessionali) 
dimoslrano Fimporlanza di sfor/.i slrutturali orientali a promuovere la reciproca 
eomprensione e la conercta cooperazione, non solo fra ealiolici e orlodossi, ma 
anche fra crisliani e mussulmani e beklashi. Le aulorilä eivili sono eonsapevoli 
deiriinporlanza di qucsle ini/ialive per Io sviluppo del Paese e per questo 
altesiano l’interesse nazionale eon la parlecipazione ul'ficiale ai momenli topici, 
come ad esempio l’allo inaugurale del Consiglio inlcrreligioso. In questa 
circosianza. il Presidenie della Repubblica d’Albania, Bamir Topi, nel suo 
diseorso di aperlura. ha sollolinealo ehe il dialogo inlcrreligioso c "il volto della 
lolleranza”. Non v'e dubbio che quesle ini/ialive obre a riveslire un carallere 
essenzialmenle religioso, poiche riguardano direllamenle le religioni eoinvolle, 
eostiliiiscono l’alleslazione di una possibile paciliea convivenza come elemento di 
crescita e benessere di lulli gli albanesi. Non si deve dimenticare ehe l'aliuale 
dialogo tra le religioni trova la sua origine nella sloria unitaria degli albanesi. che 
ancora oggi celebrano insieme le diverse festivilä religiöse, parlecipano insieme ai 
diversi pellegrinaggi, celebrano molli matrimoni misli e realizzano allivila 
eullurali in comune. Le relazioni inlerrcligiose sono una pcculiarilä dell’Albania e 
eostiluiscono in qualchc rnisura una sorla di modello da studiare, come e slalo 
lallo, ad esempio. durante il “Horum Regionale sul Dialogo inter-religioso nel sud- 
esi d’Buropa, svollosi a Tirana e durante la riunione di fondazione del “Forum di 
Albania per l'Alleanza ilelle civilla”, in cooperazione con l’Unesco. II lema del 
rapporio ira iniereuliura e dialogo inlcrreligioso inlercssa anche le isliluzioni 
europee lanlo che il Comilalo dei Minislri del Consiglio d'Luropa ebbe a 
organizzare nel sellembre del 2012 a Durazzo uno specifico inconlro sul lema 
“dialogo inlercullurale e diversiia religiosa” con l'inlenlo di sollecitarc nei giovani 
la conservaz.ione di valori comuni e la loro trasmissione. considerando l’impatto 
dei genilori nelPeducazionc dei llgli, l'inlerazione Ira la famiglia e gli educalori, i 
rapporli inlergenerazionali. Inollre. il meeling ha esaminato come il radicamenlo 
nelle religioni della solidarielä e dei valori fondamenlali possono unire i giovani 
nella promozione ili eomprensione e rispclto reciproco.

Il dialogo inlcrreligioso. dunque, obre alle Lina lila inlrinsechc. coslituisce 
uno slrumenlo per Pinsediamenlo dei valori della democrazia, come pace e 
lolleranza, che lavoriscono Io sviluppo dclle persone e ilelle socielä e sostengono 
il processo di integrazione.

comunitik musulmaiia. 1110ns. Rrok Mirdila. presidenie aH'epoea della Conferenza episcopale albanese. 
c Haxhi Deile Rcshal llardhi, capo della "World lieklashi Headquarlcrs".
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I. Avevo da poco assunto la dire/.ionc dcl Ccniro di Riccrca "Renalo 
Baccari". iniilolalo al mio compianlo Maestro, quando mi raggiunse. nel niese di 
dieembre dello seorso anno, una lelefonala dell'amico George Gallaro in cui mi 
chiedeva dagli Stati Unili. a nome della Societä per il diriito delle Chiese orieniali, 
la disponihilita ad organizzarc, insieme con Padre Loren/o Lorusso, il presenle 
eongresso inlemazionale su “Leggi particolari e questioni alluali ncllc Chiese".

Le dilTicoltä non erano trascurabili, specialmente di earattere eeonomico e 
logislieo. tna mi vennc subito alla mente eib ehe seriveva il compianlo Padre 
Salvalorc Manna, nel eontesto del grande eongresso di Bari del 1991. parlando 
dcll’elimoiogia del lermine "Puglia": eine ehe l'anliea radiee della sua eenlralita 
riehiama una terra "sen/a porle”, speeialmcnle nei eonfronti dell'Oriente.

Che questa sia la voea/ione della nostra regione e speeialmcnle del 
capoluogo e eomprovalo dal fallo ehe il 9 gennaio del eorrente anno avevo gia 
sciolto la riserva e. insieme eon i miei eollaboratori (in partieolare l'avv. 
I'raneeseo Patruno). davo inizio a questa iniz.ialiva del Centro di Riccrca appena 
eostiluilo. lissa mi ha rieondollo indietro di ventidue anni. läcendomi riviverc, in 
qualehe modo, il elitna dello slorieo "Incontro Ira eanoni d’Oriente e d’Oeeidenlc” 
e sueeessivamente. sulla seia di questo avvenimento da piü parti definilo 
ineguagliahile. degli approlbndimenti eompiuli sotto la guida di Peter Krdö dieei 
anni dopo. a Budapest, stil teina ‘Territorialitä e personalitä nel diriito eanonieo cd 
ecelesiaslieo”.

Amhedue questi congressi interna/.ionali. di eui sono stati pubblieati i 
poderosi volumi di atli (nel seeondo tenni un'inipavsibile relazione su “Personalitä 
e territorialitä nel diriito inlereonlcssionale"). si svolsero a di verso titolo sotto 
l'egida delle due grandi Soeietä del diriito eanonieo. latino cd orientale, ponendo 
le basi, eome ho serilto nella presentazione dell’odiemo eongresso, di un alteso 
ritorno nella Cittä e nelPUniversilä. ehe avevano dato origine a tale imponente 
movimenlo di pensiero eon l'ambizione di offrire. in ultima analisi. un eontributo 
delerminanle alla maggiore eomprensione Ira gli uomini e. qunuli. alla paee.

Tulto avrei pensalo tranne ehe. nella eorniee o sullo slondo del eongresso 
appena celcbrato. potesse esserei una gravissima e perieolosa erisi internaz.ionale, 
eome quella siriana ehe fa impallidire i numerosi eonllilli armati, ehe non di rado 
insanguinano le regioni del Vitino e del Medio Oriente dove. insieme eon le 
Chiese cattoliche di rilo bizanlino, vivono pure quelle di rito aiessandrino, 
anliochcno, arrneno e ealdeo.

leri al pari di oggi. eome dimoslrano la parlecipala veglia di preghiera e la 
giomala di digiuno indelte dal Santo Padre I'raneeseo. seguitc anehe da 
mollitudini di non crcdenti e ili appartenenli ad allre religioni (in prima linea i 
musulmani). I’unieo slrutnento e dato dal dialogo politieo fecondo e l'ralerno. a eui
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deve lare da supporlo la mobilila/.ionc e la riorganizza/ione dellc Chicse c delle 
rcligioni, in spirito cli carilä c di comprensione reciproca.

2. Direi che. menlre i precedenii congressi sopra menzionali leniavano. 
rispcllivamenlc, la dimoslrazione di un cffcttivo palrimonio giuridico comune alla 
Chiesa lalina e alle Chicse oricntali cd nn hilancio dcl dirillo canonieo c della 
canonislica di Ironie al nuovo millcnnio, queslo XXI congrcsso intcrnazionale 
della Sociclä per il dirillo dolle Chicse orieniali, ehe vorrei non Ibssero mai piii in 
halia delle guerre. ha realizzalo il piü concreto obiettivo di offrire un quadro 
analilieo e costrullivo secondo le molteplici denominazioni di qucslc nobili 
Chicse, eon parlieolare allenzione alle queslioni piii iniercssanli cd alluali.

Dopo le ealibraie, imporlanli distinzioni Ira “leoria” e “pralica” della 
legislazione parlieolare, abbianio loeealo eon niano ed apprezzato 1‘apporlo 
olTcrto dalle rcligioni e dalle Chicse all’edificazionc della demoerazia in Albania 
e, via via, i problemi della Chiesa sui iuris siro-malabarc.sc, della Chiesa orlodossa 
eipriola (a livello costiluzionale), i caraiteri del Monastero di San Giovanni in 
Patmos, della Chiesa maronita, di quella orlodossa russa. delle Chiesc melkila e 
rumena e, eoniinuando ncll'ordine, delle circoscrizioni eeelesiasliche bi/.anline in 
Italia e della Chiesa sui iuris bizanlina-rulena; eppoi il dirillo parlieolare della 
Chiesa sui iuris ucraina, le temaliche della diaspora o della colerrilorialila e 
dell’incerta applicazione delle doilrine sui dirilii umani; inline le peculiarita 
dell'Areidioeesi orlodossa d'llalia e Malta nel sistema giuridico siatalc, eome del 
dirillo privalo dei nionaei orlodossi in icrritorio ellenico, nonche le aliribuzioni dei 
sindaeali dei chicrici nella Chiesa orlodossa in Romania.

lilemcnli iniercssanli e assolulamente non seeondari e slalo possibile Irarre 
dai progelli di rieerea di laglio slorieo-giuridieo presentali da csponenli delle 
nuove leve di sludiosi, fra cui la dotl.ssa Patrizia Piccolo di Bari, ai quali si 
aggiungono alcune comunicazioni, senza perallro corrispondere, almeno llnora 
(eon eecez.ione della Piccolo), aH’inlenlo degli organizzatori di rinnovare, 
aliraverso gli uni e le allre, la pregressa esperienza di aperlura e di eomparazione 
eon il dirillo canonieo d’Occidcnle. Mi auguro ehe eiö possa avvenire per il 
iramile delle comunicazioni fulurc, che, eome da programma, devono pervenire 
enlro il 31 ollobre prossimo alla prof.ssa Carmela Vcntrella.

il noslro congrcsso e slalo anehe occasione d'inconlro ira cullura, sloria e 
Iradizione. Abbianio visitato mereoledi sera la Catledrale di Bari ed il suggestivo 
suecorpo, che, eome i rololi di Exuhet del suo arehivio, parlano di Oriente non 
meno dei luoghi legali alla memoria di San Nicola (Basilica e musco), ehe 
abbianio appena percorso in modo inusuale, lungo le Ire dimensioni del lempo 
(passalo — presenle fuluro), che, eome soslicne S.H. Mons. Cacucei, "si 
intrecciano e si eondizionano a vicenda".

3. II variegalo panorama del dirillo parlieolare delle Chicse d’Oriente, che si 
snoda davanli ai nosiri ocehi con conlribuli di diversa ampiezza e eonsislenza, 
offre all’indagine deM’osservatore non superficiale imporlanli clemenli di



valutazione in merito al rapporlo dialcllico ira Chiesa universale e (’liiese 
parlieolari. in speeie Ira diriilo universale (anche eosiilu/.ionale) e diritu» 
parlieolare lani» nella visionc della Chiesa lalina quanio di quella ortodossa, 
passando allraverso «>li ordinamenti giuridici delle Chiese orienlali ealloliche. Non 
entrerö dettaglialamentc nel merilo dei singoli coniribuli. ma ne inlcrpreterd a mio 
modo le lince generali neH'ollica della eomparazione inierna a Chiese o a 
denomina/.ioni eonfessionali meno lonlane di lulle le allre dalla Chiesa calloliea o 
ad essa addiriilura ineorporale.

Per abilo menlale sono portalo ad una sisiemazione imillcanie, piii allenio 
alle eonvergenzc che alle differen/.e, segnalamenie quando esisle una iradizione 
giuridiea comune, cosliluila in queslo easo dai sacri canoni dei primi secoli della 
Chiesa; essi danno vila ad un corpus che. per il mondo ortodosso, non pub subire 
mula/ione veruna se non allraverso un Sinodo “ecumenieo", auloritä suprema 
della Chiesa (Grigoriiü).

Per converso nella Chiesa calloliea l'aulorila suprema e dala dal Vescovo di 
Koma, dolalo di giurixdi/ionc immediala eil universale, molto al di In dunque dei 
ruolo e della fun/ione. che non da oggi le Chiese orlodosse pur gli riconoscono, 
rclalivi sopralluilo alla lesiimonian/a della vera feile, per un ulTicio di moderalore 
(primus inler pures) dell'inlera comunilä inlereeelesiale.

Principalmenle per la Chiesa calloliea rimmutabililä. salvo l’inlervenlo 
moderalore dcW'cpicikeia, e riconducihile esclusivamenle in capo a diriilo divino, 
naturale e posilivo. che risulla eosi situalo al verliee delle norme posilive e 
ordinarie. per quanio risalenli nel lempo esse possano essere. danilo vila ad 
un’incsauribilc lematica. che eosiiluisec un unk um nel eoncerio delle esperienze 
giuridiche di lulli i lempi. Si va dal eoncello slesso di diriilo divino al rapporlo fra 
diriilo divino e codifieazione eanonica. dalla sua giuridicilä all'evenlualc 
canonizzazione, inlerprelazione eil applieazione. dalla sua posilivizza/ione e 
formalizzazione alla rclazionc con la coslilu/ione della Chiesa eil alla 
compenelrazione ira diriilo divino e doiirine generali dei diriilo canonico (Fedele, 
Lomhardfa. Hervada, Berlingo’, (’oppola).

Ma il nostro congresso inlernazionale e slalo pensalo come il luogo 
privilegialo in cui il pluralismo disciplinare. a prescindere dalle dilferenze Iin qui 
evidenziale, si manifesla aH'interno delle Chiese sorelle allraverso la vigen/.a di 
dirilli parlieolari. di per se obbliganli in eerli lempi ed in eerli luoghi. che segnano 
anche il campo ilel progresso della legislazione delle singole Chiese orlodosse, 
non infrequenlemenie medianle inlerventi dell'aulorila slalale. in aeeordo e mai 
conlro il corpus canonnm della Chiesa ortodossa eslesa per lullo l'universo, con 
cui occorre manlenere l'unila dollrinale, eanonica e culluale.

In queslo senso, consideralo ehe la molieplieila delle fonli pone sempre il 
problcma della loro gerarchia, il ruolo dei diriilo parlieolare non e dissimile. 
iniitiiiis imilcuulis, nelle varie laliluilini dell'uniea Chiesa di Crisio, ivi eomprese la 
Chiesa lalina e quelle Chiese ehe. nel volgcrc dei secoli. hanno rilrovalo l'unilä 
con Koma, la quäle ne ha rispellalo le diverse iradi/.ioni e percio ilolale. 
special mente dopo il nuovo codiee dei canoni delle Chiese orienlali ealloliche, di 
propri rili lilurgici. di discipline e gerarchie proprie. Non l'aulocel'alia o
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l'aulonomia dclle Chiesc orlodosse, in definitiva, ma un interessante Status sui 
iuris, di cui in quesla sede abhiamo rivisitalo gli clementi nccessari c sufficienli, 
dali sostan/.ialmente da una stabile comunilä di ledcli, una legitlima gerarehia ad 
essa preposla, inoltre dal riconoscimento, perfino solo taeito, di detto Status da 
parle del vescovo di Roma o del CondIio “eeumenieo” (Mori. Salaehas).

4. In queslo senso ancora, eome abhiamo visto nel corso dei lavori, il dirillo 
particolare ha svolto e svolge un ruolo di notevole peso ncll’esistenza della Chiesa 
o delle Chiese: da un lato esso assicura una puntuale applicazione della 
Icgislazione universale, ehe non pur» eontraddire, eompletandola ed adatlandola in 
rela/ione alle esigen/e in eonereto manifeslalesi nelle varie circostanze; dall’allro 
e l'allore cosi pregnanle di evoluzione di tutto i'ordinamenio ehe, almeno nella 
Chiesa cattolica, “non poche norme e istiluti di carallere universale sono nati in 
sede locale, soprattutto ad opera dei concili particolari” (Fcliciani).

Ancor piü decisa la visione della teologia ortodossa, secondo cui l'autenlica 
comunionc comprendc in se stessa gli aspetti fondamcnlali dell’unita e della 
libertä, chiamando in causa l’ecclesiologia trinitaria. La tensione fra autonomia 
ccclcsiaslica e sinodalitä, espressa dal famoso can. XXXIV Aposlolico 
(Rodopulos), conduce al principio secondo cui Ic Chiese locali. attraverso il loro 
modo di essere di verso e diversillcato, danno vila alla realtä stessa del I' unita della 
Chiesa, diliusa per linlero universo, nella misura in cui sono in comunionc Ira 
loro. Parallelamcnte il codice del postconcilio, promulgato da Giovanni Paolo II, 
ha conscntito spazi sempre maggiori all’autonomia delle singole diocesi e degli 
episcopati, favorendo Io sviluppo delle legisla/.ioni locali ed attenuando, di 
conseguenza, l'accenlramento della vila ecclesiale. proprio delle epoche precedenti 
il Concilio Valicano II.

Un allro l'allore di lemperamenio della slalicilä dell'unico Corpus canonum, 
per giunla nelPallesa indellnila del lut uro sanio Concilio panorlodosso, olire che 
nella compiulczza del principio di “total ilä” della Chiesa particolare, polrebbe 
vedersi nel ricorso non circoscritlo (ma contrario ad ogni abuso) al crilerio di 
oikonomia. Hsso, pur diflcrcnziandosi dal concetto di aequilas canonica (Müller), 
si avvicina infatti al complesso degli strumenti di llessibililä della norma accolii 
dal dirillo canonico della Chiesa laiina e da quello delle Chiese oricntali 
cattoliche, ehe c inulile in quesla circostanza enumerare, ma che rimandano ai 
compili propri dei Pastori di lener conto della salvczza delle anime, in quanio 
legge suprema della Chiesa, in cui risiede principalmenle anclie Pesscn/.a della 
oikonomia ortodossa (Gcfacll).

II tema non e slalo alTronlato ex professo in quesla sede congressuale. 
Scmhra perallro, come ben messo in luce da un chiaro autore nella sua relazione 
crilica al richiamalo congresso inlernazionale del 1991, in margine allo specilieo 
conlribulo su Oikonomia ed aequilas canonica, che possa essere ritentata una 
rilellura, in chiavc occidcnlale, del concetto di oikonomia, in tutta la ricchezza di 
conlenuti elaborali deH'esperienza disciplinare della crislianita d'Oriente, l'acendo 
riferimento aH’esigenza di commisurare, duttilmenle, gli interventi autoritalivi
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della Chicsa alla stcssa “mulcvole reallä" del "rapporlo comunitario generale’’: 
non piii quindi solo in dirclla ragione deU'inleressc spirituale del soggetto agente. 
ina in ragione deH’utilitä. beninteso sempre spirituale, dei confralelli nella lode 
(Bellini).

In tale dire/.ione paiono muoversi, con qualche atienua/ione o criticilä. anche 
i contributi anteriori e sueeessivi in ordine di lempo. come pub ricavarsi dalla 
bibliogralia specifica ed aggiornala sull'argoniento. rinvenibile nel quinto volume 
del Dizionario generale di diritto eanonico. a eura dell'Universitä di Navarra.

5. Una forte differenza con la visione eattolica e ravvisabile. proprio ed 
anche alla luee nei contributi del nostro congresso. nel modo di concepire la laicitä 
dello Stalo da parle delle Chiese orientali. soprattullo di tradizionc greca. li" vero 
che le radici della laicitä sono individuahili proprio dal I al IV secolo e. 
succcssivamentc (sino al 1054 d.C’.), si sono sviiuppatc nel senso della sinfonia fra 
sacerdotium ed imperiuni, fra potere religioso e polerc secolare tanlo in Occidente 
quanto in Oriente (l’ilsakis, Haccari, Vcnlrella).

Ma. mentre da alcune relazioni sentbra talvolta quasi riecheggiare il concetto 
particolare di potestä. come desumibile dal codice denominato lipanat’oge 
(Ricapitolazione della legge), che verrebbe attuala per disposizione divina in una 
tliurchia, cioc nelle persone del Palriarca e dell’lmperatore. I'interpretazione del 
dualismo crisliano di vincoli e lunzioni porta oggi la Chicsa eattolica a ritcncre 
ehe, non potendo darsi aulonomia delle reallä terrene se non nei riguardi delle 
competenze ecclesiastiche (mai dell'ordine morale), e il popolo — eeco la novilä da 
evidenziare - che devc deciderc libcramenle i modi piü consoni di organi/.zare la 
vita politica. non potendo essere la C’hiesa-islituzione. le altre conlessioni o 
ideologie ad assolvere il compito di indicare quäle sia l'ordinamenlo politico- 
sociale da scegliere (Benedello XVI).

Per converso Io Stalo veramente laico non pub eonsiderare la religione alla 
stregua di un sentimento individuale, da connnare esclusivamente nella sfera 
privala. come sembra emergere. salve le Zone di esen/ione, dalla discussa laicitä 
francese. che costituisce un modello poco seguilo nel conleslo europeo. I regimi 
unionisti (con Chiese di Stalo) sono in declino nel nostro continente. quanto meno 
nelle forme originale l.e forme piü accrcditate sono quella del coordinatnenlo. 
cioe del rechne comenzionalc ecclesiastico-sUilale, nonche quella della 
separazione ilegli ordini ilislinli, che peraltro non esclude il sotto-modello. che ho 
piü volle chiamato criplo-convenzionale.

Desidero concludere questa parle sostanziale. riallacciandomi ad un brano 
molto significalivo, Irutto di uno studio comune. che compare nella leltera ai 
congressisti del Card, l rancesco Coccopalmcrio. Presidente del Pontificio 
Consiglio per i lesti legislativi (www.congressoslec.com). Dopo avermi invialo 
affetiuosi complimenti per l’originalilä del taglio dei lavori dell'alla assise 
scienlifica. lanto piü perehe 1’altenzione e cadula sui problemi maggiormente 
interessanli e di allualilä. egli afferma che la diversitä stil piano del progresso della 
legislazione particolare delle Chiese ovvero degli staluti interni di ciascuna Chicsa

http://www.congressoslec.com
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autocefala. comc Ic allre dill'ercnze sul lerreno dogmalico c rituale, non pongono 
in ornbra Ic convergenz.o, ehe possono realizzarsi con il mondo ortodosso 
dall'angolo visualc dell'w/inY/ Cosliluzione divina dclla Chicsa c dclla spinta verso 
una coi'sione organica, di cui sia legillima garante la Gerarchia propria, qualunque 
sia la Idrma o il grado di "indipendenz.a”giuridica.

Ringrazio la Societa per il dirilto delle Cliiese orientali di aver seclto, per la 
seconda volta, la sede di Bari e chi vi parla per l'organi/za/ione di un congresso 
(caso unico nella sua sloria); i Padri della Basilica "San Nicola”, in particolarc il 
Priore, Padre Lorenzo Lorusso, ehe mi ha affiancato nel quolidiano lavoro; il 
Vescovo di Bari, S.H. Mons. Francesco Cacucci, che ha offerlo la collahora/.ione 
dcH’lllTicio comunica/.ioni sociali dell’Arcidiocesi ili Bari-Bitonto; il Gen. 
Gennaro Vecehione. il quäle ha comandalo lino al (> sellembre la Legionc Allievi 
della Guardia di Finanza. chiamalo a dirigernc i reparli speciali in Koma; l'Ordine 
degli Avvocali di Bari per aver altribuilo 24 credili cortiplessivi e 3 crediti per 
ogni seduta dei lavori congressuali in vista della formazione profcssionale; 
I ’ KN FC (Associazione intcrnazionalc per le relazioni eon il Vieino Oriente) ed il 
suo Presidentc prof. Michele I.oconsole, responsabile del nostro Ufficio stampa; 
PAssociazione nazionalc ex Allievi della “Nunziatclla” - Sezione Puglia, di eui 
sono alla guida insieme eon il suo stimato Scgretario, avv. Marco Grattagliano; 
I'Associazione ONLIIS "Apulia", massimamente il eap. Leonardo D’Klia, ehe, 
ollre i meriti, e Ira i miei piii fedeli estimalori; i eollaboratori universilari, in 
particolarc l'avv. Francesco Patruno, l’avv. Claudio D’Amalo e l’avv, Angelica 
Loiacono; il gruppo dei eollaboratori ainminislralivi del Dipartimento ili 
giurisprudenza (Giovanni Ambrosi, Michele Tricarieo e Giuseppe Mola), ehe, 
comc sempre, mi sono stati vieini in ogni momento; inline, ma non da ultimo, la 
Banea Populäre di Puglia e Basilicata, da considerarc a pieno titolo Io Sponsor 
ufficiale del Centro di Kieerea “Renato Baccari” per Io Studio del dirilto canonico 
e del dirilto ecelesiastieo ilaliano nel eonlesto europeo.

Permeltelemi di ricordarc, in eonelusionc del presente intervento, il 
eonvegno di studi su “L’editlo ili Costanlino 1700 anni ilopo”, seconda iniziativa 
del nostro Centro di Rieerea, svollosi dall'l 1 al 12 aprile nell’aula magna “Aldo 
Moro”, in eui si e Ira I'allro celebrato il famoso Coneilio eonvoeato da Costanlino 
a Nieea nel 325 d.C.; abbiamo voluto, perciö, rappresentare questo importante 
congresso internazionale con l'ieona di quel primo Coneilio ecumenico seeondo 
una moderna riclahorazione di seuola russa, che ha allrallo l'atlenzione di tulli voi.

Ma in quel eonvegno ricvocalivo della Figura del Santo Imperatore, lale 
rilenulo dalle Cliiese d'Orienle, aveva preso parle, portando un indirizzo di salulo, 
S.H. Massirno Vari, amalo genero del pro!'. Renato Baeeari, tornalo alla easa del 
Padre all’alha del 18 giugno 2013. Massirno e stato, Fra l’altro, Vieepresidente 
della Corte costiluzionale, Consigliere dello Stato Cittä del Vatieano, nonehe 
membro della Corte dei conti curopea di Lussemburgo e Sottosegretario di Stato 
presso il Ministen» dello sviluppo economico eon delega alle teleeomunieazioni 
nel Governo Monti. Prineipalmente e stato un giurista ed un uomo probo, da me 
Frequentalo Familiarmenle sin dagli anni della giovinezza, proleso a eombatlere 
strenuamente l'ineombente dirilto della form in vista della tulela della persona
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umana, dcl dialogo, del bene eomune e della eomunionc fra i popoli. Addilo a luili 
il suo l'ortissimo sensu del dovere. unito alla l'ede ncl Signore, ehe, allraverso la 
Sua opera provviden/iale, guida la sloria dei popoli.

Dieliiaro ehiuso il XXI eongresso inlerna/ionale della Soeietä per il diritlo 
delle Chiese orienlali. svollosi a Bari sotlo la prolezione di San Nieola dal 10 al 13 
settenihre 2013.




