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VORWORT

Dieses Buch ist das gemeinsame Werk der Verfasser und der Mitglieder 
der Gesellschaft für das Recht der Ostkirchen. Wenn es nunmehr der 
Öffentlichkeit übergeben wird, möge es zugleich ein Baustein sein im 
Werk der tieferen Erkenntnis der gemeinsamen Quellen des Rechtes der 
Ostkirchen. Unser erster Kongreß war ein Wagnis und Erlebnis zugleidr. 
Ein Wagnis, weil niemand von uns wissen konnte, in welchem Maße uns 
Erfolg beschieden sein würde. Ein Erlebnis aber, weil unsere Arbeit si­
cherlich unter dem Segen Gottes gestanden und für uns alle das Gemein­
same die Grundlage unseres Erfolges gewesen ist. Wir dürfen ohne Zwei­
fel von Erfolg sprechen. Mit diesem Buch soll zugleich der Anfang einer 
Serie gemacht werden, die nicht nur für die Ostkirchen ein Sprachrohr 
des tieferen Verständnisses ihrer Rechtsordnungen sein soll, sondern auch 
für alle, denen das Leben der Ostkirchen am Herzen liegt, ein Beitrag zur 
Erkenntnis der Bedeutung des kanonischen Rechtes.

W. M. P.

Wien, am 7. Dezember 1972, dem Tag des hl. Ambrosisus, dem sieben­
ten Jahrestag, an dem der Bruch zwischen Alt-Rom und Neu-Rom aus 
dem Gedächtnis und der Mitte der Kirche getilgt wurde.
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BERICHT ÜBER DIE GRÜNDUNG UND DEN ERSTEN KONGRESS DER 
GESELLSCHAFT FÜR DAS RECHT DER OSTKIRCHEN

Die Gründung

Die Gründung der Gesellschaft für das Recht der Ostkirchen geht zurück 
auf eine Initiative des Rektors des Pontificio Istituto Orientale, Professor 
Pater Dr. Ivan Zuzek. An gleicher Stelle ist aber zu nennen der Professor 
für Kirchenrecht an der Universität Athen, der leider seither verstorbene 
Dr. Amilkar Ali visatos. Die ersten informativen Kontakte wurden von 
Professor Zuzek und Professor Alivisatos schon im Frühjahr 1968 aufge­
nommen und für Sommer 1968 oder Frühjahr 1969 wurde die erste vor­
bereitende Besprechung ins Auge gefaßt. Eine ganze Reihe hervorragen­
der Personen aus dem Bereich der Ostkirchen und der römisch-katholi­
schen Kirche konnten dafür gewonnen werden. Was den ersten Ort der 
Zusammenkunft anlangt, so wurde insbesondere von Professor Zuzek 
eine orthodoxe Stadt vorgeschlagen. Es bestanden auch Pläne dafür, die 
jedoch schließlich wieder fallen gelassen wurden und so kam es end­
lich dazu, daß die erste vorbereitende Besprechung Ende November 1968 
in Rom stattfand und mit einer gemeinsamen Resolution am 30. November 
beendet wurde. Insgesamt nahezu 50 Kirchenrechtler hatten damals sich 
mit dieser Resolution einverstanden erklärt. Der größte Teil von ihnen 
war auch während der Sitzungen in Rom anwesend, während die Abwesen­
den nachträglich ihre Zustimmung erklärten. Damals wurde eine griechi­
sche Stadt als Tagungsort in Aussicht genommen und der erste Kongreß 
hätte im September 1969 stattfinden sollen. Da dieser Plan nicht ausge­
führt werden konnte, wurde daher eine weitere Sitzung nach Rom einbe­
rufen, die in der Zeit vom 27. bis 29. November 1969 abgehalten wurde.

Auf dieser Sitzung wurden der Titel der Gesellschaft und die proviso­
rischen Statuten beschlossen und zugleich wurde als Sitz der Gesellschaft 
Wien erwählt und Univ. Prof. Dr. Willibald M. Plöchl mit 'der Präsident­
schaft betraut. Am Schluß der Veranstaltung konnte der Rektor des Ponti­
ficio Istituto Orientale, Professor Pater Dr. Ivan Zuzek, ein Schreiben 
des Erzbischofs von Wien, Kardinal DDr. Franz König, verlesen, in dem 
dieser die Gesellschaft einlud, ihren ersten Kongreß in Wien abzuhalten. 
Dementsprechend wurde der Beschluß gefaßt, im Herbst 1971 tatsächlich 
den ersten Kongreß der Gesellschaft nach Wien einzuberufen.

Der 1. Kongreß der Gesellschaft iür das Recht der Ostkirchen 
Wien, 22. bis 27. September 1971

Von den damals insgesamt 90 Mitgliedern kamen 52. Sie verteilten sich 
auf Fachleute von insgesamt 17 Kirchengemeinschaften.

Die Eröffnung fand am 22. September im historischen großen Sitzungs­
saal des Niederösterreichischen Landtages statt. Unter den teilnehmenden 
Persönlichkeiten sind hervorzuheben: Die Kardinäle Maximilian de Für­
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stenberg, Präfekt der Kongregation für die Ostkirchen und DDr. Franz 
König, Erzbischof von Wien, auf dessen Einladung der Kongreß in Wien 
abgehalten wurde, ferner als Vertreter des ökumenischen Patriarchen 
Athenagoras I. der Metropolit von Österreich, Dr. Chrysostomos Tsiter, 
an der Spitze von Vertretern des Diplomatischen Corps der am Kongreß 
beteiligten Staaten der Apostolische Nuntius in Österreich, Dr. Opilio 
Rossi, Metropolit Panteleimon von Korinth, die Erzbischöfe Chucrallah 
Harb von Baalbeck und Tiran Nersoyan von New York, sowie Bischof 
German von Wien. Ferner zahlreiche geistliche Würdenträger verschie­
dener Kirchen. Schließlich nahmen Vertreter der Bundesministerien für 
Wissenschaft und Forschung und Unterricht, sowie der Niederösterreichi­
schen Landesregierung teil.

Der Präsident der Gesellschaft Univ. Prof. Dr. Dr. h. c. mult. Willibald 
M. Plöchl begrüßte die Tagungsteilnehmer. Er unterstrich die Bedeutung 
der Mitarbeit Kardinals Dr. Franz König, Ohne seine Initiative, in dem er 
in einem Schreiben an die vorbereitende Generalversammlung der Gesell­
schaft für das Recht der Ostkirchen, das er Ende 1969 an diese gerichtet 
hatte, und worin er die Anregung gab, die erste Vollversammlung in Wien 
abzuhalten, wäre es kaum dazugekommen, daß Wien zum Sitz und Zentrum 
unserer Gesellschaft wurde. Der Kardinal war es auch, der die österrei­
chische Bischofskonferenz veranlaßte, den ersten finanziellen Beitrag zu 
leisten und seine Unterstützung war die ganze Zeit über fühlbar. Wir 
richten daher an ihn die Bitte, auch in Hinkunft die kirchlichen Juristen 
unter seinen Schutz zu nehmen.
Ein zweiter Dank galt dem Niederösterreichischen Landtag und der Nie­
derösterreichischen Landesregierung, die durch Landesamtsdirektorstellver­
treter Hofrat Dr. Schneider vertreten war. „Wir danken nicht nur für die 
materielle Unterstützung, sondern auch für die ideelle. Dieser Sitzungs­
saal des Niederösterreichischen Landtages, das letzte spätbarocke Werk 
in Wien, symbolisiert bildlich in dem Deckengemälde die Ausstrahlung 
Österreichs in die Kontinente Asien, Afrika, Amerika und Europa. Diese 
Ausstrahlung kam ganz besonders aus dem eigentlichen Kernland Nieder­
österreich, wie es heute heißt, das tatsächlich das Herz Österreichs ge­
blieben ist. In dem heute klein gewordenen Österreich und in dieser fest­
lichen Veranstaltung insbesondere zeigt es sich, daß die Strahlung umge­
kehrt noch immer wirksam ist. Wir haben unter den Vertretern der Kir­
chen und der Fachleute Vertreter aus Asien, Afrika, Amerika und Europa. 
So wird dieser Landessitzungssaal zugleich wieder Symbol der Mission 
Österreichs" schloß Prof. Plöchl seine Begrüßung.

Zur Eröffnung der Tagung sprach Seine Eminenz DDr. FranzKönig:

„Ich freue mich, als Erzbischof von Wien den heute beginnenden orien­
talischen Kanonistenkongreß begrüßen zu können. Ihrer Tagung kommt 
sowohl von der Sache wie vom Personenkreis her besondere Bedeutung 
zu. Die Gelehrten, die hier anwesend sind, machen die heute beginnende 
Tagung zu einem Ereignis. Als Kanonisten aus der orthodoxen und aus 
der katholischen Kirche sind Sie im Begriffe, über kirchliche Rechts- und 
Ordnungsfragen zu beraten an Hand gemeinsamer Quellen. Auch von 
der Sache her kommt Ihrem Treffen in unserer Zeit ein nicht geringes

12



ökumenisches Gewicht zu. Es ist das Gewicht der christlichen Tradition 
im Lichte der kanonistischen Ordnung aus den frühen Jahrhunderten der 
Kirche. Gute Gesetze und in dieser Materie erfahrene Männer haben immer 
viel für die Kirche bedeutet.

Die Kirche Gottes hat immer schon Normen und Gesetze gehabt, weil 
sie eine menschlich-göttliche Gesellschaft ist mit einer hierarchischen 
Struktur. Ihre Gesetze haben die Grundlage die Schrift, das Evangelium, 
die apostolische Tradition, die im Laufe der Zeit durch die ökumenischen 
Konzilien näher festgelegt wurde, durch die Regionalsynoden und die 
Väter der Kirche. Sie bilden das erste Corpus canonum, welches bereits 
mit der Didache und mit der didascalia apostolorum beginnt und im Laufe 
der Zeit weiter ausgebaut wurde in den verschiedenen Sammlungen der 
canones.

Diese canones haben in jeder Kirche die kirchliche Disziplin festgelegt 
„zum Heil der Seelen und zur Heilung der Leidenschaften", wie es der 
zweite Kanon des Konzils von Trullo ausdrückt. Es ist bekannt, daß die­
ser Kanon genau festlegt, welche canones zum Codex fundamentalis ge­
hören, der für alle byzantinischen Kirchen verpflichtend ist: Es sind dies 
die sogenannten canones der heiligen Apostel, canones, die durch die 
ökumenischen Konzilien von Nicäa, Konstantinopel, Ephesus und Chal- 
cedon ihre Formulierung fanden. Durch die Regionalsynoden von Ancyra, 
Neocäsarea, Gangra in Paphlagonien, Antiochien, Laodicäa, Sardika und 
Karthago.

Zu all dem hier genannten muß man noch die weitere Entwicklung hin­
zufügen, die in jeder partikularen Kirche stattgefunden hat, soweit sie zu 
den fünf großen Riten gehört: das sind der byzantinische, der alexandri- 
nische, der antiodienische, der chaldäische und der armenische Ritus. Zu 
jedem einzelnen dieser Riten gehören verschiedene Kirchen von Südindien 
bis Äthiopien, im Vorderen Orient, in Griechenland, in Rumänien und in 
den slawischen Ländern. Jede dieser Kirchen hat sich konstituiert, indem 
sie sich immer auf die alten canones berief, in denen das disziplinäre wie 
kirchenrechtliche Erbe grundgelegt war. Es ist dies ein Erbe, das erforscht, 
respektiert und beobachtet werden muß, das versteht sich zwar von sel­
ber, nicht nur, weil es durch ein verehrungswürdiges Alter sich empfiehlt, 
sondern vor allem, weil es entspricht „den Gepflogenheiten der kirchli­
chen Gemeinschaften einer jeden Kirche und weil es besonders geeignet 
ist, für das Wohl ihrer Seelen zu sorgen", wie es das II. Vatikanische 
Konzil in seinem ökumenismusdekret feierlich verkündet hat. Es handelt 
sich um ein Erbe, das ohne Zweifel verschieden ist von dem des Westens, 
aber das nicht weniger bedeutsam ist — obwohl es unter dem wissen­
schaftlichen Gesichtspunkt bisher wenig studiert worden ist.

Das ist auch der besondere Grund, warum ich mit einer besonderen 
Freude die Gründung der „Societe du Droit des Eglises Orientales" be­
grüße. Diese Gesellschaft nimmt sich vor, wie der Artikel 3 des Statuts 
anführt, „die Geschichte der Quellen der Institutionen des kanonischen 
Rechtes" zu studieren, sowie „ein vergleichendes Studium der verschie­
denen Gesetzgebungen, die im Orient Gültigkeit besitzen, zu erforschen". 
Die Gründung der Gesellschaft erfolgte in Rom im September 1969 und 
entsprach einem echten Bedürfnis in wissenschaftlicher Hinsicht. Diese
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Gründung ist mit fast einmütiger Zustimmung aller Experten auf dem Ge­
biet des kanonischen und kirchlichen Rechtes im Orient begrüßt worden. 
Unter ihnen befinden sich die bekanntesten und angesehensten Vertreter 
dieses Wissenszweiges. Ich möchte unter ihnen nennen den verstorbenen 
Professor I-Iamilcar Alivisatos, den weltbekannten Vertreter und Förde­
rer der ökumenischen Bewegung. Ich nenne Professor Willibald Plöchl, 
den Präsidenten der Gesellschaft, dessen zahlreiche Publikationen Ihnen 
allen bekannt sind.

Die Gesellschaft hat beschlossen, die Stadt Wien als Zentrum zu wäh­
len aus verschiedenen Gründen: Zu ihnen zählt vor allem die akademi­
sche Tradition unserer Wiener Universität, wo bereits im letzten Jahr­
hundert ein Lehrstuhl für orientalisches kanonisches Recht errichtet wor­
den war. Die österreichische Regierung hat die Wahl Wiens als eine Aus­
zeichnung betrachtet und hat ihrerseits der Gesellschaft nach österreichi­
schem Recht mit Datum vom 10. Februar 1970 den Status einer persona 
moralis verliehen. Die Gesellschaft hat außerdem eine beachtenswerte 
Unterstützung von seiten der kirchlichen Autoritäten erfahren sowohl von 
seiten der orthodoxen Kirche wie seitens der katholischen Kirche. Ich 
möchte in diesem Zusammenhang an erster Stelle Sr. Heiligkeit, dem öku­
menischen Patriarchen Athenagoras I. nennen, der unter uns vertreten 
ist durch den Archimandriten Archondonis, Vizepräsident der Gesellschaft. 
An zweiter Stelle möchte ich Se. Eminenz, den hochwürdigsten Herrn 
Kardinal Fürstenberg nennen, der durch seine finanzielle Unterstützung 
die Gründungsversammlung im Jahre 1969 ermöglicht hat und der wei­
terhin ihre Bestrebungen unterstützt und fördert. Ich muß außerdem nen­
nen Se. Eminenz den Herrn Kardinal Willebrands, der durch seine Er­
munterungen das Unternehmen in liebenswürdiger Weise gefördert hat. 
Schließlich darf ich noch auf die Hilfe der österreichischen Bischofskon­
ferenz hinweisen sowie auf die Unterstützung durch die orientalischen 
Bischöfe der Vereinigten Staaten und alle anderen, die der neuen Gesell­
schaft ihre Hilfe geschenkt haben.

Der hier in Wien tagende und heute beginnende Kongreß ist der erste 
der Societe du Droit des Eglises Orientales. Im Mittelpunkt dieser Ta­
gung steht die Sorge um das aktuelle aggiornamento der kirchlichen 
orientalischen Gesetzgebung, ein Bemühen, das bis zu den Wurzeln zu­
rückreichen wird. Es ist Ihnen allen bekannt, daß die verehrungswürdigen 
und großen orthodoxen Kirchen heute mit der dringenden Notwendigkeit 
konfrontiert sind, ihre Gesetzbücher den heutigen Lebensverhältnissen 
anzupassen. Im besonderen sei darauf hingewiesen, was Ihnen ebenfalls 
bekannt ist, daß die byzantinischen Kirchen den Beschluß gefaßt haben, 
einen gemeinsamen Kodex auszuarbeiten, der einerseits den Erfordernis­
sen unserer Zeit entspricht, andererseits den heiligen canones treu bleibt, 
die vom Konzil in Trullo approbiert worden sind. Für die Katholiken 
braucht man kaum die Notwendigkeit unterstreichen, die authentisdien 
orientalischen Traditionen zu erforschen, um den Dekreten des II. Vati­
kanischen Konzils zu entsprechen, die zu wiederholten Malen ihre Beob­
achtung einschärfen.

Wie kann man ein solches Vorhaben realisieren ohne ein vertieftes 
Studium, wie die heiligen canones den heutigen Verhältnissen des mo­
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dernen Lebens anzupassen sind. Das ist das Thema des Kongresses. Ich 
möchte nicht zuletzt betonen, daß nach meiner Auffassung ein solches 
Vorhaben sehr nützlich sein wird für das aggiornamento des westlichen 
Codex iuris canonici, weil dessen Reform nidit vollkommen gelingen 
kann, ohne das große Erbe der orientalischen kanonischen Überlieferung 
zu beachten. Die rechtverstandene Devise „lux ex Oriente" — wenn sie 
in sachlicher und wissenschaftlicher Weise Ihrer Gesellschaft zum Beginn 
dieses Kongresses mitgegeben wird — kann nur dem Wohle der gesamten 
Kirche dienen.

Es ist mir ein besonderes Bedürfnis, zu Beginn des Kongresses, an dem 
so viele hervorragende Persönlichkeiten teilnehmen, Ihnen allen ein gutes 
Gelingen und eine fruchtbare Arbeit zu wünschen. Es handelt sich dabei 
ja um die gemeinsame Zusammenarbeit von orthodoxen und katholischen 
Professoren beim Studium der Überlieferungen der Kirdien. Dies ist wert­
voll „einmal für die authentische Botsdiaft unseres Herrn und dann um 
den Bedürfnissen und Hoffnungen der Welt von heute zu entsprechen" 
(vgl. Observatore Romano vom 29. Oktober 1967). Dieses Vorhaben ist 
von Sr. Heiligkeit Papst Paul VI. und Sr. Heiligkeit dem ökumenischen 
Patriarchen Athenagoras I. gesegnet worden. Mit diesen Worten, die der 
gemeinsamen Erklärung entnommen sind, die anläßlich des Besuches des 
ökumenischen Patriarchen in Rom im Jahre 1967 gemacht wurden, darf 
ich diesen Kongreß für eröffnet erklären."

Weiters sprachen Worte der Begrüßung Seine Eminenz Kardinal d e 
Fürstenberg:

„Eminenz, Exzellenzen, hochgeehrte Gäste, meine Damen und Herren,
es ist mir eine Freude, der liebenswürdigen Einladung Seiner Eminenz 

des Kardinal-Erzbischofs von Wien und des Herrn Professor Dr. Willibald 
Plöchl, Präsidenten der Gesellschaft für das Recht der Ostkirchen, folgen 
zu können, und ihnen die herzlichen Grüße der Kongregation für die Ost­
kirchen zu überbringen. Die Kongregation verfolgt mit. regem Interesse 
und großen Erwartungen ihre jetzigen und künftigen Sitzungen. Diese 
Kongresse erscheinen ihr besonders wichtig, um zu versuchen, Klarheit 
und Ordnung in den Studien der vielfältigen rechtlichen orientalischen 
Traditionen zu schaffen.

Wenn ihre gegenwärtigen Studien die Alten Orientalischen Quellen 
in der Modernen Zeit zum Thema haben, so bleiben doch noch viele andere 
Fragen, die von Interesse sind, offen; ich erlaube mir, davon einige zu 
zitieren: ,
— welches sind die rechtlichen Traditionen der verschiedenen Riten?
— welche Differenzierung besteht, unter diesem Gesichtspunkt, zwischen 

den Familien oder Kirchen eines gleichen Ritus?
— wie wird die Weiterentwicklung in der Zukunft dort sein, wo durch 

Abwanderungen verschiedene Zweige eines gleichen Ritus auf einem 
gleichen Territorium zu finden sein werden?

— wie liegen die Dinge im Nahen Orient in der Frage der statuta perso- 
nalia; welche Wichtigkeit wird dieser Frage beigemessen im Hinblick 
der aktuellen Einflüsse auf die gesetzlichen Anordnungen der verschie­
denen Staaten, welche die ottomanische Autorität ersetzen?
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Die Hochachtung, die der Heilige Stuhl ständig für das Kirchenrecht des 
Christlichen Orientes genährt hat, ist durch die Entscheidungen des letzten 
Vatikanischen Konzils wieder neu besonders hervorgehoben worden.

Eine große Freude ist es mir, ihnen eine neue Initiative des Heiligen 
Stuhles bekanntgeben zu können, die ich ihnen hier in dieser Stunde mit- 
teilen darf, nämlich die Gründung einer Fakultät des Orientalischen Rech­
tes am Orientalischen Institut in Rom. Möge sie den Hoffnungen entspre­
chen, die man mit Recht von ihrer Tätigkeit erwartet, in Mitarbeit von 
vielen unter ihnen.

So wünsche ich ihnen in dieser herrlichen Stadt Wien einen guten Erfolg 
■ihrer Arbeiten."

Seine Exzellenz, Metropolit Panteleimon von Korinth:

"As a humble bishop of the Apostolic Church of Corinth, with the many 
thanks for the honorary invitation, I greet heartily the present Conference, 
which Starts today its work here in the famous town of Vienna and which 
is in fact, one result of the initiative of the Society for Canon Law of the 
Oriental Churches.

This initiative taken by the Society for the Law of the Eastern Chur­
ches, is very important, because by this way are brought together cler- 
gymen, as well as theologians and lawyers of the West and the East, in 
order to acquaint with each other, to interchange various aspects and to 
extent their activities for researching on subjects of the Canon Law of 
the Oriental Churches in general.

It is well known, the Eastern Orthodox Church, preserves either in 
theory or in practice (of course as well as possible) the Canon Law, that 
is to say, the sacred canons or rules, composed by well known holy fa- 
thers, by local synods and by ecumenical synods of the church, before 
the unfortunate great schism.

So that the invitation and the taslc of the Society for the Canon Law 
of the Eastern Churches arises very wisely in the present times while 
being theese present times marked by the growing tendency of return 
to the sources as well as by the necessity of approaching each other. The 
revival of Christian customs and the tense of practices of the early church 
is a consoling event which, with the attempt of penetrating to the thought 
of the early Christian fathers, either Latin or Greek, will help all the 
churches to use in the present and modern difficult times what the Apostle 
of the Gentiles St. Paul called "Mind of Christ".

The above presuppositions, as we pray every day in the orthodox church 
will bring, sooner or later our Lord knows, the desired unity of our 
churches after elaborate and deep theological discussions, studies and 
decisions in the spirit of Christian love as shown by their holinesses the 
Pope Paul and the Patriarch Athenagoras, which decisions of the chur­
ches will be under the presupposition of acceptance consequently and fi- 
nally by the faithjful.

Through studies, through lectures as well as through discussions on the 
subject of the Law of the Eastern churches, it will be possible to 
realize the truth, which springs up from the spirit of Jesus Christ, pre- 
sewed and interpreted through the writings of the ancient church fathers,
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from whidi writing the holy canons, of course, cannot be excluded, be- 
cause they present a specific and important, side of the life of the Church.

Your Eminence Cardinal and Archbishop of this famous City, Your Emi- 
nences Cardinal and Nuntious Representative of Apostolic Rome, Your 
Eminence Metropolitan and representative of the Ecumenical Patriarcha­
te, Your Excellencies representatives of the Government, Mister Presi­
dent of the Society, Your Excellencies Metropolitans and Bishops, Dear 
Members of the Assemblee, Clergymen, Professors and Laymen, Ladies 
and Gentlemen,

May this first congress assembled here, become a starting point of 
many fruitful future meetings, which, will be crowned by such success, as 
to cultivate a real threshold for the unification of all Christians in one 
undivided flock under the one flag and by the steady pastoral stick of 
Jesus Christ for the Glory of His and for the unquestioned extend of the 
Salvation and the word of God to the whole world. May God bless, by 
all means, the present and future work of the said society."

*

Seine Heiligkeit der ökumenische Patriarch Athenagoras I., Seine 
Seligkeit der Erzbischof von Athen und ganz Griechenland Hierony- 
m o s und Seine Exzellenz der Metropolit von Leningrad, Erzbischof N i - 
kodim übersandte der Gesellschaft Glückwunschtelegramme mit den be­
sten Wünschen für ein gutes Gelingen des Kongresses.

Anschließend hielt der Vizepräsident der Akademie der Wissenschaften 
Univ. Prof. Dr. Herbert Hung e r den Festvortrag über das Thema: „Wien 
und die Ostkirchen".

Die musikalische Umrahmung der Eröffnung besorgte der Chor der Me­
tropolis von Austria, Zur Heiligen Dreifaltigkeit und das Niederösterrei­
chische Tonkünstler-Oktett.

Zum Abschluß der Eröffnung gab Kardinal König einen Empfang in den 
Räumen des Erzbischöflichen Palais.

Am Donnerstag, den 23. September begannen die Arbeitssitzungen des 
Kongresses. Sie fanden statt im historischen Rittersaal des Niederöster­
reichischen Landtages. Am selben Tag um 18 Uhr wurde die erste Ge­
neralversammlung der Gesellschaft abgehalten. Auf dieser ersten Gene­
ralversammlung kam es zur endgültigen Konstituierung der Gesellschaft 
für das Recht der Ostkirchen nach österreichischem Vereinsrecht. Es wur­
den die Statuten in der vorgelegten Form approbiert' und gemäß den 
Statuten folgende Organe des Vereines gewählt:
Rat:
Präsident: Univ. Prof. Dr. Dr. h. c. mult. Willibald M. Plöchl, Wien 
Vizepräsident: Archimandrit Dr. Bartholomäus Archondonis, Istan- 

bul-Halki
Räte: Vartaped Dr. Mesrop Krikorian, Wien 

Univ. Prof. Dr. Rene M e t z, Strassburg 
Pater Rektor Dr. Ivan 2 u z e k, Rom

• Text s. u. S. 21 ff.
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Sekretariat:
Sekretär und Kassier: Univ. Doz. Dr. Richard Potz, Wien

Weiters wurde auf der Generalversammlung der nächste Tagungsort 
bestimmt. Nach einer kurzen Diskussion einigte man sich darauf, einer 
Einladung aus Griechenland Folge zu leisten, um den Kongreß und die 
zweite Generalversammlung für September 1973 in der theologischen Aka­
demie der Kirche von Kreta abzuhalten.

Die Generalversammlung beschloß ferner die Herausgabe eines Jahrbu­
ches der Gesellschaft für das Recht der Ostkirchen mit dem Erscheinungs­
ort Wien.

Im Rahmen des Kongresses wurde auch ein Abendessen gegeben für 
Persönlichkeiten, die das Zustandekommen dieser Tagung in Wien be­
sonders gefördert haben. An der Spitze der Gäste hatten sich Kardinal 
DDr. Franz König und Frau Bundesminister für Wissenschaft und For­
schung Dr. Herta Firnberg eingefunden.

Ein gemütlicher Wiener „Heuriger" vereinigte alle Kongressisten am 
Donnerstag, den 23. September zu einem freundschaftlichen Beisammen­
sein.

Am Samstag, den 25. September fuhren die Kongreßteilnehmer in die 
Wachau. Im Strandcafe Steiner in Spitz gab’s am Nachmittag eine öster­
reichische „Jause". Vom Vizebürgermeister Dr. Winiwarter und dem Pfar­
rer, Konsistorialrat Schindl begrüßt gab es als besondere Überraschung 
eine Gruppe von Kindern in echter Wachauer Tracht. Die Teilnehmer be­
suchten auch die schöne Pfarrkirche mit dem Musterwerk der gotischen 
Apostelkanzel (1390). Dann ging die Fahrt weiter. Pünktlich um 7 Uhr 
abends trafen die Autobusse unter Glockenläuten vor der Kirdie des 900 
Jahre alten Benediktinerstiftes Göttweig ein, wo sie vom Abt, Prälat 
Dr. Wilhelm Zedinek O. S. B., dem Prior P. Ramoser — der wenige Wo­
chen später der Nachfolger des Abtes werden sollte — sowie den Fest­
gästen empfangen wurden. In der Stiftskirche durch die Sängerknaben be­
grüßt, wurden die Teilnehmer zunächst zum Stiftergrab, des heiligen Alt­
mann vom Abt geführt. Daran schloß sich im neuen Refektorium ein Emp­
fang durch den Landeshauptmann von Niederösterreich Andreas Maurer. 
Die Festansprachen hielten Landesrat Schneider und Abt Dr. Zedinek. Es 
sollte, wie er vorausgeahnt hatte, seine letzte Ansprache sein. Der Tod 
raffte ihn kurze Zeit später als Folge eines Herzleidens dahin.

Am Sonntag, den 26. September fuhren die Kongreßteilnehmer zur gros­
sen Schlußfeier in das große österreichische Marienheiligtum, nach Maria­
zell, zur Magna Mater Austriae. Zum Mittagessen wurde im Zistenzien- 
serstift Lilienfeld Rast gemacht. Abt Prälat Norbert Mußbacher begrüßte 
die Kongressisten in der Stiftskirche und gab in französischer und eng­
lischer Sprache einen Abriß der Geschichte dieser Gründung der österrei­
chischen Babenbergerdynastie. Das Mittagessen war im alten gotischen 
Cellarium maius (13. Jahrhundert) eigens für die Gäste arrangiert wor­
den, wobei die jungen Ordensmitglieder bei Tisch dienten. Dort sang 
auch die Tischgebete der weit über Österreichs Grenzen hinaus bekannte 
ukrainische Kirchenchor von St. Barbara in Wien unter der Leitung seines 
Chormeisters Professor Hnatyschyn. Nach der Ankunft in Mariazell zo­
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gen die Teilnehmer feierlich in die Basilika ein, wo vor dem Gnadenaltar 
der Mutter Gottes ein gemeinsamer Gottesdienst abgehalten wurde, der 
unter der Leitung des dem russischen Ritus angehörenden Diakons Dr. Jo­
hann Kramer stand. Vierzehn Repräsentanten der verschiedenen, am Kon­
greß beteiligten Angehörigen der Ostkirchen und des anglikanischen Dom­
kapitels von Worcester, Dean Dr. Kemp, feierten unter der Führung des 
Metropoliten von Austria DDr. Chrysostomos Tsiler, des Erzbischofs von 
Baalbek Chucrallah Harb und des russischen Bischofs von Wien German 
diesen Gottesdienst, der zugleich nicht nur der religiöse Höhepunkt, son­
dern auch der eigentliche Abschluß des Kongresses war. Auch hier wirkte 
der Chor von St. Barbara mit. Dazu kam noch der ausgezeichnete Kir­
chenchor der Basilika. Der Superior der Wallfahrtskirche — deren Protek­
tor Kardinal Tisserant war — P. Weremund hob unter anderem in seiner 
Predigt hervor:

„Eminenzen! Ehrwürdige Väter! Brüder und Schwestern in Christus!
Im Namen der Mutter Jesu, der „Ganzheiligen Gottesgebärerin", ent­

bieten wir Ihnen unseren ehrfürchtigen Gruß mit den Worten des heili­
gen Paulus im 1. Korintherbrief: „Gnade Euch und Friede von Gott, unse­
rem Vater, und dem Herrn Jesus Christus!" Ihr Besuch in der Basilika zu 
Mariazell bereitet uns lebhafte Freude und verpflichtet uns zu herzlichem 
Dank! Des Herrn Herzenswunsch klang im Evangelium einladend an unser 
aller Ohr: „Daß alle eins seien wie Du, Vater, in mir und ich in Dir, damit 
auch sie eins seien in uns!" (Joh. 17, 21—24).

Um die Einheit der Christen flehte der Herr zum Vater im Himmel! Sein 
Wille und Vorbild soll uns heilig sein! Darum haben wir uns zu dieser 
Feierstunde versammelt. Christi Vater ist unser Vater. Durch die Taufe 
sind wir alle Kinder Gottes und Brüder untereinander. Im Glauben beken­
nen wir alle den einen, heiligen, dreifältigen Gott. Wir wollen dies ein­
mütig, dankbar und voll Freude tun!

Wir verehren alle die eine Mutter unseres Herrn, Maria, als unsere 
Mutter, als Fürsprecherin, als die ganzheilige Magd des Herrn, als die 
Jungfrau und Königin. Wir verehren sie hier in ihrem Heiligtum zu Maria­
zell, das uns durch seine Lichtfülle zeichenhaft zur Pforte des Himmels 
wird.

Eines frommen Benediktinermönches schlichte Tat trug reiche Frucht. 
Man zählte das Jahr 1157, als er an diesem ehrwürdigen Ort für seine spät­
romanische Madonna, die er aus seinem Mutterkloster Sankt Lambrecht 
mitgebracht hatte, eine hölzerne Kapelle zimmerte. So entstand „Maria in 
der Zelle", Mariazell. Was der Mönch gläubig im Herzen trug, verkündete 
er dem notleidenden Volk: das Evangelium von Jesus, dem Erlöser und 
die Verehrung seiner jungfräulichen Mutter Maria.

Mit der Entstehungsgeschichte Mariazells hängen ein Fürst und ein Kö­
nig engstens zusammen: Der slawische Markgraf Heinrich von Mähren und 
der Ungarnkönig Ludwig I. Deswegen weisen ihre kunstvollen Standbilder 
aus Blei vor der Basilika den frommen Pilgern den Weg zum gotischen 
Hauptportal, dem Tor zum Frieden. Aus kleinen Anfängen also wuchs 
Mariazell zum größten Wallfahrtsort des Donauraumes.
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Inmitten der nordsteirischen Bergwelt gelegen, förderte Mariazell durch 
Jahrhunderte die Einheit der Christen verschiedener Sprachen und Völ­
ker, besonders der Slawen, Ungarn und Deutschen. Drei Ehrentitel trägt 
die Mariazeller Madonna: „Mater gentium Slavorum", „Magna Domina 
Hungarorum" und „Magna Mater Aoxstriae“. Heute, in dieser ökumeni­
schen Feierstunde, weitet sich der völkerumspannende Bogen nach allen 
Richtungen und umfaßt viele christliche Kirchen des Ostens und Westens 
in gleicher Ehrfurcht.

Tausende kleine Taten der Liebe, der Ehrfurcht voreinander, Gespräche, 
wie sie bei diesem Kongreß über das ostkirchliche Redit geführt werden, 
und gemeinsame Gebete mögen durch die Fürbitte der seligsten Jungfrau 
Maria unter der Führung des Heiligen Geistes die ersehnte Einheit der 
Kirchen herbeiführen, um die Christus selbst so innig seinen und unseren 
Vater im Himmel gebeten hat. Amenl"

Anschließend an die Feier gab der seither verstorbene Landeshaupt­
mann der Steiermark, Josef Krainer, ein Abendessen, bei dem der Land­
tagspräsident des steiermärkischen Landtages Professor Dr. Koren die 
Festrede hielt. Der Mariazeller Madrigalchor in schmucken Trachten ver­
schönte den Abend. Ein freundschaftlicher Ausklang blieb wohl allen Teil­
nehmern in Erinnerung.
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STATUTEN DER GESELLSCHAFT FÜR DAS RECHT 
DER OSTKIRCHEN

Art. 1

Die Teilnehmer der inauguralen Sitzung haben am 28. September 1969 
beschlossen, die Gesellschaft für das Recht der Ostkirchen zu gründen.

Art. 2

Der Wirkungsbereich der Gesellschaft erstreckt sich auf das Gebiet der 
Republik Österreich. Die Errichtung von Zweigvereinen ist beabsichtigt.

Art. 3

Gründungsmitglied ist, wer diesen Statuten beigestimmt hat.

Art. 4

Zweck der Gesellschaft ist die wissenschaftliche Zusammenarbeit zwischen 
den Fachleuten des Ostkirchenrechts und des die Ostkirchen betreffenden 
Staatskirchenrechts. Die Gesellschaft wird sich mit der Geschichte der Quel­
len und der Institutionen des Kirchenrechts befassen. Darüber hinaus wird 
sie vergleichende Studien über die verschiedenen derzeit in Geltung be­
findlichen Rechtsordnungen im Osten betreiben. Diese Zwecke sollen er­
reicht werden durch:

a) Vorträge und Zusammenkünfte
b) Herausgabe eines Bulletins
c) Einrichtung von Bibliotheken und Dokumentationszentren.

Die erforderlichen Mittel zur Erreichung des Zweckes werden aufgebracht 
durch:

a) Beitrittsgebühren und Mitgliedsbeiträge
b) Erträgnisse aus Veranstaltungen
c) Geschenke, Vermächtnisse und sonstige Zuwendungen

Art. 5

Der Sitz der Gesellschaft ist Wien. Er kann durch einen Beschluß der 
Mehrheit der Mitglieder verlegt werden, sei es während der Generalver­
sammlung der Gesellschaft oder durch schriftliche Abstimmung, unter 
gleichzeitiger Abänderung der Statuten.

Art. 6

Die Gesellschaft setzt sich zusammen aus ordentlichen, assoziierten und 
unterstützenden Mitgliedern.
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Fachleute aller Nationalitäten und Konfessionen des Ostkirchenrechts 
und des die Ostkirchen betreffenden Staatskirchenrechts können ordent­
liche Mitglieder der Gesellschaft werden.

Jeder, der sich für die genannten Fachbereiche interessiert, kann asso­
ziiertes oder unterstützendes Mitglied werden, selbst wenn er keine aka­
demische Qualifikation besitzt, 

über die Aufnahme der Mitglieder entscheidet der Rat.
Vor der Konstituierung des Vereines erfolgt die Aufnahme von Mit­

gliedern durch die Proponenten. Diese Mitgliedschaft wird erst anläßlich 
der konstituierenden Generalversammlung wirksam.

Art. 7

Die Mitgliedschaft endet durch Tod, Austritt oder Ausschluß. Der Ausschluß 
kann vom Rat wegen vereinsschädlichen Verhaltens oder grober Ver­
letzung der Statuten erfolgen.

Art. 8

Alle ordentlichen und assoziierten Mitglieder haben das aktive Wahlrecht 
sowie das Stimmrecht in der Generalversammlung und können sämtliche 
Einrichtungen der Gesellschaft in Anspruch nehmen. Das passive Wahl­
recht für den Rat haben die ordentlichen Mitglieder, für das Sekretariat 
ordentliche und assoziierte Mitglieder.

Den Mitgliedern wird es zur Pflicht gemacht, die Interessen des Ver­
eines zu unterstützen und alles zu unterlassen, was dem Verein schaden 
kann.

Art. 9

Die Gesellschaft wird verwaltet:
1. Durch einen Rat, der sich zusammensetzt aus:

a) einem Präsidenten, auf drei Jahre aus der Reihe der ordentlichen 
Mitglieder von der Generalversammlung durch Stimmenmehrheit der 
anwesenden Mitglieder gewählt. Im Falle, daß es nicht möglich ist, die 
Mitglieder drei Jahre nach einer Generalversammlung wieder zusam­
menzurufen, kann die Wahl auf Initiative des Sekretariats schriftlich 
stattfinden.
b) einem Vizepräsidenten und drei Räten, gewählt auf die Dauer von 
drei Jahren aus der Reihe der ordentlichen Mitglieder in der gleichen 
Art wie der Präsident.
In den Wirkungsbereich des Rates fallen: 
die Aufstellung des Rechnungsabschlusses 
die Vorbereitung der Anträge an die Generalversammlung 
die Aufnahme und der Ausschluß von Mitgliedern
die Entscheidung von allen Angelegenheiten, die nicht ausdrücklich der 
Generalversammlung Vorbehalten sind.

2. Durch ein Sekretariat, das jedoch ein bloß den Präsidenten in der Ver­
waltung unterstützendes Organ ist. Das Sekretariat setzt sich aus drei
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ordentlichen oder assoziierten Mitgliedern zusammen: ein Sekretär, ein 
Vizesekretär und der Kassier der Gesellschaft, die alle auf die gleiche 
Art wie der Rat auf die Dauer von drei Jahren gewählt werden.

Art. 10

Die Mitglieder des Rates und des Sekretariates sind stets wiederwählbar.

Art. 11

Für den Fall, daß ein Mitglied des Rates oder des Sekretariates nicht 
im Stande ist, sein Amt auszuführen, kann der Präsident oder in seiner 
Abwesenheit der Vizepräsident, für dessen Stellvertretung bis zur näch­
sten Generalversammlung Vorsorge treffen.

Art. 12

Der Rat faßt seine Beschlüsse bei Anwesenheit von mindestens drei sei­
ner Mitglieder. Die Beschlußfassung erfolgt mit einfacher Stimmenmehr­
heit.

Art. 13

über den Aufwand der Gesellschaft entscheidet gemäß dem Budget der 
Präsident mit Zustimmung zweier Mitglieder des Rates, nach Anhörung 
des Sekretariates.

Im Falle dringender Ausgaben kann der Präsident allein entscheiden, 
falls der Betrag nicht US 8 200 übersteigt. Das dreijährige Budget, das 
durch die Generalversammlung festgesetzt wurde, kann, wenn nötig, durch 
den Rat bis zu einem Drittel abgeändert werden.

Art. 14

Die Generalversammlung der Mitglieder ist das legislative Organ der 
Gesellschaft. Ihr obliegt die Beschlußfassung über die Anträge und Re­
chenschaftsberichte des Rates, über Statutenänderungen und die Auflö­
sung der Gesellschaft, sowie die Wahl des Rates und des Sekretariates.

Die Generalversammlung besteht aus ordentlichen und assoziierten Mit­
gliedern der Gesellschaft. Sie versammelt sich, wenn möglich, alle drei 
Jahre, grundsätzlich anläßlich eines wissenschaftlichen Kongresses. Für 
die Gültigkeit als Generalversammlung muß die Hälfte der Mitglieder 
anwesend sein. Soweit die Statuten nichts anderes bestimmen, entscheidet 
die Generalversammlung mit einfacher Stimmenmehrheit. Die Tagesord­
nung der Generalversammlung wird vom Rat bestimmt.

Jedes ordentliche und assoziierte Mitglied der Gesellschaft verfügt über 
eine beschließende Stimme in der Generalversammlung.

Bin ordentliches oder assoziiertes Mitglied kann sich durch ein anderes 
Mitglied der Gesellschaft vertreten lassen. Aber ein Mitglied kann nicht 
mehr als ein anderes Mitglied vertreten.
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Art. 15

Die Gesellschaft wird durch ihren Präsidenten und in seiner Abwesenheit 
durch den Vizepräsidenten vertreten, die auch den Rat und die General­
versammlung zu ihren Tagungen einberufen. Die oben genannten jeweils 
Vertretungsbefugten sind für schriftliche Ausfertigungen einzeln zeich- 
nungsbereditigt.

Art. 16

Der jährliche Beitrag der ordentlichen und assoziierten Mitglieder ist nicht 
fixiert. Die Gesellschaft überläßt es jedem Mitglied, dem Kassier einen 
jährlichen Beitrag in selbst gewählter Höhe zu leisten. Es wird der Initia­
tive des Kassiers überlassen, die notwendigen Mittel für die Tätigkeit 
der Gesellschaft zu beschaffen, besonders durch Zuwendungen (Spenden, 
Subventionen) der unterstützenden Mitglieder.

Art. 17

Streitigkeiten unter den Mitgliedern werden durch ein Schiedsgericht ent­
schieden. Das Schiedsgericht besteht aus je einem von den Streitparteien 
namhaft gemachten Mitglied und dem Vorsitzenden, der von den beiden 
anderen Schiedsrichtern gewählt wird. Falls über die Person des Vorsit­
zenden keine Einigung erzielt werden kann, entscheidet das Los.

Das Schiedsgericht entscheidet mit einfacher Stimmenmehrheit. Die Ent­
scheidungen des Schiedsgerichtes sind vereinsintern endgültig.

Art. 18

Die Statuten der Gesellschaft können nur durch die Generalversammlung 
geändert werden.

Die Gesellschaft kann nur durch die Generalversammlung mit 2/3 Mehr­
heit der abgegebenen Stimmen aufgelöst werden.

Art. 19

Für den Fall der freiwilligen Auflösung der Gesellschaft bestimmt die Ge­
neralversammlung oder der Rat einen oder mehrere Liquidatoren und ent­
scheidet, an wen das Vermögen der Gesellschaft fällt.

STATUTES OF THE SOCIETY OF THE LAW OF THE ORIENTAL
CHURCHES

Art. 1

The participants to the inaugural session on September 28th 1969 have
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decided to found the Society of the Law of the Oriental Church.es (So- 
ciete du Droit des Eglises Orientales).

Art. 2

The sphere of activity of the Society is extended over the whole terri­
tory of the Republic of Austria. The foundation of affiliated societies is 
planned.

Art. 3

The Society is made up of those persons who accept these Statutes.

Art. 4

The purpose of the Society is scientific collaboration among specialists 
in Oriental canon law and in civil law, as far as it concerns the Chur- 
dies in the Orient. The Society aims, therefore, at promoting investigations 
into the history of the fonts and institutions of canon law, as well as 
comparative studies of the different legislations used in the East.

These purposes will be realised by:
a) meetings and lectures
b) the edition of a bulletin
c) the foundation of libraries and Centers of documentation.

The funds to afford these purposes will be raised by:
a) the acceeding rates and the members' contributions
b) revenues of performances
c) donations, legacies or other subsidies

Art. 5

The Society maintains its center at Vienna. The center can be changed 
by the vote of a majority of the members, either during the course of 
a General Assembly of the Society, or by written bailots sent by mail, 
modificating at the same time the Statutes.

Art. 6

The Society is made up of ordinary members, associate members and be- 
nefactors.

All specialists in oriental canon law and the civil law that concerns the 
Eastern Churches, whatever may be their nationality or religious confes- 
sion, are eligible as ordinary members of the Society.

All persons interested in oriental law, even though they lack academic 
qualifications, may become associate members or benefactors.

The Council decides on the admission of members.
Until to the Constitution of the Society, members will be admitted by 

the proponents. This membership will be effective at the constituent Ge­
neral Assembly only.
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Art. 7

The membership ends in case of decease, quitting or exclusion.
Tire Council can decide the exclusion of a member for any behaviour 

contrary to the Society's interests or for Violation of the Statutes.

Art. 8

All members, both ordinary and associate, have the active right to vote 
as well as a vote in the General Assembly; they also can dispose of all 
the institutions of the Society.

The passive right to vote for the Council is only given to ordinary mem- 
bers; for the Executive Secretariat also to the associate members.

The members' duty is to support the Society's interests and to abstain 
from any behaviour which might harm the Society.

Art. 9

The Society is governed by:
1. a Council that is made up of:

a) a President who is elected for three years from among the ordi­
nary members by a majority vote of those members who are pre­
sent at the triennal meeting. If it should prove impossible to meet 
every three years, the election may be conducted by mail under 
the direction of the Secretariat of the Society.

b) a Vice-President and three Councilors elected for three years among 
the ordinary members of the Society in the same way as in the case 
of the President.
The activity of the Council includes: 
the balancing of accounts
the preparation of motions to the General Assembly 
the admission or exclusion of members
the decision on any subject which is non explicitly reserved to the 
General Assembly.

2. an Executive Secretariat under the President, which consists of three 
members, a Secretary, an Assistant Secretary and the Treasurer of the 
Society, all elected from among either the ordinary or the associate 
members of the Society in the same manner as in the case of the Coun­
cil.

Art. 10

The members of both the Council and the Executive Secretariat are ree- 
ligible.

Art. 11

If any member of either the Council or the Executive Secretariat proves 
unable to fulfill his Office, the President, or in his absence the Vice-Pre-
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sident, can make Provision for a substitute until the next General Assem- 
bly.

Art. 12

Decisions regarding any activity of the Society, the meetings of mem- 
bers, etc., are to be taken by at least three members of the Council. The 
decisions are taken by simple majority.

Art. 13

The expenditures of the Society are to be decided on, in accordance with 
the budget, by the President with the consent of two members of the 
Council and after consultation with the Executive Secretariat.

Urgent expenses can be decided on by the President on his own if their 
amount is less than § 200.

The triennal budget established at the General Assembly can be re- 
vised, if necessary, to the extent of a third of its amount by the Council.

Art. 14

The General Assembly is the legislative organ of the Society. It decides 
on the Council's motions and reports, on amending the Statutes and on 
the dissolution of the Society and also elects the Council and the Exe­
cutive Secretariat. The General Assembly comprises all members of the 
Society, both ordinary and associate. As far as it is possible, it meets 
every three years, as a rule on the occasion of some academic congress 
of the Society. The presence of half of the members is necessary for the 
validity of the session. As long as the Statutes do not provide anything 
eise, the General Assembly decides by simple majority.

The agenda of the General Assembly is drawn up by the Council.
Every member, whether ordinary or associate, has a vote in the General 

Assembly.
Any member, whether ordinary or associate, can name another mem­

ber of the Society as his substitue and representative.
However, each member can represent one other member only.

Art. 15

The Society is represented by its President or, in his absence, by the Vice- 
President, who also summon the Council and the General Assembly. These 
representatives above-mentioned are also empowered to sign individually 
written terms.

Art. 16

The annual due of the ordinary and associate members is not fixed. The 
Society trusts that each member will send to the Treasurer his annual 
contribution. It will be left to the initiative of the Treasurer to find the

27



funds necessary for the activities of the Society, especially by appealing 
to the benefactors (for donations or subventions).

Art. 17

Controversies between members will be submitted to a court of arbitra- 
tion, which is composed by one member named by each of the adversa- 
ries, and a President elected by the two other arbiters. If no agreement 
upon the president's person can be made, he will be elected by drawing 
lots. The court of arbitration decides by simple majority. Regarding the 
Society, the sentences of the arbiters are final.

Art. 18

The Statutes of the Society can only be amended by a General Assembly.
The Society can only be dissolved by a General Assembly with a ma­

jority of two-thirds of the votes cast.

Art. 19

If the Society is dissolved, the General Assembly or the Council will 
designate one or more liquidators and decide upon whom the goods of 
the Society should devolve.

STATUTS DE LA SOCIETE 
DU DROIT DES EGLISES ORIENTALES

Art. 1

Les participants ä la seance inaugurale ont decide le 28. septembre 1969 
de fonder la Societe du Droit des Eglises Orientales.

Art. 2

La zone d'activite de la Societe portera sur toute la region de la Repu- 
blique d'Autridie. La fondation des societes affiliees est projetee.

Art. 3

La Societe est constitude par les personnes qui adherent ä ces Statuts.

Art. 4

Le but de la Societd est la collaboration entre les specialistes de Droit 
Canonique oriental et de Droit Civil concernant les Eglises de l'Orient. 
La Societe etudiera l'histoire des sources et des institutions de Droit
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Canonique; eile fera aussi des etudes comparees des differentes legisla- 
tions en usage en Orient. Ces buts seront atteints par:

a) des reunions et des discours
b) l'edition d'un bulletin
c) la fondation de centres de documentation et de bibliotheques.

Les moyens pour atteindre ces buts seront fournis par:
a) les taxes d'adhesion et les contributions des membres
b) les revenus des manifestations
c) des dons, des legs ou d'autres dispositions

Art. 5

Le siege de la Societe est Vienne. 11 pourra etre transfere ailleurs par 
decision de la majorite des membres soit au cours d'une assemblee gene­
rale de la Societe, soit par votes ecrits, modifiants simultanement les 
Statuts.

Art. 6

La Societe se compose de membres titulaires, de membres associes et de 
membres bienfaiteurs.

Les specialistes de Droit canonique oriental et de Droit civil concer- 
nant les Eglises Orientales, de toutes nationalstes et de toutes confessions, 
peuvent faire partie des membres titulaires de la Societe.

Toute personne qui s'interesse au droit oriental meme sans qualifica- 
tion academique peut faire partie des membres associes ou bienfaiteurs. 

Le Conseil decide l'admission des membres.
Avant la Constitution de la Societe l'admission de membres sera faite 

par les proponants. Cette affiliation ne sera valide que lors la seance 
de l'assemblee generale constitutive.

Art. 7

L-affiliation se termine en cas de deces, de depart ou d'exclusion.
Le conseil peut decider l'exclusion d'un membre pour cause d'actions 

nuisibles aux interets de la Societe ou ä cause d'une Violation des Statuts.

Art. 8

Tous les membres, titulaires ou associes, ont le droit de vote activs et 
disposent d'une voix deliberative dans l'assemblee generale; aussi peu- 
vent-ils se servir de toutes les institutions de la Societe. Le droit de vote 
passif pour le conseil n'est accorde qu'aux membres titulaires, celui pour 
le secretariat aussi aux membres associes.
Le devoir des membres est de soutenir les interets de la Societe et de 
s'abstenir de toute activite qui puisse nuire ä la Societe.

Art. 9

La Societe est administree:
1. Par un conseil compose:

a) d'un President elu pour trois ans parmi les membres titulaires, par
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la majorite des voix des membres presents ä l'assemblee generale. 
En cas d'impossibilite de reunir les membres tous les trois ans, 
1‘election pourra se faire par ecrit ä l'initiative du secretariat de 
la Societe.

b) d'un vice-president et de trois conseillers 61us pour trois ans parmi 
les membres titulaires de la meme faqon que le President.
La spere d'activitd du conseil inclut: 
l'etablissement du compte final
la preparation des motions pour l'assemblee generale 
l'admission et l'exclusion de membres
le regiement de toute question qui n'est pas reservee expressement 
ä l'assemblee generale.

2. Par un secretariat ex6cutif soumis au President et compose de trois 
membres titulaires ou associes: un secrctaire, un vice-secretaire et le 
tresorier de la Societd, tous elus de la meme maniere que le conseil.

Art. 10

Les membres du conseil et du secretariat executif sont toujours reeligi- 
bles.

Art. 11

Au cas oü un membre du conseil ou du secretariat executif se trouverait 
dans l'impossibilite d'assumer sa Charge, le President, ou en son absence 
le vice-president, peut pourvoir ä son remplacement jusqu'ä la prochaine 
assemblee generale.

Art. 12

Les ddcisions concernant l'activite de la Societe sont prises par le con­
seil, en presence d'au moins trois de ses membres. Les decisions sont 
prises par simple majorite.

Art. 13

Les depenses de la Societe sont decidees, conformement au budget, par 
le President avec le consentement de deux membres du conseil et apres 
consultation du secretariat executif.

Les frais de nature urgente peuvent etre decides par le President seul 
s'ils n'excedent pas $ 200.

Le budget triennal etabli par l'assemblde generale peut etre revise, 
dans les limites d'un tiers, si besoin est, par le conseil.

Art. 14

L'assemblee generale est l'organe legislatif de la Societe. Elle decide 
les motions et le compte rendu du conseil, des modifications des Statuts 
et la dissolution de la Societe; eile elit aussi le conseil et le secretariat. 

L'assemblee generale comprend tous les membres, titulaires ou asso-
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des de la Societe. Elle se reunit autant que possible tous les trois ans, 
en principe ä l'occasion d un congres academique de la Societe. La pre- 
sence de la moitie des membres est necessaire pour la validite de la 
reunion. Tant que les Statuts ne prevoyent autre, l'assemblee generale 
decide par simple majorite.

L'ordre du jour de l'assemblee generale est prepard par le conseil.
Chaque membre titulaire ou associe dispose d'un vote dans l'assemblee 

generale.
Un membre titulaire ou associe peut se faire remplacer et representer 

par un autre membre de la Societe, mais un membre ne peut representer 
qu’un seul autre membre.

Art. 15

La Societe est representee par son President ou ä defaut par le vice- 
president, qui convoquent aussi le conseil et l'assemblee generale ä leurs 
sessions. Ces representants nommes ci-dessus sont autorises ä signer 
independamment.

Art. 16

La cotisation annuelle des membres titulaires et associes n’est pas fixee. 
La Societe fait confiance ä diacun des membres pour faire parvenir au 
tresorier sa contribution annuelle. L'initiative sera laissee au tresorier 
de trouver les fonds necessaires ä l'activite de la Societe, surtout en fai- 
sant appel aux membres bienfaiteurs (pour des donations ou des subven- 
tions).

Art. 17

Des differends entre les membres seront tranches par arbitres. Le tribunal 
arbitral se constitue d’un membre nomme par chacune des parties adver- 
ses, et d’un President elu par les deux autres arbitres. Si aucun accord 
sur la personne du President ne peut etre trouve, il sera elu par tirage au 
sort.

Le tribunal arbitral decide par simple majorite. Les ddeisions du tri­
bunal sont definitives en ce qui concerne la Societe.

Art. 18

Les Statuts de la Societe ne peuvent etre modifies que par une assemblee 
generale.

La Societe ne peut etre dissoute que par une assemblee generale ä la 
majorite des 2/3 des suffrages exprimes.

Art. 19

En cas de dissolution de la Societe, l'assemblee generale ou le conseil 
designe un ou plusieurs liquidateurs et decide ä qui seront affectes les 
biens de la Societe.
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Kommunique der 1. Generalversammlung

An dieser ersten Vollversammlung nahmen über 50 der 90 Mitglieder 
der Gesellschaft teil. Dazu kam noch eine größere Gruppe von Interes­
senten. Festzustellen ist hier, daß die Vorträge und Diskussionsbeiträge 
durchwegs rein wissenschaftlichen Charakter und nicht den Charakter of­
fizieller Erklärungen einzelner Kirchen hatten.

Das Thema des Kongresses „Die alten Quellen des Ostkirchenrechts 
in der Gegenwart" sollte eine Bestandsaufnahme der Vorstellung über 
die Möglichkeiten der Anwendung des alten Rechts heute bringen. Die 
Mehrheit der Teilnehmer trat nicht nur für ein intensiveres Studium der 
alten Quellen ein, sondern auch für eine stärkere Berücksichtigung dieser 
Quellen, sei es bei der Rechtsanwendung, sei es bei der Reditssetzung. 
Diese Einstellung gegenüber den alten Quellen von Seiten aller Kirchen, 
würde keinen geringen Dienst leisten für ein besseres Verständnis der 
gegenwärtigen Probleme kirchlichen Lebens.

Es kann damit jener allen Rechtsordnungen innewohnenden Dynamik 
der Weg vorgezeichnet werden, der das wünschenswerte, ausgewogene 
Spannungsverhällnis von Einheit und Vielfalt in Christus bringt.

Es ist eine Aufgabe der Gesellschaft für das Recht der Ostkirchen, die­
sen Dienst, zu dem sie auf Grund ihrer Interkonfessionalität und ihrer 
Struktur besonders qualifiziert ist, allen anzubieten.
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CAN ALL THE ANCIENT CANONS BE VALID TODAY?

IOANNIS E. ANASTASIOU 

Thessaloniki

The canons of the diurch decreed by the Ecumenical Councils or by 
local councils or by the Fathers of the Church and ratified by the Ecu­
menical Councils are considered as having eternal and divine authority, 
and in consequence they can be neither abolished nor altered. It is main- 
tained that only an Ecumenical Council may alter them.

But all of them were pronounced at a time which is long past, and thus, 
the canons necessarily relate to conditions which prevailed at that time. 
Taking this into consideration, we have to accept that something tem- 
porary has entered into them. Some have already been modified by later 
synods. Conditions have constantly changed and some canons have just 
been neglected and have come in disuse by the church herseif and with- 
out any discussion. Besides, other canons, which are supposed to be 
valid, have been interpreted in such a way that while the canon is in 
force with a new meaning, the practice of the church has changed. „Oiko- 
nomia" was another prevailing element. All these developments ought 
to take place since the church is a living Institution and sometimes has 
to conform externally to new conditions which arise.

Canons refer to the administration of the church and to the religious 
and social life of clergy and laymen.

By this division we can consider the radical changes that have taken 
place in the course of the centuries.

In this paper we are also going to refer to canons which tacitly ceased 
to be active.

The Situation in the Church of Greece will be kept in mind, as our 
research can not be extented to the whole of the Orthodox Church.

A. Administration oi the church

Changes in the administration of the church may be understood through 
the canons. In the beginning the administration was simple and later on 
it was based on the metropolitan system, out of which developed the 
exarchs and the patriarchs. Canon 6 of Nicea refers to exarchs and their 
jurisdiction. In the meantime the throne of Constantinople was elevated 
and canon 2 of the Second Ecumenical Council stressed anew the ad­
ministration of the exarchs, forbidding the intervention of bishops in 
other dioceses, but by canon 3 seniority of honour was given to the bish- 
op of Constantinople second after the bishop of Rome; in this way 
Constantinople instead of Alexandria acquired the second rank in sen­
iority. The reason for this elevation was that Constantinople had be-
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come the New Rome. Then, by canon 28 of Chalcedon, the exarchs of 
Asia, Pontus and Thrace were subdued under the bishop of Constanti- 
nople. Thereby this patriarchate acquired a large jurisdiction and great 
power. All this did not happen at once, but according to the circum- 
stances of the time; by canon 17 e. g. of the same synod it was laid 
down that when a bishop believed he had not had a fair trial by his 
metropolitan, he could apply to the exarch or to the throne of Constan- 
tinople; in that case it was possible for the throne to act or it had al- 
ready acted with a power higher to that of the exarchs.

We might also refer to the procedure followed in the elevation of the 
bishopric of Jerusalem to the rank of patriarchate; this happened by an 
evolutionary process and was completed in the 5th Century at the Synod 
of Chalcedon. These canons do not introduce something completely new, 
but they confirm practices already prevailing in the church. Until they 
were confirmed, however, there existed some irregularity. There has 
been a strong reaction against those canons; when something is not 
written down, it may easily be changed, but as soon as it is formulated 
as a canon it is very difficult to alter it.

With the administration of the metropolitans the provincial synod was 
connected and developed. Canon 37 of the Apostles established that a 
synod of bishops must be assembled twice a year at fixed periods. The 
same is demanded by canon 5 of Nicea and canon 20 of Antioch. Yet, 
the Synod of Charthage (419), while providing for a yearly synod of 
metropolitans (canon 18), by canon 95 defines that the yearly synod of 
bishops will be assembled only in case of need, and upon invitation sent 
to the bishops. In this way a local synod abolished the canon of the Ist 
Ecumenical Council. Furthermore, Emperor Justinian ruled that the syn­
od must be called together once a year, which was decreed by canon 8 
of Trullanum. When the "synodos endemousa" prevailed in Constantinople 
this synod was silently neglected and in the 12th Century Zonaras said; 
„And now these synods have completely been disdained".

It was only in 1923 that in the Church of Greece, a yearly convo- 
cation of the synod of the hierarchy was introduced. The metropolitan 
administration does not exist anymore, since every bishop has acquired 
the title of metropolitan. Only in Crete the old System of administration 
based on the metropolitan System with the bishops of the metropolis 
existed until a short time ago; this old System was also abolished. There 
are many in Greece who strongly insist on the convocation of the synod 
of the hierarchy, but nobody speaks about the metropolitan administra­
tion. In this way the old System defined by the canon has been com­
pletely supressed, and nobody says a word about it.

Canons define the age for Ordination; priests must be 30 years of age 
to be ordained; Dositheos was appointed patriarch of Jerusalem, when 
he was 29 years old, to give only one example; and he knew the canons 
very well.

The election of a bishop must be undertaken by all bishops of the prov- 
ince according to canon 4 of Nicea. When the metropolitan administra­
tion was abolished, the election of bishops was carried out in various 
ways; in Greece, at one time, by the whole body of the hierarchy and
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sometimes by the permanent synod as it is foreseen by the statutory 
Charter of the Church, which often changes.

It is forbidden to give and receive money for ordinationj but for a time 
it had been the custom for the ordinands to give a fixed sum of money 
to the bishop before ordination.

From the very beginning, many canons have forbidden a bishop to 
undertake worldly Offices; otherwise he must be deposed. But in our church 
many bishops have been connected with wordly Offices and none ol 
them has been deposed.

Canon 30 of the Apostles says that if a bishop is elected upon the 
intervention of the secular rulers, he must be deposed. It has never been 
verified, whether the elected bishops have used the secular power to 
be elected.

Regarding the church property it is defined by the 38th and 41th Apos­
tel ic Canons that the bishop takes care of it; it is further laid down that 
the bishop has to appoint. an "oikonomos". Today the bishop acts as 
President of the council of his bishopric, which has the administration 
of the churdi property. The entire church property in Greece is admin- 
istered by bodies of bishops and laymen who acl according to state 
laws.

There are canons which forbid the clergymen to give loans on interest 
(canon 44 Apost., 17 Nie., 10 Trullan., 5 Carth.). In this case it is not 
usury. But the clergymen deposit their own money and the funds of the 
church at the bank and receive interest. Today the church tribunals do 
not strictly follow the provisions of the canons. Generally an attempt 
is made to adapt their rulings to the spirit of the canons; church tribu­
nals are regulated by state laws. There is also a difference in the penal- 
ties; canons usually foresee the strictest penalty, i. e. deposition, which 
is very rarely imposed.

Connected with the canons prohibiting bishops to engage in worldly 
Offices, are canons forbidding clergymen to join the army. They do not 
enlist in the army, but there exists a department for religious affairs in 
the army and clergymen attadied to it are named officers of various 
ranks. The bishop at the head of this department is a general.

Clergymen are not allowed to pray with heretics; moreover, they must 
neither give benediction nor allow Orthodox Christians to be buried in 
their cemeteries. Yet, John, bishop of Kitrous, at the end of the 12th Cen­
tury, expressed the opinion that Romaioi, i. e. Orthodox Christians may 
be buried and have funerals sung by Latins and vice versa. And Deme- 
trios Chomatenos, at the beginning of the 12th Century, said that unleav- 
ened bread of Latins ought not to be considered as common bread; also 
their sacred vessels and vestments ought not to be considered as com­
mon, for they are sealed by invocation of the name of the Lord (Rallis- 
Potlis, 5, p. 433). The same archbishop said that when a bishop is invited 
by them to their church, he can go and he may also give them the blessed 
bread when they visit the Orthodox Church.

Baisamon was asked by Marc, the Patriarch of Alexandria, whether 
it was allowed to give the holy communion to Latin prisoners who asked 
for it. The answer was negative. Latins first ought to renounce their faith.
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Concerning this answer Chomatenos remarks that in his own time many 
learned men do not agree with Baisamon and his answer „because it is 
very merciless and rash"; they add that there has no synodical decision 
been taken on this matter and the Latins are not publicly rejected as 
heretics „but they eat together and pray together with us“ (Rallis-Potlis, 
5, p. 435). For the last 50 years clergymen of our church have prayed to­
gether with clergymen of other confessions. It is probable that prohibi- 
tory canons were pronounced when the struggle against heretics was at 
its peak and there was the danger for the Orthodox Christians to go 
astray.

There are many canons regulating the marriage of members of the cler- 
gy; there are also canons defining which woman a clergyman may take 
as his wife. Bishops were not allowed to marry at all. Canon 2 of Trul- 
lanum regulates transgressions by clergymen with respect to marriage 
and canon 12 says that there are still married bishops, which is forbidden. 
The justification is characteristic; marriage, it says, is prohibited, not 
because apostolic laws are violated or overturned, but for the sake of 
the salvation and improvement of the people and for avoiding any accu- 
sations against clergymen.

In contrast to the above, canon 18 permits marriage to priests and dea- 
cons, but at certain times sexual intercourse is not allowed, as had already 
been prescribed by the Synod of Carthage. That raised a guestion to 
which Baisamon refers in commenting on canon 70 of the sarae synod.

Clergymen and monks ought to cut their hair short (canon 21, 23, 42 of 
Trullan,). Those who grow their hair long are already condemned; since 
for a long time clergymen and monks of our church have grown their hair 
very long and many of them are strongly opposed to any one saying 
that they ought to cut it a little shorter.

There are many canons regarding the translation of bishops, and some 
expressions are used which, the canonists thought, needed an Interpreta­
tion. We might say that the translation of bishops was basically forbid­
den, yet there was a door left. open: it was possible for a bishop who 
proved himself capable in a small diocese to be transferred to a larger 
one in Order to benefit more faitliful. In the Synod of Sardica already 
Hosius of Cordova said that translations of bishops were realized on 
account of greediness and canon 1 decreed that the practice be discon- 
tinued. In his Ecclesiastical History Socrates gives a whole catalogue 
of translated bishops; he says that Bishop Alexander, was translated to 
Jerusalem after two visions sent by God (Socr. VII, 36, Euseb. E. E. VI, 
II) and he adds „people of former times were indifferent towards the 
translation of a bishop from one town to another if there was a need". 
Niceforos Kallistos Xanthopoulos quotes the whole list given by Socrates 
and completes it with more recent examples. Six years ago a storm of 
excitement was raised in Greece on account of the translation of bishops; 
yet, one should remember that. during the time of the Turkish occupation 
translations were common and necessary. The Patriarchate of Constan- 
tinople had no objections to that matter.
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ß. Social and leligious lile ol clergy and laymen

There is a great number of canons for the regulation of the social and 
religious life and conduct of clergymen and laymen.

Many of these canons presuppose the social and ecclesiastical relations 
existing at the time when they were pronounced. Canons referring to 
slaves and questions relating to their dass have only historic meaning. 
There are also canons referring to heretics who do not exist today; e. g. 
the Synod of Carthage gave rise to many canons about the Donatists. 
There are also many canons regulating the ways by whidi the „lapsi" 
could return to church. Other canons regulate family relations or arrange- 
ment of relations between family members not anticipated by the laws 
of today. Penalties established by the canons have been radically changed, 
due to alterations of the penance System. Relations in matrimony 
and divorce are different now. ln some cases, especially in sexual rela­
tions, canons are casuistic and refer to subjects which provoke surprise 
in the reader. The Old Testament influenced the church and naturally 
found a way to enter into the canons, too.

Clergymen were not allowed to eat at taverns of the old type, but for 
the restaurants of today these canons can not be valid. It is also forbid- 
den to them and to the laity as well, to go to theaters on penalty of 
deposition and excommunication respectively. Actors can not bring an 
accusation against a clergyman; they may be accepted in the church, if 
they repent and abandon their profession. Canon 61 of Carthage says 
that the church should demand that. theatrical performances must not be 
held on Sundays and holidays, because it had been observed that in the 
week after Easter people went to the theaters and not to the church. 
Canon 66 of Trullanum says that Christians must go to church during that 
week. Horse-races and other public shows must not take place during 
that period of time.

Regarding the subject whether a clergyman is allowed to go to the 
theater or not, there was a public discussion in Greece some years ago, 
and the conclusion was reached, that at that time there was a prohibition 
on account of the low Ievel of the theater. Today the theater is one of 
the most remarkable elements of cultural life and many actors are im­
portant persons in the life of their country. How could one ask them to 
repent and abandon their career? Regarding the days for horse-races, 
football matches and athletics there is no restriction, on the contrary, 
the usual day for such activities is Sunday.

Canons are strict in regard to the relations of Christians with Jews. 
It is forbidden to eat their unleavened bread, to feast with them, receive 
gifts, to give oil and kindle their lamp, to go to the bath with them and 
to accept the medical care of a Jewish doctor. In my hometown there 
were 2.000 Jews before the war. I think my fellow-citizens have violated 
many of these canons.

Saint Basil says that the Fathers rightly did not consider as homicide 
the killing of people during a war, and they granted forgiveness to those 
who were defending piety and prudence. He then decrees that soldiers 
who kill during a war, must abstain from the holy communion for three
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years. But Zonaras does not agree and says that if this canon is applied, 
soldiers will never receive communion. He then says, that they fight 
against the barbarians, who would otherwise prevail. Nicephoros Phocas, 
according to the same, asked that soldiers fallen in the war should be 
honoured as martyrs, but the bishops of the time rejected this petition 
of the emperor. There is no mention of the Word liberty, nor does he say 
what happens, if the war is fought against Christians and Orthodox Chris­
tians.

Many canons refer to matters of family-life; matrimony, divorce and 
the relationship between husband and wife.

A multitude of canons regulates the impediments to marriage, and 
canonists used to give them great and minute attention. Some of them 
are still valid, but many are silently neglected. Since 1938 marriage 
among second cousins has been permitted in Greece by the Civil Code, 
although the canons do not allow it.

The canons presuppose the power of the father as it was the custom at 
the time of their origin. In canon 42 St. Basil decrees that if a girl marries 
without the consent of the xpcczobntov (keepers), this marriage is con- 
sidered a fornication. Today, however, the laws contain different provi- 
sions on this subject.

Canons are also very strict in case of abduction; even if the parents 
give their consent to the marriage, the abductor is regarded as a forni- 
cator and is censured to four years of absention from the holy commun­
ion. The penalty is imposed even if he marries the girl. Two other 
canons impose the penalty of excommunication on the man.

It is not allowed to perform matrimonies during the fasting time before 
Easter. Many times permission is granted.

When Christians attend a wedding they are not allowed to sing and 
dance (canon 53 of Laodic). Baisamon says that this „canon is already 
inactive and there is no need to comment on it". If this canon were valid, 
everybody in Greece would have been under the ban. When clergymen 
are invited to bless a matrimony, they must leave as soon as the ban- 
quet begins. There are canons regulating conjugal sexual relations and 
forbidding them on certain days.

A divorce is not permitted, but for fornication. There are different Stand­

ards of adultery for man and woman.
Before Justinian, a marriage could be easily dissolved, but that emperor 

prescribed, when a divorce could be granted and there are also fixed 
regulations going bade to other Byzantine emperors. Today it is not diffi- 
cult in Greece to dissolve a marriage and the problems arising are regu- 
lated by state laws at the courts.

It is forbidden for an Orthodox man to marry a heretic woman and 
vice versa; such a matrimony is considered invalid by canon 14 of Chal- 
cedon and 72 of Trullanum. These marriages are usually concluded abroad 
and there are some restrictions imposed on the married couple.

For those who want to get married for the second or third time canons 
are very strict. A man married twice cannot become a clergyman. This 
man is not blessed with a crown and must abstain from the communion 
for 3 years. Concerning the third marriage, St. Basil says in canon 50
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that there exi-sts no law and in consequence a third marriage cannot be 
lawful, but it is preferable to fornication. Since the lOth Century the state 
has allowed third marriages; a man who is married for the third time 
must abstain from the holy communion for five years. A priest is not 
allowed to take part at a banquet of a man who married twice, But Zo- 
naras, already remarks that sudi provisions are „in letters" only; he 
knows that patriarchs and metropolitans took part in banquets of kings, 
married for the second time. It is needless to say that all these canons 
are not valid.

Laymen are not allowed to instruct (Stästoxeiv) or preach at the church; 
if they do so, they are excommunicated for forty days (canon 64 of Trull.). 
Laymen are sheep, they cannot be shepherds. The same holds true for 
women, who moreover may not speak to other gatherings either. But in 
our church it is a common practice for the lay theologians to preach at 
the church.

Women are not admitted to the sanctuary. They are considered as un- 
clean during menstruation; they are not allowed to receive communion 
then or even to enter the church; they must stay in the narthex. Men are 
not permitted to have intercourse with them; if they do, they must abstain 
from communion for 40 days. Baisamon regrets that those women in nun- 
neries stay in the narthex, which according to him is inproper. The opinion 
about the women being unclean is based on the Old Testament. Would 
medical doctors and physiologists accept this opinion?

Laymen are forbidden to eat while hearing music. They must not have 
banquets paying each his own share (canon 55 of Laodic).

Many canons refer to sins and especially to those concerning sexual 
relations: adulteries, fornication, incest, sodomy, masturbation, bestiality. 
It is characteristic that some of these anomalies are discribed and cases 
of particularly repulsive nature are referred to, I give you one example: 
John the Faster decrees: if a boy was in sodomitic relation, he cannot 
later be ordained; though he did not sin, because he was a boy, but his 
vessel was broken and is useless to sacred Service. But if he had the ejacu- 
lation on his thighs, after having been reproached, he cannot be hindered 
from ordination (Rallis-Potlis, 4, p. 441). The canons are contradictory, as to 
whether it is permissible for someone to receive communion, when he had 
had a nocturnal emission. The canons are detailed on these subjects, since 
they had to regulate sins told at the confession. Synods are not occupied 
in detail with these sins, but only the Fathers of the Church. St. Basil, who 
was very strict about these sins, has greatly influenced his posterity; he 
imposed heavy penalties, having in mind the penitential System of his 
time; these canons, as well as those of Gregory the Theologian, have been 
accepted by Trullanum. Yet, a Century earlier John the Faster, patriarch 
of Constantinople (582—595), shortened the time of penance prescribed 
by St. Basil and Gregory the Theologian. St. Basil, having decreed a long 
time of penance for these sins, says: „We write all this, because we want 
to test the fruit of repentance; we do not judge all this by the time of 
penance, but we pay attention to the way of penance." (Canon 84).

John the Faster out the time shorter introducing instead fasting, vigi- 
lance and genuflections, which he said, had not existed at the time of
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the Fathers; only abstention from the communion existed then. „But", he 
continued, „for those who repcnt sincerely and want to sustain an austere 
training of their flesh, leading at the same time a life contrary to that they 
had already lived in sinfulness, it is right and correct to shorten the time 
of their penance in proportion. In this way the time of repentance is short- 
ened for those who are willing to abstain from wine, meat, cheese, eggs, 
fish, olive oil for certain periods of time. Also for those who do genuflec- 
tions and give alms the time is shortened." Tire patriarch preferred canons 
which were more humane. Here is an example: Gregory of Nyssa says that 
an adulterer must abstain from holy communion for 18 years. St. Basil 
decreed 15 years; both of them increased the 7-year penalty imposed by 
the Synod of Ancyra; John the Faster, however, foresaw a penalty of only 
3 years saying that the sinner must eat only bread after the 9th hour 
and do 250 gcnuflections every day. In like manner he shortened the time 
of penance for other sins too, without having synodical authorization to do 
so. Confessionals published lately just repeat these sins and as penance 
they simply eite the old canons and those of John the Faster. As far as I 
know, the priests hearing confessions never impose the penance foreseen 
by the old canons,

There are heavy penalties for abortion; they are imposed on women 
and on those who in any way cooperate in it. The same strietness is shown 
for those who use contraceptives. Abortions are today more frequent than 
before. Is it possible to solve this problem by the old canons? In Greece 
abortions are counted in thousands.
Men who trim their hair are subjected to excommunication (96 Trull.). If 

somebody does not go to church for three Sundays, he is excommunicated. 
On Sunday one must not walk around without any need or if one is forced 
to do so. One must not work the whole week after Easter (Niceph. Omo- 
log. Rallis-Potlis, 4, p. 431). Genuflections on Sunday are forbidden. But 
today many do prostrate on Sunday during the liturgy.

Regarding fasting, there are many relevant canons dealing with it in 
detail. In the first centuries fasting was of a different kind; later on the 
type we have now prevailed. The canons are very strict on those who do 
not fast; and now I do not know how many Greeks ought to be under the 
ban for breaking those canons. According to the canons a good Christian 
must keep fasting for 225 days a year.

There are regulations showing that attention is paid to superficial things 
and not to essential ones. At the end of the 4th Century Timothy, the pa­
triarch of Alexandria, answered to the question whether someone was 
allowed to receive communion after having swallowed some water before 
going to church when he was washing his face or while he was in the bath; 
he replied in the affirmative. There exist more such questions.

It is forbidden to give shelter to someone who abandoned his monastical 
statns; he must not even be greeted.

From our research conducted so far, it may be seen that the synodical 
canons regulate serious questions concerning the life of the church and 
the faithful; some of them and some pronounced by the Fathers of the 
Church refer to questions of everyday life and to sins of the Christians.
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The synodical canons know two penalties, deposition and excommu- 
nication, and these are the heaviest ones. In Greece excommunication is 
pronounced by the Synod after perinission is granted by the Ministry of 
Education and Religions. Which one is the more powerful organ, the one 
pronouncing the excommunication or the one giving permission for it to 
be pronounced? In the period of the Turkish occupation excommunications 
were quite commonly pronounced; when somebody lost his horse or his 
cow, the priest pronounced an excommunication on the supposed thief, 
so that — being afraid of it — he would restore the stolen cattle. The 
Canons of the Fathers, which guide priests receiving confession, eite some 
more penalties and very rarely impose abstention from holy communion 
for lifetime.

Evidently, penalties are imposed by the ecclesiastical courts or by the 
confessors; the question could be asked, whether someone who does not 
reach the court or the confessor is automatically subjected to the penalty 
of excommunication foreseen by the canons?

There arises another question: many of the canons presuppose another 
epoch different from the cultural and social Outlook of our own times; 
they also refer to relations among men which are different, from those 
that we know; how could these canons possibly be valid today?

We have seen that synods changed the canons and even certain prelates, 
on their own initiative, changed the penalties by giving them another 
Interpretation. For cenluries there has been no change in the canons; the 
question is very critical, since serious subjects regulated by them are com- 
pletely different today and the church officially acts in contradiction to 
the canons.

There is much talk about the codification of old canons. What is such 
a Codex of canons going to include and which are the criteria for selecting 
the old canons? Would the new conditions of life be taken into consid- 
eration, as well as scientific progress, opinions on penalties, anthro- 
pological and psychological research? Would all these be duly considered 
— and they would have to — I do not know what. form this codification 
will take.

There is another aspect to be considered; in each Orthodox Church there 
exists a different System of administration and different relations between 
church and state. In addition there is a different System for the election 
of bishops. Should all these be taken into account, I wonder if existing 
canons could cover these conditions. Thus, there is a need for new canons 
to be decreed.

One must also bear in mind the many changes we are faced with in our 
days, e. g. the neglect of authority. The church enjoys no more the author- 
ity she had in former times. This is a serious problem, if the Church wants 
to have canons that are not only decreed but also obeyed.

But if we have a codification, there is another danger, namely that the 
canons become a sort of law evolving into a fossilized legal System that 
is totally alien to the spirit of orthodoxy. How can we have a legal System 
of canons relating to sins and transgressions?

Tolstoy once saw a Sergeant beating a soldier. "Why are you beating 
him?" he asked, „haven't you ever read the Gospel?" „Well", the Sergeant
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replied, „have you ever read the rules and regulations of the Army?" The 
canons of the church are not rules and regulations, they must be like the 
Gospel.

And there we must pay attention to the spirit of canons. The theme 
reflected in all of them is that the church, the divine Institution, has an 
Organization aiming at salvation and at giving the sanctifying grace. Cler- 
gymen are put to serve the faithful and to transmit the grace. Christian 
people receive the grace and cooperate in adiieving salvation and receiv- 
ing the grace of God. If we see the canons interwoven into God's benev­
olent will, then they lose their legal meaning and become means of pro- 
moting the salvation of the people. They are only propositions to help 
Christians towards obedience to God and His Church; they are guides of 
the conscience, not guards of it.

When a sinner comes and seeks the grace of God he wants to find love, 
compassion and mercy, not laws; he finds laws at the law courts. That 
is what Jesus Christ, our Lord, promised. The same applies to the adminis- 
tration of the church; it must be unlike that of a state. In the administra- 
tion of the state there is no place for „oikonomia“.

If those who apply canons are animated by the spirit of the Gospel, then 
the canons become helpful means for salvation and for a good administra- 
tion of the church. If canons are understood as legal rules and regulations, 
then they become obstacles for the salvation of the Christian people.
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A COMMON CODE FOR THE ORTHODOX CHURCHES

BARTHOLOMEW ARCHONDONIS 

Istanbul

I. While the Roman Catholic Churdi is preparing the revision of her 54 
year old Codex Juris Canonici, and rigorous discussions are taking place 
about her Lex Fundamentalis, the Orthodox Churches are occupied with 
the study of their sacred canons and their canonical institutions with a 
view to their codification. This whole subject will figure on the agenda 
of their future General Council1.

II. We talk about a Code of the Roman Catholic Church and about one of 
the Orthodox Churches. This difference of singulär and plural does not 
imply that these Churdies have a different ecclesiological conception of 
themselves. It only means that the Roman Catholic and Orthodox Churches 
have different administrative Systems, different external forms and struc- 
tures, the former having a monarchical structure and the latter a structure 
based on the principle of independent (autocephalous) local Churches, 
which are et the same time one Church. It is therefore correct to speak 
about a Code of the Orthodox Church, as well as about a Code of the Ortho­
dox Churdies.

III. The work of codification of the sacred canons of the Orthodox Church, 
which is now being undertaken for the first time many centuries after their 
original formulation, will of necessity be connected with their revision. 
Otherwise the Code would be of more theoretical than practical use, 
where as the codification is mainly required for practical reasons. The 
inevitable connection between the codification and the revision of the 
Church's legislation gives it far greater importance, because the whole 
work is combined with the work of the renewal of the external forms of 
the Orthodox Church. This will be one of the major aims of the future 
Holy and Great Synod of the Orthodox Church, the other being that of 
unity. The late Greek canonist Alivisatos was right in saying that we can- 
not talk about a real renewal of the life of our Church without the revision 
of the Church's legislation, by means of a codification.

IV. Among Orthodox Bishops and theologians there is no unanimous 
opinion regarding this revision, which will imply the change, fusion, shor- 
tening and even abrogation of some canons. Some Orthodox Bishops and 
theologians not taking account of the clear Statements of the Councils and 
Contemporary political legislation, think that canons and dogmas are pos-

‘ See: B. Ch. Archondonis, On the Codification of the Sacred Canons and the Canonical 
Institutions in the Orthodox Church, Thessaloniki 1970 (in Greek).
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sessed of the same value and authority and are both eternal and undaang- 
ing in character. They consider the canons as positive laws of disputable 
authority for all places and all times. Thus they turn the canons into an 
„idol for foolish worship", as has been rightly pointed out.

Others, with whom we agree, distinguish between dogmas and canons, 
between the life-giving spirit and the deadening letter of the law, between 
essence and form, core and covering. The late Professor N. Afanasiev 
says epigrammatically: „The truth that canons express is in itself abso­
lute, but the content of canons is not this truth itself, but the mode through 
which this truth must be expressed in a given historical form of the 
Church's Life. Canons express the eternal in the temporal"2. J. Meyen- 
dorff expresses the same opinion as follows: „Ecclesiastical canons are 
the expressions of . . . the fundamental presence of the Kingdom among 
men, and they help the parts of the Body to remain together, but they can 
never replace truth itself"3.

The canons would be, as dogmas are, for ever unchangeable, were they 
based only on divine law. But the Church's law is a divino-human law4, 
for the Church is not only invisible but visible as well.

The only laws which are unchangeable are the fundamental laws of the 
Church which were formulated basically by the Lord and the Apostles, or 
those which are in accordance with the essence of the Church and are ex­
pressions of it. Other canons, brought into being by temporal necessities, 
express the essence of the Church in her various historical forms of ex- 
dstence. Such canons can be changed or even abrogated, if they do not any 
more serve the purpose for which they were originally issued.

As the Church is also a visible Institution with her own Organization, it 
is natural that her legislation, sensu stricto, should constitute the main 
source of her law. The ancient canons, are therefore the main and most 
fundamental source of Church law, in the sense that they contain the 
guiding and fundamental principles, on which all legislative work of the 
Church, created by changing ecclesiastical circumstances, must be based. 
The Church's legislation must always aim: firstly, at the application of the 
above mentioned principles in accordance with the special needs oft the 
Church in a given age, and secondly, at the elaboration of these principles 
in specific appropriate canons. These must always serve the purpose of 
the Church and its achievement. This is the task, the „raison d'etre“, of 
the sacred canons and generally of ancient sources of Oriental Canon 
Law, the subject of this General Assembly.

The possibility of the modification and the abrogation of the canons, 
according to the needs of the time, is testified to by various Church Fa- 
thers and authors such as Basil the Great, Tertullian, Augustin and Leo 
the Great. The same possibility is also suggested by Contemporary theo- 
logians and canonists and especially by the practice of the Church, which, 
guided by the Holy Spirit, follows practices always tending to foster the

3 The Canons of the Church: Changeable or Unchangeable, in: St. Vladimir's Seminary 
Quarterly II (1967) 62.

3 The Holy Spirit in the Church, in: John XXIII Lectures, vol. I, New York 1966, p. 75.
1 N. Alanasiev, loc. cit., p. 61.
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achievement of her highest purpose, that is to say the Salvation of the 
human souls.

The changing of canons, in which the Church has absolute power and 
competence through her legislative authority, should be carried out care- 
fully so that no-one may be shocked. Changes should be made only when 
there is „utilitas evidens" and „necessitas urgens" and with the aim of 
serving the salvation and the progress of the peoples, as stated in the 
12th canon of the Council in Trullo.

V. Within the Orthodox Church not many steps have been taken towards 
the codification of the canons and in connection also with their revision. 
The Panorthodox Preparatory Commission that met in Mount Athos in 
1930, accepted the Suggestion of the representative of the Patriarchate of 
Alexandria and included the subject of the codification of the canons in 
the prepared list of subjects of the future Prosynod. The 3rd Byzantinolo- 
gical Congress, held in Athens in 1930, and six years later also the Ist 
Congress of Orthodox Theology in Athens, expressed the wish that the 
work of codification, having such a high scientific and ecclesiastical im- 
portance, should be carried out soon. The Ist Panorthodox Conference, 
held in Rhodes in 1961, and which revised and enriched the list of subjects 
for the future Prosynod (and since 1968 "Synod“), included in the list the 
codification of the canons. The 4th Panorthodox Conference of Chambesy- 
Geneva (1968), confirmed these decisions. The Interorthodox Preparatory 
Commission of the Holy and Great Synod, constituted by the 4th Panor­
thodox Conference and held in Chambesy two months ago (July 1971), 
unanimously expressed the desire that the Ist Presynodal Panorthodox 
Conference should revise the list of the themes of the Synod as prepared 
in 19615. From this tribune we are so bold as to make an appeal to the 
next Panorthodox Conference that it should not cross out the theme of 
the codification from the list because of its great importance and the ur- 
gency of the longed for renewal of the Orthodox Church that also par- 
tially depends on the codification of the canons. The next Presynodal 
Panorthodox Conference should call on all the Orthodox canonists to deal 
with the subject in detail, beginning this difficult but necessary work 
as soon as possible.

In 1965, on the proposal of Professor Alivisatos, the Academy of Athens 
decided to undertake the work of the codification. The Church of Greece 
and the Ecumenical Patriarchate expressed their joy at this decision of the 
Academy. More than six years have passed and no positive steps have 
been taken by the Academy towards the realization of its decision. Fur- 
thermore objections have been raised against the Suggestion that this work 
should be undertaken by the Academy which is neither an ecclesiastical 
nor a theological Institution. That is why we insist on our modest pro­
posal that the future Presynodal Panorthodox Conference should entrüst 
the codification of the sacred canons to all the Orthodox Autocephalous 
Churches. These Churches should invite then their theologians, canonists 
and other competent persons to perform this work as soon as possible.

5 Communication of the Preparatory Commission, art. 6. Episkepsis, No. 36, p. 9 (in Greek).
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It would be an omission if we did not emphasize the fact that the late 
oanonist of Athens Alivisatos was the person who more that anybody eise 
recognized the necessity for the codification and worked for it.

VI. The codification of the sacred canons has become necessary both be- 
cause of their „quantity" and their „quality". Some of them contradict 
each other, others sometimes, even of one and the same Council, contain 
repetitions, others have fallen into disuse by reason of the creation of 
customs contrary to them or the issue of new canons on the same subject. 
Those are facts. But it is also a fact that the Churdi has up today not decid- 
ed officially on the number and the content of such canons as are not 
applied or inapplicable or on any criteria to distinguish them from those 
which are, also de facto, valid today. It has been said that the indiffer- 
ence towards the Observation of the ecclesiastical canons leads to disor- 
der. But we are bold to say that in the creation of this disorder the Church 
herseif has had her part to play since, in the Corpus of her canons, she 
has preserved canons no longer in use or applicable. How can the Churdi 
demand from her faithful members the Observation of the canons as a 
whole when among them there are also inapplicable canons? The faithful 
cannot be expected to be able to distinguish between applicable and inap­
plicable canons.

Nevertheless not all Contemporary theologians and canonists share the 
opinion that there is a necessity for and the possibility of a Codex Juris 
Canonici for the Orthodox Churches. Some in principle have no objection 
to the codification, but they think it difficult because of the dissimilarity 
of the legal Systems of the various Orthodox Autocephalous Churches; this, 
they hold, imposes the need for a different codification for each one of 
them. We think that this opinion ist not true, because, as is acknowledged 
by Orthodox and non-Orthodox sdiolars, the Orthodox Churches have ba- 
sically a single law, whose most important sources are common and pan- 
orthodox. The Orthodox Church is neither the sum of a number of inde­
pendent Churches, nor a federation of Churches, a „Kirchenbund", with 
external, inter-church law, but one Church, the Body of Christ, within which 
the local Churches are expressions of the One, undivided, living, holy, 
catholic Church in various places. This one Church has organically a single 
law, which expresses and makes a reality of the dogmatic unity that 
exists among the Autocephalous Churches. A multiplicity of codifications 
should be avoided because they would not serve Orthodox unity but even 
damage it. A common Code for all the Orthodox Churches would on the 
contrary however contribute to the reinforcement of this unity that binds 
together the sister Orthodox Churches and foster their being seen to be 
one Church well organized, but without any exaggerated Organization, 
ready to fulfill her mission in the world with a United and consequently 
more widely valid legislation.

Finally, there are sdiolars who reject the codification of the sacred can­
ons as not being in accordance with the Orthodox spirit; they Claim that 
the deep unity in faith and worship which exists between the Orthodox 
Churches can take different forms of expression according to the various 
local traditions. That would be true, if the Church were only a charismatic
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body. But the Church is a divino-human Organization, within which the 
regulär evolution of ecclesiastical life must be safeguarded by a Code, 
in such a way that the further evolution of Orthodox Canon Law will not 
be prevented and the Code will not become an iron collar imprisoning 
the Churdies and abolishing the liberty which God granted to men.

VII. The task of the codification of the canons is a purely ecclesiastical 
affair. That is why the competent. organ to carry out this task is the Churdi. 
Both the revision of the present Church legislation and the amending of 
it, through new canons, are part of the competence of the legislative 
authority of the Church, which constitutes an inseparable part of the po- 
testas jurisdictionis. This potestas, as well as the poleslas ordinis and the 
potestas magisterii, originate from the triple spiritual authority of Christ. 
Prior to his ascension to heaven the Lord made his Apostles bearers and 
continuators of this triple authority and likewise through them their canon- 
ical successors, the bishops. Therefore only the bishops, assembled in 
Ecumenical Council, have the right to codify the canons. An Ecumenical 
Council is indispensable for approving and confirming the Orthodox Co­
dex Juris Canonici, because the revision of the present canons can only 
be undertaken by an authority equal to that whidi had issued them; this 
is in accordance with the well-known principle of the law.

If the Academy of Athens or another institution or a group of scholars 
etc. prepares the Orthodox Code, this Code will have no authority to do 
so without Panorthodox acceptance and confirmation.

VIII. The scholarly work of codification would contain the following four 
points:
1. The unification of the canons of similar content. Many canons have no 
practical importance, because they are repetitions of previous canons. In 
such cases the fundamental canon should be given preference over simi­
lar canons repeating it, based on it. (e. g. canon 4 of the Ist Ecumenical 
Council for the election of bishops, 34th Apostolic canon for the conciliar 
institution). This preferred canon may and must be completed by elements 
taken from later similar or related canons.
2. The abolition of no longer useful canons. „Cessante ralione legis, ces- 
sat lex“ or „ubi deiicit ratio legis, deficit lex ipsa“, as the Romans said. 
According to this principle, the canons, the ratio of which no longer exists, 
are considered dead, because „ratio legis est anima legis“. And such dead 
canons must be cut out of the Corpus of our legislation and put in footnotes 
or in an appendix to the Code, because although now lacking practical 
importance, they have not lost their scholarly and historical importance.
3. The modification of some canons according to later ecclesiastical con- 
cepts and understanding. The change of attitude should be specially ta­
ken into consideration in the field of penal law. A modification of the 
canons which regulate the relations of the Orthodox to other Christians 
and to other religions is also necessary. In Order that the Church may be 
realistic and vitally present in the modern world, certain canons need 
modifying on a more realistic and human basis.
4. The study of the problem of the agreement betwecn the various canoni- 
cal regulations and the ecclesiastical institutions of the State. The ancient
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State laws on ecclesiastical matters that hold for the whole Orthodox 
Church will have to go through the same processes as the canons (uni- 
fication, cancellation, modification). From the new State laws the Code 
will retain only whatever can hold good for all the Orthodox Churches. 
It would be useful to add an appendix to the Code conlaining the State 
laws in use in each Autocephalous Church and another parallel one con- 
taining the special canonical institutions valid in each Church, In this way 
everybody would know exactly the entire law in use in each Autocepha­
lous Church.

The Code will not include provisions about Church-State relations be- 
cause of the difference in such relations in various countries and the im- 
possibility of regulation of such relations by one side only.

Our Code may have one of the following four forms dependant on the 
method that is to be adopted:
1. A form in accordance with the Order of importance of the organ which 
issued the canons (as canon 2 of the Council in Trullo follows this Order) 
— although after the confirmation by this 2nd canon all the canons are 
equal.
2. The chronological form.
3. The alphabetical form.
4. The form based on content, which form we consider the best be- 
cause it would bring together and place next to one another the pro­
visions dealing with similar themes.

On the basis of the triple spiritual authority bestowed on the Church 
by the Lord, we think that the Code should consist of three parts:
1. An administrative part. That is to say the part containing all the pro­
visions about the administrative as well as the legislative authority which 
is inseparably linked with it.
2. A part including canons about the sanctifying work of the Church.
3. A part including canons relevant to the subject and object of the po- 
leslas magisterii. Canons referring to missions also belong to this part.

The Code should begin with an introduction preceeding those three 
parts, including Statements concerning the essence of the Church as a 
visible Organization, general definitions of the canons and the State laws 
for the Church, and about the relations of the Orthodox Autocephalous 
Churches between themselves, etc. These relations may form a new branch 
of Orthodox Church Law today6.

As to the method of construction of the Code and its content, we may 
further add the following:
1. The canons and later laws issued for ecclesiastical use at a certain 
very specific time and in and for certain very specific circumstances, 
are not to be included in the Code. For example the canons punishing 
those who yielded to violence (lapsi) during the persecutions.
2. The historical Information included in some canons should be left out 
for adding unnecessary weight.

* V. Ivanovits Talysin, Ai diekklesiastikai sdieseis ton Orthodoxon Autokephalon Ekkle- 
sion os klados tou Orthodoxou Ekklesiastikon Dikaiou: See about it Ekklesia 45 (1968) 151 
(in Greek).
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3. The Code should only include canons referring to subjects of canon- 
ical order and discipline and not canons of dogmatic, moral, ascetic 
and liturgical content.
4. If there are two contradictory canons on the same subject the predom- 
inant principle of „lex posterior derogat legi priori“ should be applied 
instead of the opposite principle according to which „qui prior est tem­
pore potior est jure". According to the principle „lex posterior generalis 
non derogat priori speciali", the older Provision should be preferred if 
it is of a special character in relation to the newer one.
5. The Code should be completed by: a) Elements taken from the local 
Church legislation of the Autocephalous Churches. b) Certain Church pro- 
visions of the State, as also practiced in ancient times: "Quando de ali- 
qua re in legislatione ecclesiastica regula certa et Clara deerat, ipsa ex 
jure civili accipi deberet". c) Provisions of the law of custom. d) Provi- 
sions of the Code for the Oriental Catholics, and perhaps even of the 
Latin Codex Juris Canonici. This has ecumenical importance also, be- 
cause the Roman Catholic Church and the Orthodox Church, having many 
common aspects in their Church life, approach more and more each 
other and that reconciliation and unity so desirable to both parties may 
thereby be facilitated. The Canon Law can facilitate ecumenical dialogue 
and must not obstruct it. Fortunately the importance of Canon Law in 
the field of Ecumenism is beginning to be recognized today: „There is 
no discipline of the sacred Sciences as amenable to ecumenical endeav- 
ors as canon law"7. Our Society, made up of Roman Catholic and Or­
thodox canonists, can certainly help very much in this field.

IX. At all times, but especially in periods of aggiornamento such as to­
day, new canons have been issued by the Church. In this way, in our 
days, on the occasion of the codification of the canons, all ommissions 
observed in the Code will be completed by the issue of new canons 
which will regulate the new aspects of the Church life which the pre- 
vious canons have not covered. N. Afanasiev writes about the promul- 
gation of new canons by the Church: „The Church cannot live only by 
the existing canon law, which is in reality the law of the Byzantine Churdi 
supplemented by the decrees of local Churches. The Churdi has the right 
to perform Creative canonical work at all times, not just at a restricted 
period of time"8. These new canons will be canons of the Ecumenical 
Council which will confirm the new Code and will contribute to the 
maintenance and increase of canonical unity between the sister Ortho­
dox Churches. The new canons will formulate the new forms of the 
Church's existence, by which the dogmatic teachings will be expressed 
in the most complete manner appropriate to our age. These canons should 
be based on guidelines derived from ancient canons. The scope for ec- 
clesiastical legislation lies in the elaboration of these principles in the 
form of new canons.

7 V. Pospishil, Sources of Eastern Churdi Law, in: John XXIII Lectures, col. I, New 
York 1966, p. 113.

* N. Atanasiev, loc. eit., p. 67.
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Some scholars will probably be afraid that the issue of new canons 
after so many centuries of relative inaction, will lead to errors and con- 
sequently that it would be better for us to remain satisfied with the ex- 
isting canons. To those scholars we may answer in the words of Afana- 
siev: „Mistakes can be avoided only through a clear and correct canon- 
ical consciousness and under the condition that creativity always re- 
mains full of grace in the Church. 1t is impossible to protect ourselves 
from error by refusing to be Creative, since the very rejection is a yet 
greater error and a Violation of the divine-human will, and also because 
it opens up greater opportunities for the Operation of jus humanum in 
the Church'"’.

X. The new Code must be confirmed by the future Ecumenical Council 
because it will modify and abolish canons of previous Ecumenical Coun­
cils. This has been mentioned above. We may only add that this con- 
firmation is also necessary because the Code will contain new canons 
which should derive from the Ecumenical Council, which is the only 
proper organ to legislate for the whole Orthodox Church. That Ecumenical 
Council will only approve and confirm the Code which will be prepared 
by theologians and canonists. After its preparation and prior to the con- 
vocation of the new Ecumenical Council, the Code can be applied as 
having binding force for all the Orthodox Churches after their universal 
common assent to it, since „quod omries tangit, dehet ah Omnibus appro- 
bari“. This is in accordance with an ancient practice of the Church by 
which in non dogmatic questions and sometimes even in dogmatic ones 
the Churches did not hold councils but settled them by common agree- 
ment brought about by means of correspondence and visits. The new 
Ecumenical Council will confirm a posteriori and officially all that has 
come about as a result of the application of the provisions of the Code 
but that is opposed to the decisions of previous Ecumenical Councils.

XI. The basic difficulties in the work of codification are the following: 
a) Our lack of that deep study that could theoretically solve some Prob­
lems and on which legislation would subsequently be based, to) The 
revision of the whole legislation, which is the first one to take place 
after many centuries. c) The language problem of the Code.

Nevertheless these difficulties should not be overestimated. There are 
many factors that could support and facilitate the work, as for example, 
the local Codes of the Autocephalous Churches and especially that of the 
Serbian Church. The studies of Orthodox canonists especially in recent 
years. The two Codes of the Roman Catholic Church, the progress of the 
preparation of our Holy and Great Synod, etc.

XII. It is acknowledged also by non-Greek scholars that the Greek lan­
guage was the language of the canonical legislation from time of the 
canons of the Councils of the first centuries up to the canonical insti- 
tutions of the Patriarchal Synod of Constantinople in recent times. There- 
fore the original language of the Code should be greek. It is obious that

* N. Aianasiev, loc, cit., p. 68.
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the Code will be translated into the language of each Orthodox nation 
in accordance with the old tradition of the Orthodox Church that she 
should offer her written spiritual riches to her children in their own 
languages. Such translation would not be an easy task, but in as much 
as it is essential, it should be undertaken at the same time as the codifi- 
cation or as soon as possible after it.
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MINISTRE ET SUJET DES SACREMENTS DANS LES ANCIENS CANONS
ET AUJOURD'HUI

CHARLES DE CLERCQ 

Rome

Dans cet expose, nous relevons d'abord ce que les principaux anciens 
canons1 ont decide au sujet de la validite des sacraments conferes hors 
de la vraie Eglise et montrons comment est nee la theorie de l'economie, 
nous considerons ensuite comment se pose aujourd'hui le probleme de la 
„communicatio in sacris sacramentis".

I

Le premier concile oecumenique, ä Nicee en 325, a surtout voulu realiser 
une oeuvre de paix et d'unite dans une figlise ä laquelle s'ouvraient les 
plus larges perspectives de stabilite et d'apostolat. Le canon 8 du concile 
reconnait les ordinations faites chez les Cathares ou Novatiens, pourvu 
que leurs clercs soient reconcilies par l'imposition des mains, admettent 
par ccrit certaines doctrines qu'ils avaient jusqu'alors rejetees et acceptent 
les droits acquis de la vraie hierarchie. Le canon 19 declare au contraire 
que les disciples de Paul de Samosate doivent etre rebaptises conforme- 
ment ä une decision qui a ete prise anterieurement, mais les clercs peu- 
vent etre ensuite reordonnes. Une lettre synodale concernant les clercs 
schismatiques meletiens contient des dispositions analogues ä celles du 
canon 8 sauf que ces clercs n'ont pas ä faire une retractation ecrite. La 
severite niceenne vis-ä-vis des Pauliniens a ete expliquee differemment: 
certains la justifient du fait que les Pauliniens rejetaient la divinite du 
Christ, Athanase, eveque d'Alexandrie, souligne en effet qu'ils employaient 
la formule normale du bapteme mais l'entendaient dans un sens contraire 
ä la vraie foi2 , d'autres insistent sur la regle promulguee par un synode 
anterieur que le concile de Nicee estime ne pouvoir changer3 4. Les canons 
du concile de Gangres vers 343* anathematisent le rigorisme des Eusta- 
thiens, la lettre synodale precise que ceux-ci doivent rejeter leurs erreurs 
avant de pouvoir etre repus dans la vraie Eglise. En la seconde moitie du 
IVe siede, dans la collection canonique dite de Laodicee, selon le canon 
7 les Novatiens, les Photiniens et les Quartodecimans, apres avoir renonce

1 Tous les textes que nous etudions ont ete publies par P. Joannou, Discipline generale 
antique. II"—IX" siecles, 3 volumes (Pontificia Commissio ad redigendum Codicem Iuris 
Canonici Orientalis, Fontes, Series I, fase. 9, 2" 6d.), Rome, 1962—1963. Cf. C. de Clercq, 
Fontes Iuridici Ecclesiarum Orientalium. Studium historicum, Rome, 1967.

! Orationes contra Arianos, II, 43 (Mhjne, Patrologia graeca, t. XXVI, col. 237).
5 G. Bardy, Paul de Samosate. Etüde historique, 2“ 6d. Louvain, 1929, p. 393.
4 W. Jürgens, The date of the council of Gangra, dans The Jurist, t. XX, 1960, p. 1 12.
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ä leurs erreurs seront reconcilies au moyen du saint chreme, selon le 
canon 8 Ies Cataphrygiens ou Montanistes doivent etre rebaptises: il n'est 
pas indique pourquoi leur bapteme est invalide; dans une Compilation 
dite canons des Apötres, les canons 46 et 47 rejettent indistinctement tous 
les baptemes des heretiques. On constate donc certaines divergences, cer- 
taines hesitations, dans le jugement apporte sur les baptemes conferes 
hors de la vraie Eglise.

Un concile tenu ä Alexandrie en 362 permet aux clercs qui s'etaient 
rallies aux Ariens d'abtenir leur pardon et de garder leur rang, par contre 
les clercs ariens eux-memes n'obtiennent pas cette derniere faveur. Atha- 
nase d'Alexandrie declare que les premiers ont agi oixovoiexffi;, afin que 
de vrais Ariens n'occupent pas leur place. Le mot otxcvo|iia signifie admi- 
nistration, I'adverbe se refere ä une prudente administration, ou plutöt 
meme ä un certain opportunisme. Le deuxieme successeur d'Athanase, 
Timothee I, ä la question pourquoi tous les heretiques ne sont pas rebap­
tises repond que ceux-ci ont horreur de se soumettre une seconde fois au 
rite baptismal: (xä äva£airx'.oOijvai atoxuvä|isvo;). C'est lä de l'opportunisme pur 
et simple. Basile, eveque de Cesaree, dans ses deux lettres a son confrere 
d'Iconium, Amphiloque, datant de 374 et divisees plus tard en canons, 
s'occupe de l’economie du retour des heretiques ä la vraie foi. Amphilo­
que lui ayant demande ce qu'il fallait croire du bapteme des Novatiens 
et des Pepuzencs ou Montanistes, Basile — au canon 1 — admet que ces 
baptemes ont etb declares invalides par beaucoup d'Eglises, mais dans 
la suite on a use d'une certaine indulgence vis-ä-vis de beaucoup de bap­
temes des Novatiens: (oixovopta? Svexa xo>v itoXXrov SsO^va: aüxffiv xb gänxiona,) les 
Montanistes ne meritent pas une teile indulgence parce qu'ils blasphement 
contre l'Esprit. Saint Basile parle ensuite avec la meme severite du bap­
teme des Encratites meme si ceux-ci reconnaissent les baptemes 
regus en dehors de leur secte et meme si cett e severite est contraire 
ä l'economie, si malgre tout on s'en departissait il faudrait conferer l'onc- 
tion penitentielle aux Encratites convertis. Au canon 47 Basile confirme 
cette opinion rigoriste, de meme que pour le bapteme des Saccophores 
et des Apotactites, il reconnait cependant que si en quelqu'endroit on s'est 
eloigne de cette severite on 1‘a fait o!xovo|i(as xivög ivsxa. Deux lettres de 
Cyrille, egalement eveque d'Alexandrie, datent probablement de 438, el- 
les pari ent aussi d'indulgence: ä Maxime, diacre ä Antiocbe, trouble de 
ce que son eveque Jean admettait ä sa communion des gens ayant adhere 
aux idees de Nestorius, Cyrille repond qu'il faut comprendre que Jean 
fait ainsi obcovo|i£a? Ivexa; ä Gennade, archimandrite ä Constantinople, in- 
quiet de ce que son eveque Proclus est en communion avec Feveque de 
Jerusalem qui veut commander illegalement ä toute la Palestine, Cyrille 
donne la meme reponse. Le concile de Chalcedoine de 451 reconnait d'ail- 
leurs les pretentions de Feveque de Jerusalem.

Gennade, eveque de Constantinople, adresse vers 460 une longue lettre 
ä son collegue Martyrios d'Antiocbe pour exposer la pratique suivie ä 
Constantinople dans les retours ä la vraie £glise. Les Ariens, les Nova­
tiens, les Sabbatiens et les tenants de trois autres sectes doivent abjurer 5

5 M/gne, Patrologia graeca, t. LXXXVI, col. 11—74.
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par ecrit leurs erreurs et etre oints avec le saint direme et les paroles 
„Le sceau du don du Saint-Esprit". Cetait la formule employee pour 
l'onction chrismale sacramentelle, c'est-ä-dire la confirmation apres le 
bapteme, Par contre les Montanistes et les membres de deux autres sectes 
doivent recevoir uue formation abregee de cathechumenes, puis etre re- 
baptises. Deux explications de ces discriminations out ete donnees: celle 
que la premiere categorie comprend les sectes les plus repandues pour 
lesquelles il faut user d'indulgence afin de ne pas avoir trop de baptemes 
ä refaire, ä quoi on peut repondre que les Montanistes etaient egalement 
tres repandus; une autre explication est que la premiere categorie ad- 
mettait malgre ses erreurs une distinction entre les personnes de la Tri- 
nitd, tandis que la seconde creait une confusion entre eiles.

Le concile tenu en 691 dans la salle ä coupole — in TruIIo — du palais 
imperial de Constantinople promulgua de nombreux canons dans le but 
de faire une certaine Synthese de la discipline byzantine, en ce qui con- 
cerne la reception des heretiques le canon 95 reprend les dispositions de 
la lettre de Gennade, mais il supprime les Sabbatiens dans la premiere 
categorie, il ajoute les Paulianistes, conformement au canon 19 du Pre­
mier concile de Nicee, et des tenants d'autres sectes dans la seconde ca­
tegorie. Par contre les Nestoriens et les Monophysites doivent simple- 
ment rejeter par ecrit leurs erreurs pour etre admis dans la vraie ßglise. 
Dejä le pretre constantinopolitain, Timothee, dans un traite sur la recep­
tion des heretiques ecrit vers 600 (5), indique ces trois procedures diffe­
rentes; il place dans la deuxieme categorie les negateurs de la Trinite, 
dans la troisieme les tenants des erreurs christologiques rccentes, pour 
lesquelles manifestement plus d'indulgence est temoignee. Le canon 2 
du concile in TruIIo regoit tous les canons dits des Apötres, des conciles 
et des Peres, inseres dans la demiere recension de la collection canoni- 
que grecque en quatorze titres faite sous l'empereur Heraclius (f 641), on 
trouve parmi ces textes tous ceux que nous avons indiques concernant 
l'admission dans la vraie Eglise, sauf la decision du concile d'Alexandrie 
de 362 et les deux lettres de Cyrille d'Alexandrie tandis que deux autres 
lettres de celui-ci, sur d'autres sujets, sont reprises. Le canon 1 du concile 
oecumenique de Nicee-Constantinople de 787 confirme la decision du 
canon 2 in TruIIo.

Le moine Nicon de la Montagne Noire, consacre la demiere partie du 
dernier ou 63ieme chapitre de sa Compilation appelee Pandectes, faite vers 
1060, ä la reception des heretiques: il eite le canon 2 in TruIIo, le canon 

1 de Nicee de 787, les fait suivre d'un resume du traite de Timothee de 
Constantinople, puis reproduit le canon 95 in TruIIo, rappelant ainsi les 
principaux documents de la discipline byzantine en la matiere". Au cours 
des siecles suivants se presenterent les problemes de la validite du bap­
teme des Latins, des Uniates armeniens ou autres, puis de celui des Pro- 
testants: le patriarcat de Constantinople ne fut pas constant dans sa pra- 
tique, et d'autres Eglises byzantines orthodoxes s'ecarterent de lui ä cet

• C. de Clercq, Les textes juridiques dans les Pandectes de Nicon de la Montagne noire 
(Pontificia Commissio ad redigendum Codicem Iuris Canonici Orientalis, Fontes, Series II, 
fase. 30), Venise, 1942, p. 74.
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effet; des canonistes grecs chercherent d'expliquer tout cela par la theo- 
rie de l'economie, mais le theologien uniate Pierre Arcadius (f 1633) a 
montre avec raison qu'il est contradictoire que la reception de tel sacre- 
meni: declaree d'abord invalide devienne ensuite valide, et souligne que 
les Peres avaient tres bien pu se tromper dans cette question. Les Eglises 
orientales dissidentes non byzantines ont egalement observe des theories 
et des pratiques diverses et inconstantes en ce qui concerne la validite 
des sacrements requs en dehors d'elles. Toute cette confusion demeure 
aujourd'hui.

II

A la theorie de l'economie prönee encore de nos jours par de nombreux 
canonistes orthodoxes s'oppose la doctrine de l'Eglise catholique romaine 
selon laquelle la validite des sacrements doit se juger d'apres un critere 
exterieur visible, c'est-ä-dire d'apres la validite de l'ordination du mi- 
nistre. Celle-ci ä son tour depend au for externe de la validite de rOr­
dination de l'eveque meme qui ordonne. Si donc on peut etablir que le 
Premier eveque qui a rompu avec la vraie Eglise avait. ete ordonne par 
un eveque validement ordonne, on peut raisonnablement presumer que 
toute la succession episcopale de ce premier eveque est valide egalement 
et que les pretres ordonnes par ces eveques ont ete aussi validement or- 
donnes. Les dissenssions dogmatiques ne jouent pratiquement de röle que 
pour autant qu'elles toudient l'existence meme d'un sacrement, ce qui 
est le cas pour l’onction des malades dans quelques Eglises orientales se- 
parees.

Le decret du concile Vatican II pour les Eglises orientales catholi- 
ques, du 21 novembre 19647, n'exige des Orientaux separes revenant ä 
l’Unite que la simple profession de foi, les clercs pourront exercer leur 

ordre suivant les normes fixees ä cet effet, puisque leurs ordinations sont 
valides. En consequence de ceci, apres avoir invoque la propension ä 
l'indulgence chez Basile de Cesaree, le decret permet aux catholiques 
de demander les sacrements de penitence, d'eucharistie et d'onction des 
infirmes ä des ministres orientaux acatholiques, chaque fois qu’une ne- 
cessite ou une vraie utilite spirituelle le conseille, et que l'acces ä un 
pretre catholique est difficilement ou moralement impossible. II faut 
remarquer qu'il s'agit de sacrements qui doivent toujours etre conferes 
par des pretres, le decret ne s'occupe pas de la necessite d'une juridic- 
tion speciale chez le confesseur, laissant cela ä l'appreciation des hierar- 
chies separees elles-memes. Le meme decret permet aux pretres catholi­
ques de conferer les memes trois sacrements ä des Orientaux separes, 
de bonne foi et bien disposes, demandant spontanement ces sacrements. 
Lors de l'elaboration du decret il a ete impossible d'avoir un avis auto- 
rise des observateurs des Eglises orthodoxes presents au concile, et par 
consequent le decret n'a pas cru utile de creer des condition« restrictives 
ä l'acces des orthodoxes aux trois sacraments indiques, conferes par un 
pretre catholique, puisqu'il ne connaissait pas la pensee des hierarchies

7 Acta Apostolicae Sedis, t. LVII, 1965, p. 76—89.
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orthodoxes sur ce point. L'Eglise orthodoxe russe s'est montree disposee 
ä ce que ses ministres accordent les sacrements aux catholiques prives 
de pretre, tandis que le patriarche de Constantinople et la hierarchie or­
thodoxe de Grece ont rejete cette facilite.

Les Eglises orthodoxes orientales n'admettent aucun autre ministre des 
sacraments que le pretre, sauf pour les baptemes d'urgence et moyen- 
nant des conditions bien determinees. Elles considerent que le pretre 
est le ministre du sacrement de mariage. Quelques unes ont autorise 
que les especes eucharistiques soient portees par des non pretres hors 
de l'eglise pour la communion de personnes qui ne peuvent s'y rendre, 
mais il ne s'agit pas ici de la confection du sacrement pas plus que lors- 
que l'Eglise latine a permis et permet encore la meme chose, et a jadis 
autorise des Ialques ä oindre des malades alites loin de l'eglise avec 
de l'huile des infirmes benite par leveque. L'Eglise latine considere le 
diacre comme ministre extraordinaire du bapteme et admet la validite 
de ce sacrement confere meme illicitement par un lai'que, eile ne consi­
dere le pretre que comme un temoin d'office necessaire ä la validite du 
mariage sauf dans des circonstances speciales.

Le decret de Vatican II n'exige pour les mariages entre catholiques 
orientaux et acatholiques orientaux que la presence d'un ministre sacre. 
Nous avons propose en Commission, lors de lelaboration de ce texte 
que ce ministre sacre soit indique comme etant exclusivement le pretre, 
mais la majorite a voulu comprendre sous ce terme egalement le diacre. 
Dans la Commission pour la revision du Code de droit canonique, nous 
avons propose que cette presence soit süffisante pour n'importe quel 
mariage de baptises, la majorite a prefere retenir les anciennes prero- 
gatives du eure et de l'Ordinaire du lieu tout ent elargissant les possibi- 
lites de delegation et en y incluant meme le diacre8. Nous regrettons les 
prerogatives sacramentelles accordees aux diacres contrairement ä la 
discipline orientale. Nous croyons que tout.es les Eglises ayant une suc- 
cession episcopale valide dans le sens que nous avons indique plus haut 
pourraient se mettre d’accord ä reconnaitre mutuellement la validite de 
leurs sacrements des qu'un pretre est present, pour le cas d'un bapteme 
d'urgence par un non pretre il suffirait que le pretre ait ratifie le bap­
teme confere, par exemple par I'inscription dans le registre baptismal. 
Si les Eglises orthodoxes separees le desirent, ne seraient provisoirement 
pas compris dans l'accord le bapteme confere par un diacre en dehors 
du cas d'urgence et le mariage contracte devant un diacre ou devant 
les seuls temoins pour un motif admis par l'Eglise catholique.

8 Pontificia Commissio Codici Iuris Canonici recognoscendo. Communicationes, t. III, 
1971, p. 78.
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L'AUTHENTIQUE TRADITION ORIENTALE DE LE DECRET DE VATICAN 
II SUR LES EGLISES ORIENTALES CATHOLIQUES

f NEOPHYTOS EDELBY 

Aleppo

Introduction

Estimations Diverses du Decret

Le Decret „Orientalium Ecclesiarum" de Vatican II sur les Eglises Orien­
tales Catholiques a ete Tun des textes les plus discutes et les plus dis- 
cutables du recent Concile. II le restera sans doute longtemps encore'.

Les critiquei les plus clairvoyantes lui sont venues, un peu tardivement 
peut-etre, des milieux oecumeniques. Le Decret ne se presentait-il pas 
comme reglementant l'avenir de l'union des Eglises sur le modele de ces 
reunions si imparfaites entre des groupes plus ou moins restreints d’Orien- 
taux et le Siege Romain? Le Decret ne presentait — il pas l'union sous une 
forme generalisee de l'uniatisme? Tout cela, independamment de certaines 
expressions oecumeniquement malheureuses et d'une mentalite pre-oecu- 
menique qui de dissimule mal derriere des declarations d'une bonne 
volonte indiscutable.

On connait moins bien la reaction de 1 ‘Orthodoxie oiiicielle. Mais eile 
ne peut etre que negative, dans la mesure meine oü ces communautes 
orientales catholiques representent aux yeux de l'Orthodoxie un nonsens 
ecclesial, une forme habile de proselytisme romain, une tentative de rea- 
liser l'unite de l'Eglise par le grignotement progressif de l'Orthodoxie.

Mais parmi Ies Orientaux catholiques eux-memes, l'accord etait loin 
de se faire sur l'opportunite du Decret et des mesures qu'il a preconise. 
Si certains — les Melkites en particulier — le trouvaient desesperement 
latin de fond et de forme, d'autres — les latinisants — le trouvaient trop 
oriental, presque separatiste, d'autres enfin — les orientaux non-byzan- 
tins — lui reprochaient de confondre Eglise byzantine avec Eglise orien­
tale et pretendaient faire valoir une authentique tradition orientale, mais 
differente et, en certains points, anterieure ä la tradition byzantine.

On sait que, pour finir, les Peres du Concile, entrames surtout par les 
Melkites, ont juge devoir sauver in extremis ce Decret, estimant qu'il 
presentait, dans la Situation concrete des communautes orientales unies, 
un certain progres en matiere disciplinaire et qu'il ouvrait pour l'avenir 
des perspectives interessantes. Son absence, a-t-on pense, n'aurait pas

1 Nous avons publik en 1970, en collaboration avec le R. Pere Ignace Dick, de notre 
clerge d'Alep, un commentaire delaille de ce Decret, aux Editions du Cerf, coli. „Unam 
Sanctam", On y trouvera les references et les preuves que nous n'avons pas juge neces- 
saire de reproduisons dans cette Conference.

59



fait avancer davantage la cause de l'oecumenisme, ni le respect ä l'egard 
de l'Orthodoxie, ni surtout le processus de redecouverte, par les orien- 
taux catholiques, des authentiques valeurs de l'Orient.

Limites du Decret

En realite, ce Decret ne peut se comprendre que dans les limites d'une 
Situation de fait, comme une reponse sincere, mais provisoire, ä des diffi- 
cultes d'organisation auxquelles se voient confrontee par les communautes 
orientales unies ä Rome.

II est clair qu'il ne vise nullement les Eglises Orthodoxes, ni dans leur 
etat present, ni dans la perspective d'une eventuelle restauration de la 
communion avec l'Eglise Romaine.

II ne concerne que les communautes orientales unies au Siege romain, 
et cela dans la perspective actuelle de l'union, teile qu'elle est comprise 
par Rome et par ces communautes orientales elles-memes: perspective 
encore assez etroite, pleine de compromis, mais capable d'evoluer avec le 
ddveloppement des idees oecumeniques. Encore, le Decret ne vise en outre 
que des questions d’ordre tres pratique et ne donne ä ces questions qu'une 
solution provisoire.

Ce caractere provisoire du Decret represente sans doute ce qu'il a de 
meilleur. II lui fait trouver gräce aux yeux de l'oecumenisme, comme aux 
yeux de l'Orthodoxie et des Orientaux unis eux-memes, diacun esperant 
voir evoluer la Situation dans le sens oü il croit reconnaitre l'avenir et 
le bien de l'Eglise.

Objet de Notre Recherche

Dans cet ensemble de mesures plus ou moins provisoires et de perspecti­
ves assez heureuses, la question precise qui se pose ä nous dans cette 
causerie est de savoir dans quelle mesure le Ddcret s'inspire de l'authen- 
tique tradition orientale. Ce Decret est-il vraiment oriental?

Tout depend naturellement de ce que l'on entend par „authentique tra- 
dition orientale".

Qu‘est-ce-que VAuthentique Tradition Orientale?

La reponse ä cette question, on le devine, n'est point facile.
„Authentique" risque le plus souvent de s'identifier dans notre esprit 

avec „ancien" ou „classique", alors qu'il signifie avant tout exclure ce 
qui est „heterogene", „hybride".

Cela suppose donc qu'on admet pacifiquement un ensemble d'institutions 
propres ä l'Orient chretien; assez communes et etablies assez longtemps 
pour servir de point de comparaison en matiere d'authenticite.

Si cela parait relativement facile en ce qui concerne les Eglises ortho­
doxes de tradition byzantine, la question se complique quand il s'agit de 
trouver une tradition authentique commune ä l’ensemble des juridictions 
catholiques orientales, qui sont heritieres de traditions multiples: byzan­
tine, antiochienne, alexandrine, chaldeenne, armenienne, etc. . . .

Parmi toutes ces juridictions, le substratum legislatif commun devrait 
etre constitue seulement par les decrets des deux premiers conciles oecu- 
möniques et par ceux des principaux synodes locaux tenus en Orient
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jusqu'au Concile de Chalcedoine en 451. Ces Conciles et ces synodes sont 
les seuls anterieurs aux scissions de l'Orient. En realite au cours des siec- 
les, les Eglises nestorienne et monophysite n'ont pas hesite d'integrer ä 
leur „corpus juris" 'des canons empruntes aux conciles posterieurs de l'Or- 
thodoxie chalcedonienne. En outre, la coexistence millenaire de ces Eglises 
orientales a pratiquement etabli entre elles des influences disciplinaires 
reciproques.

Tout cela a contribue ä creer, dans la plupart des institutions ecclesia- 
stiques, une certaine tradition orientale commune. Malgre la diversite de 
ses denominations, il y a un Orient chretien, comme il y a une discipline 
canonique orientale, assez generale et assez coherente pour se distinguer 
de la discipline de l'Occident latin et servir de base ä un droit propre ä 
l'Orient.

Les auteurs du Decret se trouvaient dans 1’alternative de renoncer ä 
legiferer pour l'ensemble des communautes catholiques orientales ou 
d'essayer de leur donner un droit commun, avec le risque inevitable de 
„latiniser" ou, au contraire, de „byzantiniser" ce droit.

Authenticite et Hybridismes

Dans la conjoncture ecclesiale actuelle, le Decret ne pouvait qu'essayer 
de creer une legislation commune, avec tous les risques que cela com- 
porte.

Comment eviter les emprunts ä la legislation latine quand ces com­
munautes orientales unies sont pratiquement considerees — et se conside- 
rent parfois elles-memes — comme une extension de l'Eglise romaine, 
confondue de fait avec l'Eglise catholique universelle? La latinisation de 
la discipline orientale a ete le fait des Orientaux eux-memes autant que 
de Rome. Elle paraissait normale, presque obligatoire, si eile n'etait pas 
rechercb.ee comme le signe d'une adhesion plus profonde au catholicisme. 
L‘Opposition ä ce courant latinisant n'a jamais ete tout-ä-fait absente, mais 
c'est seulement dans les dernieres decades qu'elle s'est concretisee, dans 
la mesure oü ces communautes unies prenaient conscience de leur apparte- 
nance indefectible ä l'Orient, en meme temps que du sens authentique 
et des limites de leur Union avec Rome.

Leur retour ä l'authentique tradition orientale en matiere disciplinaire 
est desormais synchronisee avec la decouverte progressive de la nature 
et des exigences de leur communion avec Rome.

Antiquite et Exigences Modernes

Cela ne veut pas dire que la decouverte de l'authentique tradition orien­
tale doive necessairement s'accompagner d'un retour pur et simple ä la 
discipline antique. Les Eglises orientales catholiques sont des communau­
tes vivantes. La fidelite au passe n'est souhaitable que dans la mesure oü 
eile pennet ä ces communautes de ne pas se renier, de garder leur per- 
sonnalite, de sauvegarder leur mission, d’assurer leur ministere. A cöte 
de la fidelite au passe, il y a aussi une fidelite au present, ä l'heure actuelle 
de la Providence, avec toutes ses exigences d'incessante adaptation. Les 
Eglises orientales ne sont pas des momies. Le droit le plus authentique est,
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en definitive, celui qui s'adapte le mieux ä la vie. Les communautes orien­
tales catholiques ne peuvent pas echapper ä la loi generale du progres et 
de 1‘adaptation. Ce n'est pas trahir l'Orient que de le rendre present ä notre 
genäration, incarnant sa tradition avec la vie contemporaine mais, bien 
entendu, dans la ligne de son propre developpement et de son authenti- 
cite.

Cela dit, passons ä l'examen du texte meme de notre Decret, sous cet 
angle precis de sa fidelite ä 1‘authentique tradition orientale.

Nous releverons certes, ici ou lä, ce qui parait etre une Violation de 
l'authentique tradition orientale (I).

Mais nous devrons constater aussi un desir sincere d‘un retour ä cette 
authentique tradition orientale qui nempedre pas, comme nous l'avons 
dit, des adaptations plus ou moins reussies aux exigences des temps pre- 
sents (II).

Quelques paragraphes, enfin, ouvrent dans le Decret de magnifiques 
perspectives oecumeniques (III).

I. Violations de l'authentique tradition orientale

II n'est pas difficile, certes, de reperer dans notre Decret des violations 
plus ou moins directes de l'authentique tradition orientale.

Pour ne pas entrer dans les details, contentons-nous de signaler les 
idees-maitresses dont l'imperfection est ä l'origine de ces violations.

1. — Et d'abord, la notion meme d'Eglise orientale catholique ou unie. 
Lä se deroule tout le drame de l'uniatisme. Quelles que soient les raisons 
historiques qui ont amene des groupes orientaux ä faire avec Rome ce qu'on 
pourrait appeler aujourd'hui une Union separee, la nature meme de cette 
Union et ses exigences sont aujourd'hui remises en question. Plusieurs 
dispositions du Decret ne peuvent se justifier qu'a partir de la perspec­
tive uniate qui a commande jusqu'ici les relations de Rome avec ces 
communautes orientales unies.

D'autre part, ces communautes existent, vivent intensement, et sont 
meme parfois florissantes. On ne peut leur refuser aujourd'hui le bene- 
fice de la bonne boi. II serait trop simpliste d'exiger leur disparition comme 
prealable ä tout dialogue oecumenique. II vaut mieux profiter de leur 
presence pour les diriger dansÜa bonne voie. II n'est pas dit que l'unia­
tisme ne puisse pas devenir un catalyseur d'union, et que les uniates, 
elargissant leurs horizons et s'abstenant desormais de tout proselytisme, 
ne puissent pas se transformer en apötres de l'union. Des exemples nom- 
breux de ces derniers temps sont lä pour nous prouver que cette transfor- 
mation est possible.

II n‘en reste pas moins vrai que plusieurs dispositions de notre Decret 
se ressentent encore trop de preoccupations de l'uniatisme. Le Decret ne 
marque pas encore clairement la fin de la periode uniate.

2. — Ces relents d'uniatisme ont influence naturellement la conception du 
Primat romain. Le Decret partage, au-delä du dogme catholique de la pri- 
mautd romaine, les conceptions centralisantes en cours. L'Orient catho-
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lique n'a pas encore reussi ä faire entendre la voix de l'authentique tra- 
dition orientale en ce qui concerne l'exercice de la primaute romaine. La 
conception occidentale s'est imposee, ici comme ailleurs, avec ses exces 
et ses impasses. II faudra longtemps encore pour que l'on revienne ä une 
Vision vraiment evangelique et patristique de ce facteur d'unite confie 
par le Christ ä Pierre et ä ses successeurs. L'Occident ne peut envisager 
la primaute autrement que sous forme de juridiction, et la communion 
sous forme de soumission. Les idees, ä ce sujet, evoluent lentement. Mais 
il ne faut pas faire grief aux Orientaux catholiques, si faibles et si mino- 
ritaires, de ne pas avoir reussi ä changer les perspectives en matiere si 
delicate.

Par suite, trop de choses restent encore reservees au Pontife Romain 
et son intervention est explicitement requise pour des affaires que l'au­
thentique tradition orientale ne songeait naturellement pas ä lui confier 
(cfr 2d, 11, etc.).

3. — Plus faible encore apparait la conception que se fait le Decret de 
1 Institution patriarcale, bien que, sur ce point, Vatican II alt fait un cer- 
tain progres. La confusion entre le patriarcat romain et l'Eglise univer­
selle relegue les Patriarches d'Orient en communion avec Rome dans une 
sphere d'exception oü la veneration protocolaire couvre mal Pincompre- 
hension fondamentale. Dans l'Eglise catholique d'aujourd'hui, fortement 
centralisee, il est difficile d'admettre pleinement la conception orientale 
authentique du patriarcat.

4. — Par ailleurs, la dispersion des lideles orientaux ä travers le monde 
pose la question de savoir si le fondement de la juridiction de la hierar- 
chie orientale est territorial ou personnel: grave probleme qui divise POr- 
thodoxie elle-meme. En d'autres termes, les Orientaux, en dehors de leur 
territoire patriarcal ou de leur territoire propre, continuent-ils d'appar- 
tenir ä leur Eglise d'origine, sont-ils encore soumis ä son autorite, rele- 
vent-ils encore de sa juridiction? La solution donnee par le Decret est 
ambigne. Alors que le n° 4a ordonne de „pouvoir partout au maintien et 
au developpement de toutes les Eglises particulieres et, en consequence, 
lä oü le bien spirituel des fideles le requiert, d’instituer partout des parois- 
ses et une hierarchie propre", le n” 9d soustrait ä Pautorite patriarcale le 
droit d'eriger de nouvelles eparcbies et de nommer des eveques de leur 
rite en dehors du territoire patriarcal. Il est vrai cependant, d'apres le 
n° 7c, que le hierarque etabli en dehors des limites du territoire patriarcal 
demeure rattache ä la hierarchie de son rite. Cette solution de compro- 
mis est ä Porigine des tensions actuelles entre Rome et les Patriarches 
orientaux unis: ceux-ci voulant assurer leur juridiction et leur ministere 
ä leurs fideles emigres, qui constituent souvent plus de la moitie de leur 
communaute, tandis que Rome cherche ä restreindre au maximum toute 
autorite des Patriarches en dehors des limites de leur territoire. Logique- 
ment, c’est la position des Patriarches orientaux qui semble davantage en 
harmonie avec Pesprit de Vatican II et les besoins spirituels des fideles. 
Mais Rome a une position de force ä laquelle eile ne semble pas vouloir 
renoncer de si tot.
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En tont cas, il es difficile de parier ici de Violation ou de fidelite par 
rapport ä l'authentique tradition orientale. II s'agit d'une Situation nou- 
velle, presqu'entierement inconnue de l'antiquite. A Situation nouvelle, 
il faut une legislation nouvelle, dont le premier critere doit etre, non pas 
la sauvegarde des droits et des Privileges de teile ou teile autoritd, mais 
la sauvegarde du bien spirituel des fideles, dans le cadre d'une Organisa­
tion generale de l'Eglise.

II. Retour ä l'authentique tradition orientale

Malgre tous les defauts qu’on constate dans les dispositions du Decret, 
il faut reconnaitre que celui-ci est anime d’un bout ä l'autre du desir sin- 
cere, quoique pas toujours efficace, de ramener la discipline des com- 
munautes unies ä l'authentique tradition orientale. Le preambule du Decret 
(n" la ä d) proclame que l'Eglise catholique „tient en grande estime . . . 
la discipline de vie chretienne des Eglises orientales", car eile voit dans 
cet ensemble de valeurs „la tradition qui vient des Apötres par les Peres 
et qui fait partie du patrimoine revele et indivis de toute l'Eglise".

Toute une section du Decret (n° 5 ä 6) a pour titre: „Sauvegarde du 
patrimoine spirituel des Eglises Orientales", Relevons quelques passages: 
„Le Concile declare solennellement que les Eglises d'Orient, aussi bien 
que d'Occident, ont le droit et le devoir de se regir selon leurs propres 
disciplines particulieres" (n° 5c). „Que tous les Orientaux", affirme encore 
le Decret (n° 6a), „sachent en toute certitude qu'ils peuvent et doivent 
toujours garder leur rite liturgique legitime et leur discipline, et que des 
diangements ne doivent y etre apportes qu'on raison de leur progres in­
terne et organique".

Ce principe du retour ä l'authentique tradition orientale est reaffirme 
en d'autres passages, pour etre applique, par exemple, en matiere de sac- 
rement: „Le saint Concile oecumenique confirme et approuve l'anbique 
discipline des sacrements en vigueur dans les Eglises Orientales, ainsi 
que la pratique suivant laquelle ils sont celebres et administres. Il sou- 
haite, si besoin est, que cette pratique soit retablie".

De meme, en ce qui concerne l'administration du Saint-Chreme (n° 13a), 
oü le Decret saute par-dessus la discipline hybride des derniers temps 
pour retrouver la pratique et la legislation en vigueur „depuis les temps 
les plus anciens" chez les Orientaux.

Comme nous l'avons vu plus haut, ce sont les Orientaux eux-memes 
qui sont les premiers responsables de l'occidentalisation de leur disci­
pline. Ils ont ete plus acharnes ä latiniser leur droit que les autorites ro- 
maines elles-memes. C'est pourquoi, le Decret s'adresse ä eux et leur re- 
commande d'etre, avant les autres, les fideles observateurs de l'authenti- 
que tradition orientale. „Ils devront en acquerir une connaisance plus 
grande et une pratique toujours plus parfaite. Si, du fait des circonstan- 
ces de temps ou de personne, ils s'en sont indüment ecartes, ils s'effor- 
ceront de revenir ä leur tradition ancestrale" (n° 6b).

A cöte de ces encouragements generaux, le Decret a donne deci-delä 
quelques exemples frappants de retour ä l'ancienne tradition orientale.
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II faut citer en prcmier lieu le concept tres important, souligne par le 
Decret, de l'existence des Eglises particulieres, composant organiquement 
1‘Eglise universelle, avec leur aut.onomie disciplinaire relative. Le Decret 
(cfr n" 2a-b) ecarte systematiquement la conceplion monolithique d'une 
Egiise oü il n'y aurait que des individus relies directement au Pape de 
Rome par l'intermediaire, plus ou moins reconnu, des Eveques diocesains, 
consideres comme des vicaires du Pape plutöt que comme ses freres et 
ses egaux dans l'episcopat. Le Decret favorise notamment la conception 
orientale et organique de l'Eglise universelle, qui est, selon l'expression 
de St-Cypricn, uhe „Ecclesia ecclcsiarum".

En ce qui concerne le Patriarche, trois paragraphes, proposes et ardem- 
ment defendus par les Melkites, ont ete inseres comme par miracle et ä 
la derniere minule dans le texte du Decret. S'il n‘y avait dans le Decret que 
ces trois seuls paragraphes, les auteurs et les defenseurs du Decret n'au- 
raient pas perdu leur temps.

Apres avoir parle de l'honneur dü aux Patriarches orientaux, le Decret 
ordonne „de restaurer leurs droits et Privileges, conformement aux ancien- 
nes traditions de chaque Egiise et aux decisions des Conciles oecumeni- 
ques" (n" 9h). Mais le Decret precise encore davantage pour bien montrer 
qu'il entend imposer un retour, non pas ä nimporte quelle tradition an- 
cienne, mais ä l'authentique tradition orientale. II ajoute donc au para- 
graphe suivant (9c): „Ces droits et Privileges sont ceux qui etaient en 
vigueur au temps de l'union entre l'Orient et l'Occident, meine s'il faut 
les adapter quelque peu aux conditions actuelles". Cette decision con- 
tient le gorme d'une reforme globale de la discipline des Communautes 
orientales unies. La direction que doit prendre toute reforme est desor- 
mais bien connue.

II ne s'agit pas de savoir avant tout ce qu'ont decide les dicasteres 
romains et les synodes nationaux fortement latinises, mais ce qu'exige 
une fidelite, sincere et prudente ä la fois, ä l'authentique tradition orien­
tale.

Enfin, mettant un terme definitif ä la centralisation romaine, le Decret 
consacre le principe de l'aulonomie disciplinaire de chaque Egiise orien­
tale: „Les Patriarches avec leurs synodes constituent l'instance supe- 
rieure pour toutes les affaires du Patriarcat . . ., restant sauf le droit 
inalienable du Pontife romain d'int.ervenir dans chaque cas considere de 
particulier" (n" 9d). En principe, plus rien n'est reserve au Pontife ro­
main. II peut, certes, int.ervenir dans chaque cas, si le bien general de 
l'Eglise le requiert. Mais son Intervention est limitee ä chaque cas par­
ticulier et doit etre justifiee par le bien general de l'Eglise. Pour tout le 
reste, chaque Egiise est gouvemee par ses organismes propres: principe 
d'une clarte et d'un courage exceptionnels, qui suffirait ä lui seul ä 
justifier la presence de notre Decret et ä lui pardonner certaines im- 
precisions. Si ce principe est sincerement applique, la porte est largement 
ouverte, non seulement ä la restauration de l'authentique tradition orien­
tale, mais aussi ä l'oecumenisme.

Ce qu'il faut noter principalement, c'est l'instistance que met le De­
cret, d'une part, ä ramener la discipline vers ses sources anciennes, sup- 
posees plus authentiques, d'autre part, ä sauvegarder le principe de
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1' evolution indispensable du droit. Les auteurs du Decret ne peuvent 
ignorer que le droit est aussi mobile que la vie. Rien ne desservirait le 
droit oriental autant que la pretention ä le rendre immuable. Quand on 
ne sait pas faire evoluer les institutions, celles-ci meurent par inanition, 
ou bien la vie reelle s'organise en marge, et dans les deux cas, il y a 
fisure entre le droit et la vie.

Mais Revolution, pour etre utile et pour sauvegarder le patrimoine spi- 
rituel d'une societe, doit se faire ä partir „de l'interieur et d'une maniere 
organique" (cfr n" 6a): „de l'interieur“, ce qui ecarte les emprunts inu- 
tiles qui defigurent la discipline orientale, la neutralisent et la rendent 
pratiquement inutile ou inadaptee; „d'une maniere organique", corame 
Revolution de tout etre vivant, ce qui suppose que le droit evolue en 
meme temps que Rinstitution et dans la meme envergure que cette evo­
lution.

Le Decret semble donc agir avec courage et prudence pour maintenir 
le droit de ROrient, ä la fois son authenticite et sa fidelite ä la vie.

III. Perspectives oecumeniques

On a beaucoup reproche ä notre Decret son manque de Souffle oecume- 
nique. Cette accusation n'est pas sans fondement. Les auteurs du Decret 
ne collaboraient pas d'une maniere reguliere avec le Secretariat pour 
l'Union des Eglises. Le Secretariat lui-meme a fini par penser que les 
Orientaux cat.holiques n'etaient pas des interlocuteurs valables face ä 
l'Orthodoxie. II a donc essaye, autant qu'il le pouvait, de limiter le con- 
tenu du Decret aux questions disciplinaires d'ordre interieur et pratique. 
Mais les auteurs du Decret ne s'estimaient pas, en matiere d'oecume- 
nisme, on retard par rapport au Secretariat. Ils ont tenu ä pousser quel­
ques pointes dans le domaine de l'oecumenisme. II est vrai que, si cer- 
tains membres de la Commission qui preparaient le Decret etaient de 
vrais oecumenistes, d'äme et de coeur, la plupart en etaient encore, dans 
leurs preoccupations pastorales, au stade pre-oecumenique.

Le resultat de cette emulation entre le Secretariat pour l'Union des 
Eglises et la Commission orientale fut assez peu satisfaisant. Neanmoins, 
le Decret — il faut le reconnaitre — ne manque pas d'ouvrir certaines 
perspectives oecumeniques.

1. En premier lieu, les auteurs du Decret ont pris conscience que l'union 
romaine, teile que les Eglises orientales l'ont vecue, ne saurait etre une 
formule definitive d'union. Sans regretter leur communion avec Rome, 
qui s'est traduite de fait par une soumission et une absorption souvent 
excessives, les Orientaux, catholiques savent aujourd'hui que, pour rea- 
liser l'union entre les Eglises, il faut autre chose que Runiatisme. Cons- 
cients de cette realite, ils ont eu l'humilite de reconnaitre que les me- 
sures disciplinaires qu'ils ont edictees dans le Decret n'avaient qu'un 
caractere provisoire: „toutes ces dispositions juridiques sont prises en 
raison des circonstances presentes, jusqu'ä ce que REglise catholique 
et les Eglises orientales separees s'unissent dans la plenitude de la com­
munion" (n° 30). Cette phrase, inseree au debut de la conclusion du
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Decret, laisse donc la porte ouverte ä d'autres formules disciplinaires 
que celles prises par le Decret. Autrement dit, le Concile ne pense pas 
du tout que la discipline actuelle des Orientaux, meine reformee quel que 
peu d son authenücite traditionnelle, soit celle qui sera necessairement 
et invariablement appliquee aux Eglisos orientales si elles decidaient un 
jour de renouer la communion avec Rome. En d'autres termes aussi, le 
Concile, dans les efforts de rapprochement entre Orient et Occident, veut 
ecarter 1‘obstacle de la discipline canonique. Que les Eglises decident 
de se rapprocher, et toute autre discipline pourrait etre envisagee. Ni 
les Eglises orientales unies, ni leur discipline propre, ne sont un ob- 
stacle ä l'union. L'union est un bien si grand que toute institution posi­
tive peut lui etre sacrifiee.

2. Dans cette perspective, le Decret a timidement essaye de prendre 
quelques mesures qui, dans son intention, etaient destinees e faciliter 
le rapprochement des Eglises. L'intention oecumenique y est certainement, 
mais le resultat n'a pas toujours ete ä la hauteur de l'intention. C'est 
ainsi que le Decret autorise les chefs de communautes catholiques sur 
place ä se mettre d'accord pour celebrer la leie de Päques le meme di- 
manche, „ä condition, ajoute-til, que l'accord soit unanime et que les 
interesses aient ete consultes" (n° 20). On notera que ce qui est abso- 
lument requis pour prendre une teile mesure, c'est l'unanimite des auto- 
rites catholiques, tandis que l'on se contente de consulter les autres 
„interesses", ä savoir les Orientaux non-catlioliques: exemple typique 
de ces ,demi-mesures oecumeniques, qui demontrent clairement que les 
auteurs de Decret ne semblent pas encore avoir pris conscience de la 
necessite de collaborer avec les Eglises orthodoxes ä pied d’egalitc. 
Puisqu'il s'agit d' une mesure qui touche toutcs les Eglises chretiennnes 
ä la fois, il aurait fallu demander leur accord ä toutes. Mais c'est dejä 
beaucoup que l'on ait reussi ä faire admettre aux catholiques qu'ils doi- 
vent au moins consulter les autorites non-catholiques.

3. Avec la meine bonne volonte, les auteurs du Decret se sont penchds 
sur le Probleme des mariages mixtes (n° 18). Du point de vue de la for­
me, ils ont admis purement et simplement la validite du mariage entre 
une partie catholique orientale et une partie orientale noncatholique, 
ä la seule condition qu'il ait ete celebre en la presence du ministre 
sacre, catholique, orthodoxe ou evangelique. Cette disposition est cer- 
tainemenet heureuse du point de vue oecumenique et. eile a beaucoup 
contribue ä creer en Orient un climat de Sympathie entre orthodoxes 
et catholiques. Mais pourquoi faut-il que le Decret exige encore pour 
la liceite que les mariages mixtes soient celebres devant le ministre 
catholique? Cette mesure est pratiquement inutile et personne en fait 
n'en tient compte. Mais eile a ete prise pour calmer les scrupules de 
certains pasteurs catholiques ä qui on avait demande l'immense effort 
de reconnaitre la validite des mariages mixtes celebres devant un mi­
nistre non-catholique. Voilä un autre exemple de ces mesures discipli­
naires ä moitie oecumeniques seulement. On ne peut que louer la bonne 
volonte des auteurs du Decret, tout en regrettant que leur ouverture 
oecumenique n'en soit encore qu'ä ses debuts.
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4. Ces reticences de la mentalite pre-oecumenique des auteurs du Decret 
se manifestent tout particulierement dans les dispositions prises en ma- 
tiere de „Communicatio in sacris" (n“ 26 ä 29). La encore, la bonne vo­
lonte ne fait pas de doute, mais on sent ä la lecture de ces textes que 
les auteurs du Decret sent encore pris de frayeur ä la pensee de faire 
des concessions sur ce point. La preface doctrinale du n° 26, qui entend 
justifier les concessions en matiere d'inter-communion, est d'une mala­
dresse remarquable. Elle accumule les soupqons, les craintes, les reser- 
ves, pour dire ensuite qu'en pratique ces craintes et ces reserves ne se 
realisent pas dans l'inter-communion avec les freres orthodoxes. Passant 
aussitöt aux mesures pratiques, le Decret (n" 27) autorise les Orientaux 
orthodoxes ä recevoir dans l'Eglise catholique les sacrements de la peni- 
tence, de l'eucharistie et de l'onction des malades (n0 27 a). Le Decret ne 
mentionne meme pas qu'avant d'accorder une teile autorisation, il aurait 
fallu obtenir l'accord des autoritds orthodoxes. Cela parait naturel. Cette 
diffieulte a ete soulevee ä la Commission qui a prepare le Decret, mais 
la majorite des membres de la Commission ne pouvaient accepter l'idee 
qu'une mesure prise par l'autorite catholique doive etre discutee au prea- 
lable avec l'autorite orthodoxe. II a fallu se plier ä leur mentalite, et le 
Concile n'a pas reagi.

Le Decret autorise ensuite les catholiques aussi ä demander ces me­
ines sacraments au ministre non-catholique, mais „chaque fois que la 
necessite ou une veritable utilite spirituelle le demande et que l'acces 
ä un pretre catholique s'avere materiellement ou moralement impossi- 
ble" (n° 27b). On notera tout de suite que ces conditions restrictives 
n'ont pas ete prevues quand on a autorise les Orthodoxes ä recevoir les 
sacrements dans l'Eglise catholique. Les auteurs du Decret ont pense 
qu'en admettant les Orthodoxes aux sacraments dans l'Eglise catholi­
que, il n'y avait que des avantages et que par consequent, il ne fallait 
pas restreindre cette liberalite, tandis qu'ils ont estime que, pour les ca­
tholiques, recevoir les sacrements dans l'Eglise orthodoxe etait seulement 
une tolerance et qu'il fallait donc la restreindre les plus possible. Il faut 
avouer que cette position est tres peu oecumenique, sans parier que lä 
encore, aucune mention n'est faite de la necessite d'obtenir l'accord prda- 
lable des autorites orthodoxes.

Par tout ce qui precede, on voit clairement que le Decret, s'il laisse 
entrevoir deci-delä quelques ouvertures oecumeniques, reste dans son 
ensemble de mentalite pre-oecumenique.

Conclusion

Que conclure? Le Decret est certainement anime de bonnes intentions. 
Il a conscience de la necessite d'un retour ä l'authentique tradition orien­
tale. Il prend dans ce sens quelques mesures interessantes. Il ouvre la 
porte ä d'autres mesures plus interessantes encore. Le succes de cette 
entreprise dependra de la bonne volonte de ceux qui auront ä appli- 
quer le Decret. De par l'experience de ces dernieres annees, il semble 
que les Orientaux catholiques n'obtiendront pas facilement des autori-
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tes romaines une application large et bienveillante des principes enu- 
meres par le Decret. Et il faut s'attendre ä une tension assez longue 
entre Ies autorites locales et radministration romaine.

Ce qui console, c'est que la legislation se presente comme essentiel- 
lement provisoire et donc reformable et passible d'ameliorations infinies.

Le Decret presente sürement un certain progres par rapport ä la le­
gislation anterieure. Mais on doit dire qu'il est dejä largement depasse. 
Ce qu’il affirmait timidement, les Orientaux le reclament aujourd'hui 
ouvertement. Sa perspective oecumenique est caduque.

L'evolution de la discipline des Orientaux catholiques dans le sens 
d'une plus grande ouverture ä l'cecumenisme et d’une plus grande fidez- 
lite ä l'authentique tradition orientale, depend moins des textes legis- 
latifs que de la vie. Leur discipline sera authentiquement orientale dans 
la mesure oü ils seront eux-memes d’authentiques orientaux. Elle sera 
oecumenique aussi, dans la mesure oü ils seront eux-memes de vrais 
apötres de l’union.
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THE JURIDICAL STATUS OF THE SYRO-MALABAR CHURCH 
IN RELATION TO ITS ANCIENT SOURCES

ALPHONSE PANDINJARE KANJIRATHINKAL 

Bangalore

Accacius Coussa wrote in 1948: „Numerically the Catholics of the Syro- 
Malabar Church form the second largest. community among the Oriental 
Churches, and it can be said to be the most flourishing Oriental Church 
of our times". In other words we are dealing with the canonical Situation 
of nearly one-third of the Catholic population of India. In seven dio- 
ceses of Kerala in South India and in six Mission-Exarchates in Central 
India there are about two million Catholics belonging to the Oriental 
Christian community of the Syro-Malabar Church. At the same time we 
are confronted with a serious juridical problem.

There exists a paradoxical Situation in the Malabar Church, since it 
does not possess any valid juridical System either Oriental or Latin.

To make this clear, it is necessary to take a glimpse at the historical 
vicissitudes of the Malabar Church which resulted in such an anomalous 
Situation.

The Oriental Christian community oi Malabar

Malabar is the South-Western Coastal region of India, Since 1956 the 
greater part of this region has been known politically as Kerala. It in- 
cludes all those who speak Malayalam as their mother tongue. The Syro- 
Malabar Church had its glorious origin and successive developments in 
this region. It is the most ancient Christian community of India and the 
Far East. According to ancient tradition, both local and literary, St. Tho­
mas, the Apostle came to India around 52 A. D. and made many con- 
versions especially among the high caste Hindus and the diaspora Jews. 
In January 1972, the 191h centenary of his glorious martyrdom in India 
was celebrated. Since the Malabarians venerate St. Thomas as their spir­
itual Father and the Founder of their Church, they are called St. Thomas 
Christians.

The number of the first indigenous converts was enlarged by further 
local conversions and by Christian colonizations from abroad. Connec­
ted with the fourth Century colonization is the origin of those called 
the Southists. They still form an endogamous community within the Syro- 
Malabar Church.

From time immemorial the Thomas Christians used the East Syrian 
Liturgy. But it was adapted to their environment and to the Hindu cul- 
ture by Christianizing the customs and practices of the high caste Hindus.
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Regarding the hierardiy and the Organization of the first Christian 
community of India, we do not know much of its history. There is only 
a weak tradition which says that St. Thomas consecrated a bishop, a 
certain Kepha, (Peter), the nephew of the local king, as his successor, 
and ordained priests and deacons and founded many churches. But we 
are at a loss to ascertain to what extent this tradition is credible and 
how long this indigenous hierarchy lasted. At any rate, we know from 
historical documents that the Malabar Church had jurisdictional rela- 
tions with the East Syrian Christian community from very remote times.

The Church of the Thomas Christians had hierardiical relations with the 
Church of Persia Proper tili the eighth Century and with the Church of 
Seleucia-Ctesiphon until the end of the 16th Century. The Church of Per­
sia Proper existed within the Persian Empire with a Constitution of its 
own. The Church of Seleucia-Ctesiphon, which also existed within the Per­
sian Empire, gradually brought under its rule the Church of Persia Proper. 
The Church of Seleucia-Ctesiphon took its name from the twin cities of 
Seleucia and Ctesiphon situated on either side of the river Tigris. It had 
several other names such as, „the Church of the East", „the Persian 
Church", „the Babylonian Church", „the Assyrian Church".

The Seleucian Patriarch Saliba Zakan (714—728) raised the Church of 
India to a Metropolitan See, and later Patriarch Timothy I (780—823) 
constituted the Indian Church independent of the Metropolitan of Persia. 
This Metropolitan of the Thomas Christians in India had jurisdiction over 
all India and had the title, „the Metropolitan and Gate of all India".

Malabar Customs and Practices

Though the Malabar Church was hierarchically dependent on the Seleu­
cian Church, it had its own customs, traditions and autonomous govern- 
ment. We know from history that since the bishops were foreigners, the 
actual ecclesiastical administration was in the hands of the Thomas 
Christians and they were de jure and de facto the civil leaders and the 
de facto ecclesiastical leaders of the community of the Thomas Chris­
tians.

The parish assemblies held an important place in the Christian com­
munity. These parish assemblies consisted of the local clergy and the 
respectable adult laymen; they administered the temporalities of the 
diurches and looked after the religious life of the people. These assem­
blies even excommunicated public delinquents, prescribed public pen- 
ances for public crimes, watdied over the fulfilment of these penances 
etc. Upon the decision of the priests and the ancients of the assemblies, 
penitents were also absolved at the door of the church, where they 
would then be slightly beaten with a bündle of sticks by the absolving 
priests.

Matters of greater importance social, civil, and religious were han- 
dled by the representatives of all the churches. It may t'herefore be right- 
ly inferred that the Seleucian laws were referred to and applied only 
when the local customs and usages foresaw no other Provision. Thus 
the Malabar Church enjoyed a sui juris Status. Because of this Situation
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the Thomas Christians were sometimes described as a „Christian Re- 
public".

Canonical Sources tili the end ol the 16th Century

The canonical sources of the Syro-Malabar Church should be considered 
in two parts: the pre-seventeenth Century and post sixteenth Century 
sources, because it is in the 16th Century that the Latinization penetrated 
the ecclesial life of the Malabarians.

Since the Malabar Church had hierarchical relations with the Seleu- 
cian Church until the end of the 16th Century, we may, at least theoreti- 
cally, consider the Seleucian sources also as sources of the Syro-Mala­
bar Church.

The Seleucian Sources

These include the early Antiochene sources, which were accepted by 
the Seleucian Church. They consist of the pseudo-Apostolic works, which 
were supplemented by the canons of the Councils of Ancyra (314), Neo- 
caesarea (318), Nicea (325), Gangra (340), Antioch (341), Laodicea (380), 
Constantinople (381). Then there are the canons passed or accepted by 
the synod held by the (Seleucian) Patriarchs, Isaac (410), Yabalah (420), 
Dadiso (424), Accacius (486), Babai (497), Mar Aba (544), Joseph (554), 
Ezechiel (576), Iso-yahb (585), Sabriso (596), Gregory (605), George (677), 
Hananiso (775), Timoty (790—805), Iso-barNun (823—827), John (884— 
892), Elias (1028—1049), and Timoty II (1318—1332).

Thus the canons of the Seleucian synods and all the decisions, rules 
and constitutions of patriarchs and bishops based on the teaching of the 
Fathers of the Church and the Statutes of the emperors form the Seleu­
cian sources of canon law, which may be presumed to have contributed 
to the creation of the Malabar codex.

The Collections

These Seleucian sources have been handed down to us through several 
collections. The first one is that of Marutha Maipharkat of 410 A. D. 
Another important one is that of an anonymus author of 790. 
The collections of Gabriel, Metropolitan of Bassora (9th cent) and Elias, 
Metropolitan of Damascus (f 905) contain many valuable sources. 
There were also other collections of Patriarch Elias I (1029—1059) and 
Elias Bar Sinaja. There is another extensive collection of Iban Attib 
(Abdulphagias Abdulla f1 1043). The most important one of all is the 
collection of Abdiso Sobensis (f 1318), the Metropolitan of Nisibis. It is 
known as the Nomo-Canon of Abdiso and was approved by the Synod 
of Timoty II (1318) while the author was still living. This has become 
the chief Code of canon law of the Seleucian Church. This collection is 
published in Syriac and Latin by A. Mai.
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The Malabar Sources Proper

The Seleucian sources and collections were the norm for the Seleucian 
prelates whenever the local customs and usages were not. clear. Hence 
the following could be mentioned as the sources of the Malabar Church 
until the end of the 16th Century:
1. The Syro-Oriental sources, which we have mentioned above.
2. The customs and practices peculiar to Malabar, which were not writ- 

ten down and are known oniy through Western writers.
3. The Statutes of the Seminary Vaipicota.
4. The decrees of the Provincial Council of Goa in 1567, in 1575 and in 

1585.
5. The decrees of the Council of Florence, which were accepted by the 

diocesan Synod of Angamaly in 1582.
6. Decrees of the diocesan Synod of Angamaly in 1582.
7. The faculties which the Archdeacons enjoyed.
8. The decrees of the Synod of Diamper in 1599.

Sources aiter the 16th Century

As we have indicated above, changes in a Latin direction began to take 
place by the middle of the 16th Century. The Synod of Mar Abraham in 
1582 corrected books, dealt with the marriage of priests and the dress 
of clerics and accepted the decrees of the Council of Florence. The 
Goan Synod of 1585 passed decrees regarding age, chastity, dress, Ordi­
nation, and incardination of candidates for the priesthood. Archbishop 
Menezes of Goa, who convoked the Synod of Diamper in 1599, intro- 
duced fundamental changes in every field: in the ancient laws, rites, and 
liturgy of the Malabar Church. Portuguese and Latin laws and customs 
supplanted all others. This Latinization was mainly based on the Triden­
tine discipline.

From the 17th Century onwards, except for a short interval, the Mala­
bar Church was govcrned by Latin prelates either under the Portuguese 
Padroado or under the Propaganda Congregation. The laws, Statutes and 
customs introduced by the Padroado Prelates are collected in the „Mi­
tras lusitanas no Oriente". The Vicars Apostolic of Verapoly under the 
Propaganda Congregation brought about many Latin reforms, introduced 
mainly through pastoral letters. A good number of them were introduced 
by Mgr Bernardine Baccinelli1. They were codified and promulgated by 
Mgr Leonardo Mellano in 1789.

From 1896 onwards the Malabar Church was governed by prelates of 
its own rite and nationality. The native bishops, instead of attempting 
to restore a genuine and authentic juridical System proper to the Mala­
bar Church, followed the decrees and decisions of tlieir Latin prede- 
cessors with slight peripheral and superficial reforms. As a result, the 1

1 cf. Pandinjare Kanjirathinkal Alphonse, C. M. I., „The Canonical Reforms in the Ma­
labar Churdi introduced by Mgr. Bernardine Baccinelli" Doctoral Thesis submitted to the 
faculty of Oriental Canon Law in the Pontifical Oriental Institute of Rome, in 1971.
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laws and customs introduced by post-Diamper Latin and indigenous prel- 
ates were all Latin in form and content and were mostly adaptations 
based on the Council of Trient.

Present Situation

The laws of the Seleucian or Chaldean patriarchs were done away 
by withdrawing the Syro-Malabarians from the jurisdiction of the Chal­
dean patriarchs and imposing the rule of the Latin prelates on them.

On the other hand, the laws of the Synod of Diamper have no binding 
force as it was not a lawful synod2. It is possible that the laws concluded 
by the prelates who ruled the Malabar Church and which were all Latin 
in form and content were made under the erroneous assumption that 
Latin laws were universal. In that case, we at least have to doubt the 
validity of these laws and the customs based on them. It may be ques- 
tioned whether the purely Latin elements in oanon law have any force 
of law or custom de jure, though in default of proper laws they are fol- 
lowed de lacto. There is still confusion about the force of Latin laws 
that apparently constitute the „jus particulare" of the Malabar Church.

An error cannot introduce a law or consuetude. The binding force of 
practices based on laws or persuasions founded in error, is doubtful. 
Hence per se and de jure one can apply to them the axiom: lex dubia, 
lex nulla. But per accidens and de lacto, they may have to be applied 
sometimes.

Latinizing regulations of canonical rules may be regarded under two as- 
pects: a) If the legislator introduced Latin regulations under the impres- 
sion that such regulations were universal for all Catholics, then they 
have per se and de jure no binding force, neither as written laws nor as 
consuetudes. Nevertheless in default of proper laws, de lacto and prac- 
tically, they must be followed until competent authorities make adequate 
provisions. The local hierarch is competent in this matter, provided he 
does not act ultra vires. He can by his own authority accept them if 
they are not Latin in se, or he can replace them by other regulations. 
b) If the legislator by his own authority made Latin regulations his own 
and promulgated them, then they are legitimat.e provided they are not 
contrary to Oriental norms and he had not acted ultra vires.

In the case of the Malabar Church, the Latin prelates in several cases 
seem to have acted as though Latin regulations were universal and bind­
ing on all Catholics irrespective of rites. This general remark seems 
applicable also to regulations made by Malabar prelates in several cases. 
At present there are two metropolitans of equal Status. Both of them 
have received the pallium from the Pope. This hierarchy in the Oriental 
way and tradition will be perfect only under a patriarch or a major 
ardibishop for the Malabarians. 1

1 Lack of authority on the pari of those who convoked it, absence of intention on the 
part of those who conducted it, lack of form in the manner of conducting it, lack of inte- 
grity in the text promulgated.
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Conclusion

We have seen that through the vicissitudes of history the Syro-Mala- 
bar Church has not developed in an organic and authentic way. Many 
foreign elements have entered and caused deformation and hybridization. 
It is deeply deplorable that in spite of its apostolic origin and twenty 
centuries of faithful survival, it still lacks an autonomous and thoroughly 
authentic juridical Status. It is obvious that one of the regrettable and 
detrimental factors that has crept into the Church of the Thomas Chris­
tians is the unwarranted tendency fostered by the Latin missionaries 
to bring everything in the Church into absolute uniformity. They gave to 
the Syro-Malabar Church an amalgamous and anomalous juridical System. 
Thus, the call and impending duty of every one interested in the organic 
progress and adequate development of the Malabar Church is to remove 
the anomaly and help develop the internal vigour and charismatic gifts 
of this Church with a juridical framework proper and congenial to it; 
then it will be enabled to achieve its authentic personality and legitimate 
autonomy.

As an immediate Step the paradoxical Situation which we explained 
above has to be rectified by proper authority. Its ancient rules conform- 
able to the Malabar pustoms and traditions have to be revived. Accord- 
ing to the genuine Oriental tradition such a process of rectification can 
be effected only if the Malabar Church becomes a patriarchale. It cannot 
but sound stränge that the numerically second largest Oriental Church 
has no practical possibility of realizing this traditionally Oriental juridi­
cal System.
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A BRIEF OUTLINE OF THE ARMENIAN LIBER CANONUM AND ITS 
STATUS IN MODERN TIMES

f TIRAN NERSOYAN 

New York

Armenia was evangelized and it.s Church was organized by St. Gregory 
the Enlightener who is the patron saint of the Armenian people. Gre­
gory began his missionary work during the first decade of the 4th Cen­
tury. He converted the king Trdat and the princes of the country into 
the new faith while he was still a layman (A. § 782). Then in the summer 
of the year 314 he went to Caesaria and was consecrated there as bishop 
and head of the Armenian Church by the metropolitan or exarch Leontius 
of that City (B. 115—145). Gregory had received his Christian education 
in Caesaria where he had lived since his childhood before returning to 
his native country. He was of princely lineage and was among the cour- 
tiers of the King when he embarked on his mission (C. § 46).

In his missionary labours Gregory received assistance from the Church 
of Caesaria and the neighbouring churches to the west and to the south 
of the country (A. § 806, 829).

According to the 6th canon of the Council of Nicaea the exarch of 
Caesaria had supervisory jurisdiction over the missionary districts to 
the east of the Exarchate. Consequently for about sixty years after the 
consecration of St. Gregory as catholicos or the chief bishop of the newly 
organized hierarchy, his successors were ordained by the exarchs of 
Caesaria (A. § 826). However, once in Office, the consecration of bishops 
within the jurisdiction of the Armenian Church was the prerogative of 
the Catholicos, who established new dioceses as the Church extended its 
influence and its work, convened episcopal synods (D. 277), sent mis- 
sionaries to the neighbouring territories in the north and in the east and 
supervised their administration.

After the year 373 open canonical ties with Caesaria were severed 
(C. § 158—161; Cf. E. Leiters 120—122). For the Church had become suf- 
ficiently strong and mature, its clergy had increased in numbers and its 
authority had been firmly established. Political considerations were also 
operative in this movement for eccliastical independence. Armenia was 
within the sphere of influence of the Persian Empire which did not coun- 
tenance the close ties between the Armenians and the Romans of By- 
zantium. Thus many factors became operative within the country and 
in the Church to make the latter self-governing and canonically inde­
pendent. In the meantime full communion was naturally maintained with 
the Church of Constantinople. This de facto independence was gradu- 
ally Consolidated and the council of Shahapivan in the year 444 ruled 
that the candidates for consecration to the episcopate needed only the
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approval of the Armenian Catholicos, whereas up to 373 this prerogative 
was exercized by the exarch of Caesaria.

In these circumstances the collections of canons prevalent and recog- 
nized in the Greek Church in the west and in the Syrian Church in the 
south were accepted and used in the Armenian Church also. The canons 
of the Council of Nicaea were brought to Armenia by the son and suc- 
cessor of St. Gregory, Aristakes, who had taken part in the Council. 
Düring the 4th and 5t.h centuries the canons of other councils as well 
as collections of various "apostolic" canons were in use. By the middle 
of the 5th Century collections of canons were translated into Armenian 
together with or after the Bible and other liturgical and patristic literature 
(F. LVII; G. 431—433). Towards the end of the 5th Century there already 
was a collection of canons comprising 114 articles taken from the fol- 
lowing groups: 1) of the Apostles (of Syriac origin), 2) of Nicaea, 3) of 
Ancyra, 4) of Caesaria, 5) of Neocaesaria, 6) of Gangra 7) of Antioch, 
8) of Laodicia, 9) of Shahapivan (an Armenian council). (G. 441—442).

These canons, except the Canons of the Apostles in 34 articles and 
those of Shahapivan (Armenian), were contained in the earliest Byzan- 
tine corpus attributed to Stephan of Ephesus (I. I., 265). It is thought 
that this corpus was put together at the end of the 4th Century and com- 
prised 166 canons, including the Apostolic Canons (Greek), which ap- 
peared in the Armenian corpus comparatively later. In the 6th Century 
the Byzantine Codex was augmented with the canons of the Council of 
Ephesus, those of Chalcedon, the canons of St. Basil and sections from 
the laws of Justinian added by John Scholasticus. Of these the canons 
of Chalcedon could not have found a place in the Armenian Codex be- 
cause the Armenians did not formally recognize this council from the 
beginning, although its official conciliar rejection took place as late as 
the first decade of the 7th Century. The canons of St. Basil, of St. Atha­
nasius together with those of St. Gregory the Enlightener were however 
taken into the collections. The final determination of the contents of the 
corpus was made in the third decade of the eighth Century by John of 
Ozun, the Catholicos.

It should be noted that the Armenian translation of the canons, such 
as those of the first three ecumenical councils and of the sever local coun­
cils have considerable variations from the Greek texts currently accepted. 
In some cases this may be due to the fact that the Originals used by 
the Armenian translators were older or different texts, now probably 
lost. In some other cases these variations may be due to deliberate chan- 
ges on the part of Armenian canonists with the purpose of accomodating 
the canons to existing customs and usages or to the exigencies of 
the prevailing social conditions in the Church. Other variations may, 
understandably, be due to the corruption of the texts through the care- 
lessness of copyists of later times. There are also many instances where 
the wordings of the original Greek have been paraphrased for better in- 
telligibility. No detailed and critical examination of these textual Prob­
lems have yet been made for the Armenian Liber Canonum, except for 
the Apostolic Canons (Syriac) of 34 articles, which have been studied 
by J. Tashian, of the Mekhitharist Congregation of Vienna (G).
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Following are a few random examples of sudi variations.
Canon 38 of Laodicia in the Greek text prescribing leavened bread 

for the eucharist has been left out in the Armenian translation, because 
Armenians have always used unleavened bread for the eucharist. Canon 
1 of Neocaesaria prohibits the marriage of priests. This canon has been 
omitted in the Armenian translation presumably because priests used 
to marry in the Armenian Churdi at the time when the canon was 
translated or received. Although it is not clear whether the canon refers 
to celibate priests to prevent an abuse or to widowed priests. It is not 
improbable that a careful study of the Armenian text of the Liber Ca- 
nonum might indicate or suggest corrections in the Greek texts that 
have reached us (F. XXV). Sometimes whole articles or parts of articles, 
sentences, clauses or significant words are found or missing either in 
the Greek Originals or in the Armenian translations when one is compared 
with the other.

The way in which Armenian canonists and ecclesiastical authorities 
have treated the canons shows that they have not tliought of the formula- 
tions of the canons enacted by church councils or promulgated by diurch 
fathers as being "etemal" or "unchangeable", but rather they have taken 
a realistic attitude with regard to the legislative function of the Church.

The formation of the Armenian Liber Canonum having begun during 
the middle of the 5th Century, the first stage of the process of reception 
and incorporation of the revailing canons in a codex was completed by the 
time of the Catholicos John of Ozun who was in Office from 717 to 728. He 
brought together twenty four groups of canons in a Codex which he pub- 
lished with a short preamble.

The following are the headings included in the Liber Canonum of 
John of Ozun:

A. Pre-Nicaean: 1. Apostolic Canons (Syrian), 34; 2. Second Apostolic 
Canons (Greek) of Clement, 85; 3. Post-Apostolic Fathers, 27;

B. Ecumenical Councils: 1. Nicaean, 20; 2. Constantinopolitan, 3; 3. Ephe- 
sian, 6;

C. Local Councils: 1. Ancyra, 25; 2. Caesaria, 10; 3. Neocaesaria, 20; 
4. Gangra, 23; 5. Antioch, 25; 6. Laodicia, 55; 7. Sardica, 21;

D. Armenian Councils: 1. Shahapivan, 20; 2. Duin II, 37;
E. Decretals oi Ecumenical Fathers: 1. Athanasius, 88; 2. Basil, 51; 3. 

Sevantus, 14;
F. Decretals ol Armenian Fathers: 1. Gregory the Enlightener, 30; 2. Sa- 

hak Parthev, 51; 3. John Mandakuni, 9; 4. Abraham Mamikonian, 3; 5. 
Sahak of Dsoraphor, 25; 6. John of Ozun, 32.

The following conciliar or decretal canons, which are included in the 
Byzantine codex and approved or confirmed by the Council in Trullo 
(Quinisext) of 692, are not found in the Armenian codex:

1. Chalcedon, 30; 2. Carthage, 1; 3. Constantinople (Date 394), 2; 4. Dio­
nysius of Alexandria, 4; 5. Peter of Alexandria, 14; 6. Gregory of Neo­
caesaria (Thaumatourgos), 12; 7. Gregory of Nyssa, 8; 8. Amphilochius of 
Iconium. 1; 9. Timothy of Alexandria, 14; 10. Theophilus of Alexandria, 
14; 11. Gennadius of Constantinople, 1 (J. LXIII).
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After John of Ozun further additions to the Codex were made during sub- 
sequent centuries by other canonists, so that by the end of the lOth Cen­
tury we find 16 more groups of canons introduced into the Codex, making 
a total of 40 headings (F. XXV). After the year 1098 we see yet 17 more 
additional groups of canons incorporated into the Codex. Finally, the last 
phase of the growth, extending from the end of the llth Century to the 
end of the 14th, was completed with the increase of the Codex to 78 
chapters, comprising 1544 individual canons in all. The most recent 
additions to the Codex were made by Georg of Erzinka (f 1416) who 
augmented the 65 groups by 13 more chapters (F. XLII). The year of the 
latest writing among the 78 chapters of the Codex is 1166. It is a Para­
graph from the inaugural encyclical of Catholicos Nersess IV, who held 
Office from 1166 to 1173. Thus from the beginning of the 15th Century 
down to the present the Liber Canonum has remained practically unchan- 
ged. The continued use of the Codex, enlarged in the course of seven 
centuries, has enhanced its authority and has made it an accepted guide 
in the Church generally (K. 49).

The Codex in its present form, as we have seen, has two sections. The 
first comprises the 24 chapters published by John of Ozun, and the sec- 
ond section contains the remaining 54 chapters introduced into the orig­
inal Codex from time to time beginning with the eighth Century and 
ending with the fourteenth. These two sections of the Liber constitute 
the ecclesiastical law of the Armenian Church.

But the Codex in its present form has yet a third part which contains 
a mixed collection of civil laws and certain other material of unequal 
importance and authority.

The oldest manuscript of the Liber Canonum is dated 1098 and is found 
in the Monastery of All Saviour in New Julfa, Isphahan, Iran. This man­
uscript does not contain the third section found in later Codices.

The second section of the Codex has the following groups of canons:

A. Non-Armenian Sources: 1. Thaddeus the Apostle, 32; 2. Philippus the 
Apostle, 8; 3. Second (Council) of Antioch, 9; 4. Ephrem the Syrian, 8; 
5. Cyril of Alexandria, 5; 6. Epiphanius of Cyprus, 5; 7. Third (Council) 
of Antioch, 1; 8. Second (Council) of Nicaea, 114; 9. Basil of Caesaria, 
272: 10. Gregory the Theologian, 30; 11. Macarius of Jerusalem, 9; 12. Dio­
nysius of Athens, 1; 13. Epiphanius of Cyprus (again), 3; 14. John of Jeru­
salem, 1; 15. Hyppolitus (of Rome), 1; 16. Nectarius of Rome, 1; 17. Melito 
of Sardis, 1; 18. Athanasius of Alexandria (again), 1; 19. Severianus (of 
Gabala), 1; 20. Socrates, 2; 21. Dionysius Areopagite, 1; 22. Manuel, 1; 
23. Clement of Rome, 1.

B. Armenian Sources: 1. Sion of Bawon, Catholicos, 23; 2. Elishah Var- 
dapet, 1; 3. Vachakan of Aluans, 21; 4. Council of Duin (Date 645), 12; 5, Sa- 
hak Parthev, Catholicos, 1; 6. John Mandakuni, 1; 7. Council of Karin, 9; 
8. Nerses III of Ishkhan, Catholicos, 43; 9. John Mandakuni (again), 7.

The following few notes appended to this enumeration may be of Inter­
est.
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The Second Apostolic Canons, in 85 articles, are among the oldest in 
the Armenien Codex. It is one of the five apocryphal collections in the 
name of the Apostles. All five are of Syrian origin. But the 85 canons, 
with the title "Definitions and canons of the Holy Apostles by the hand 
of Clement the Apostle of Gentiles“, has been translated from the Greek. 
The translation of these so-called apostolic collections into Armenian 
was made in most probability around the middle of the 5th Century.

The canons "of the Post-Apostolic Fathers", 27 in number, are consid- 
ered to be an Armenian Compilation produced at a comparatively early 
date. It is not found in non-Armenian sources (F. XLI).

The Apostolic Canons of 34 articles, which have been translated from 
the Syriac, have considerable variations from the original. The PostScript 
of this group of canons is of some interest and it reads as follows, in 
part:

. . devout Jews and the sons of chief priests attached themselves 
to the Apostles and never departed from them, because they saw that 
what the Apostles were preaching in words the same they were showing 
in deeds before every one. And so they became the preachers of the truth 
of the Lord of life together with the Apostles . . . And they preached 
Christ all the days of their lives before the Jews and the Gentiles and 
the Samaritans. And after the death of the Apostles they became the 
leaders, the preachers and the rulers of the Gospel and of the Holy 
Church. And whatever the Apostles committed to them they received 
and they preached to all the people and taught them in synagogues and 
among all the Gentiles.

Similarly at their death they committed to their disciples and taught 
them everything they had received from the Apostles and whatever James 
wrote from Jerusalem and John from Ephesus and Markus from Ale­
xandria and Andrew from Phrygia and Luke from Macedonia and Thomas 
from India and the fourteen epistles of the Apostle Paul that are read in 
all churches and in all places, as are read also together with the same 
the Acts of their virtue that Luke wrote, so that in these may be recogniz- 
ed the Apostles and the Prophets and the Old Testaments and the New 
Ones and that it may be known that one Holy Spirit spoke in them all 
and one truth was proclaimed and one faith was preached and the name 
of one God was declared to all and was worshipped by all and the whole 
world received their teaching . . ." (Cf, the translation of the Syriac text 
into English in L. 45—46. The Syriac text adds, after the words" James 
wrote from Jerusalem" the words „and Simon from the City of Rome“. 
No Armenian text extant has this reference to Peter).

This passage is evidently an attempt to state the doctrine of the apos­
tolic succession and the unity and identity of the Church by a story read 
into the past.

The Armenian Liber Canonum has a group of ten canons in the name 
of a council of Caesaria. The canons of this local council is found only 
in Armenian and Syrian collections. Six of these canons are similar to 
those of Ancyra, numbered 20—25. On the other hand the same canons 
are not found in the Armenian text of the canons of Ancyra, which has 
only 20 articles. In as much as Armenians were closely connected with
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the jurisdiction of the Caesarean Exarchate, they would as a matter of 
course have received the canons issued by the council and they would 
have included them in their collections. The Caesarean canons are placed 
between those of Ancyra and Neocaesaria. Both of these councils are 
pre-nicaean. The long title of the canons of Neocaesaria mentions the 
Caesarean council together with that of Ancyra in the following way: 
"These canons were appointed after those of Ancyra and of Caesaria but 
they are before those of Nicaea, in as much as sixteen bishops were as- 
sembled in Neocaesaria concerning those of the adulterous sect who were 
permissive toward priests in the matter of acts of defilement, on acount 
of which they (i. e. the bishops) came together and enacted canons in 
twenty chapters." On the other hand the title of the Caesarean canons 
is as follows: "Twenty bishops assembled in Caesaria and appointed ca­
nons on certain iniquities of women in ten chapters." In the original Greek 
text of Agathangelos (M. § 133) the following is related:" Archbishop Leon- 
tius (of Caesaria) sent envoys to the bishops and metropolitans of his 
jurisdiction as far as Chalcedon of Bithynia and the bishops and metro­
politans assembled twenty in number ..." This assembly apparently 
coincided with the consecration of St. Gregory as the first bishop or 
Catholicos of Armenians by the Archbishop or Exarch Leontius in the 
summer of the year 314 (B. 119, 150—165; O. 89—132), The Hst of these 
twenty bishops is found in the Armenian Liber Canonum appended to 
the names of the bishops of the Council of Nicaea, designated as the 
bishops of (the province) of Caesaria. Eleven of these bishops have taken 
part also in the Council of Ancyra.

The Council of Shahapivan in Armenia in the year 444, which has en­
acted twenty canons and which has dealt with matters of sexual morality, 
of the ethics of the clergy, of sorcery, of the relics of saints, of confes- 
sion, of excommunication, etc. is of special interest in that it prescribes 
physical punishments for those who violate the provisions of the canons 
(P. 79). This council was convened in the presence of princes representing 
the secular authorities in the counlry. The preamble of these canons States 
in part:

"It is right and proper for the teachers and the pastors of the Holy 
Church and the instructors of the laws of justice and of the authentic 
ordinances of the living God, to meditate on the laws of the Lord day 
and night always ..."

"And the governors of provinces and the principal princes of Arme­
nia unanimously stated as follows: these laws that are pleasing to God 
and good for the building up of his Church, these you order and we shall 
obey and execute them. And if anyone does not hold firm the provisions 
of these laws, be he a bishop or a presbyter or a freeman or a yeoman, 
he shall be punished and shall pay fines." (F. 428).

The third section of the Liber Canonum to which reference has been 
made, contains the following:
1. "The Mosaic Code", which was introduced into the Codex during the 
Arabic domination of Armenia, extending from the middle of the 7th to 
the middle of the 9th Century. It has been translated from the Syriac and 
then adapted to the social conditions in Armenia (K. 57). The date of its
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introduction and use in Armenia is not certain. The code is based, as 
the name indicates, on the Book of Exodus and the Book of Deuteronomy 
as developed in the Talmudic literature. "The Mosaic Code" was trans- 
lated from the Greek into Armenian a second time in the 12th Century.
2. "The Syrio-Roman Code", which has taken its origin sometime during 
the 5th Century in Asia Minor. According to some scholars it was trans- 
lated into Armenian from the Syriac (K. 60). The date of its introduction 
into Armenia is not certain. The prevailing opinion is that Armenians 
began to make use of it sometime during the 12th Century. This code 
was in use in eastern mediterranian countries beginning with the 9th 
Century (K. 61).
3. The third civil legislation which has found its way into the Liber Cano- 
num is the "Roman Code", which is taken partly from Justinian's Civil 
Code, i. e. the Corpus Juris Civilis, and partly from the code known as 
Ecloga, enacted during the Isaurian emperors of Byzantium. This Compi­
lation has been introduced into Armenia during the 9th Century (K. 70).

Apart from these three compilations of civil laws, the third section 
of the Liber Canonum contains also two other collections of laws com- 
piled by Armenian jurists to meet the requirements of their time. One 
of these is the code of David of Alavik comprising 97 articles publ.ished 
early in the 12th Century not long before the year 1139. The other is the 
code of Mekhithar Gosh compiled around the year 1148. It contains a 
preamble of 11 articles, 124 diurch canons and 130 articles of civil and 
criminal law. This second code is the more important of the two. It has 
been widely accepted and used down to the beginning of the 17th Cen­
tury in many Armenian communities.

Prior to the Arabic invasion of Armenia its Western provinces were 
governed by Roman law and the administrators of the country super- 
vised legal procedure along with their other duties. Every governor, re- 
gardless of his title or rank, was also a judge. In the.6th Century Justi- 
nian was insistent that "Armenians should follow Roman law in all ways". 
The Emperor decreed that there should be no laws among them except 
those honoured among the Romans (N. 132, 143).

Prior to the 4th Century, in pagan times, judicial power or the admin- 
istration of justice in eastern Armenia lay in the hands of magians, in 
conformity with the System prevailing in Persia. When the country was 
christianized the same power passed to the bishops of the provinces (N. 
340—341). The country was ruled by the sovereign and his satraps by 
decrees and without a set body of laws (N. 353).

When Arabs came to dominate Armenia in the 7th Century the internal 
administration of justice continued to remain in the hands of the bishops 
and princes (K. 78), who had the responsibility of keeping Order and dis- 
pensing justice while collecting and paying unbearably heavy tribute 
and seeing that military Service is rendered to the alien overlords (Q. 34.). 
In about the middle of the 12th Century feudal barons in the northern parts 
of Armenia began to gather strength and to consolidate their power, en­
tering a period of comparative prosperity and political stability, 
after about a Century of dreadful depredation and devastation by the 
asiatic hords of the Seljuk Turks (K. 79). Consequently the need was feit
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for applicable laws in the changed social, political and economic condi- 
tions. Thus the Compilation and publication of Christian civil and crimi- 
nal legislation of Armenian or non-Armenian origin, as distinct from 
ecclesiastical legislation proper, became necessary inasmuch as the hold 
of foreign rulers over the country relaxed for a considerable period and 
laws supplementary to established ecclesiastical canons were required.

Bishop Nerses of Tarsus, who has translated the non-Armenian Codes 
appended to the Liber Canonum, writes in 1196:

"Mohammedan princes and judges ruling in the cities were not adju- 
dicating the suits brought by Armenians before them. They were refer- 
ring those who were seeking justice to their own laws. For this was the 
Order of the prdncipal prince (melik) issued to the judges of cities that 
they should send the Armenians to be judged under their own laws. And 
the litigants were coming to the Church and were requesting judgement by 
their priests and chief-priests. But these did not have written codes by which 
to administer justice, whereas other nations were seen as having them" 
(K. 78—79).

In these circumstances even rather poorly organized codes such as that 
of Mekhithar Gosh were called to serve a useful purpose. And indeed the 
Code of Gosh was not only used in Armenia proper but also in other areas 
where Armenian colonies were established. These colonies often needed 
their own communal Statutes for their own internal government in the 
host countries. Such was, for example the case in Poland during the 16th 
Century and earlier in Crimea in the 14th Century and as late as early 
18th Century in Causasian Georgia (K. 89).

After the 14th Century the Liber Canonum ceased to grow and no new 
canons were generally recognized or added to the Codex. Several Church 
Councils were held and canons were enacted in some of them, mainly in 
Oicilia during the first half of the 14th Century. But the validity of the 
canons and the authority of the councils enacting them were controver- 
sial. Therefore they were not recognized by the Church for any significant 
length of time. These councils were 'royal' councils, i. e. they were con- 
vened by the Armenian kings of Cicilia and were considered of a regional 
character. They were politically motivated with the hope of securing mili- 
tary help from the West against the pressure of the superior forces of the 
Egyptian Mameluks who were threatening the Armenian kingdom and the 
freedom of the Church. But with the collapse of the Kingdom finally during 
the second half of the 14th Century (the terminal date being 1375) these 
councils and their acts were altogether forgotten. Other councils before 
and after the 14th Century were held as a matter of course for the election 
of catholicos and were of no juridical significance.

As time went on and the relevance of the provisions of more and more 
canons in the Codex became questionable in the minds of the clergy and 
of the people, and the political, social and economic conditions in the 
country deteriorated, the authority of the Liber Canonum as a whole dimin- 
ished gradually and progressively. Recurrent calamities resulting from 
the invasion of Armenia by merciless barbaric peoples and from the op- 
pressive regimen of alien rulers aided the process of deterioration of the 
authority of the canons. So much so that the two Church Constitutions
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whidi came into being in the 19th Century make no specific or effective 
reference to the ancient canons of the Liber Canonum pertaining to church 
order or to ecclesiastical administration. Thus for long centuries the 
Church appears to have lived by the inertia of established usages and cus- 
toms reinforced from time to time, whenever the conditions were oppor­
tune, by patriarchal decretals whidi however could not fill the need of 
canons of certain recognized permanence and force.

Düring the 19th Century political and social events of crucial significance 
for the eastern as well as the Western sections of the Armenian Church, 
under the Persian and Ottoman rule respectively, produced drastic changes 
in the juridical Organization or institutional form of the Church. The eastern 
part of Armenia was occupied by the Russians and was incorporated in the 
Tzarist Empire in 1828. Not long after the occupation, in 1836, and following 
negotiations of severalyears, a Church Constitution came into being and 
was ratified by the Tzar and the Catholicos. The latter agreed to accept 
the final document with reluctance inasmuch as it curtailed the power of 
the Catholicos both internally vis-a-vis the bishops and the clergy and 
externally vis a vis the State. This Constitution brought the eastern dio- 
ceses of the Church as well as the Catholicate of All Armeniens in Eteh- 
miadzin, the central See of the Church, under the tight control of the Tza­
rist government, in line with the general policy of the State with regard to 
Russian and non-Russian religious and ecclesiastical institutions within 
the Empire. The Constitution, called Bolojenieh in Russian, created a per­
manent synod, composed of bishops and prelates, that sat in Etchmiadzin. 
In considering "spiritual" matters, which required the final .decision of the 
Catholicos, the Synod hat its sessions separately from the Catholicos and 
with wide powers of its own. A representative or commissioner of the 
government, with the title of Procurator, attended the meetings of the 
Synod regularly. Participation of laymen in the affairs of the Church was 
confined to the stewardship of economic matters in the parishes.

In the Western part of the Church under Ottoman rule a National Con­
stitution was established in 1863. This Constitution, granted by a muslim 
power after three years of uncertainty, was based on the principle that 
a religious community, as a people and as an ethnic minority, is in itself 
a juridical entity and has the inherent right to administer its own internal 
affairs in accordance with its own customs and usages and its rules of 
internal Organization. Many other factors made the adoption of this Con­
stitution possible. But we need not enter into the consideration of these 
in this short presentation. Identifying the Church with the people of the 
same culture as a whole, the Constitution recognizes the democratic rights 
of the people for its internal self-government, the adjudication of matters 
of civil Status by community courts being included among those rights. 
By the application of these principles the National Constitution reduced 
drastically the traditional canonical authority of the Patriarch of Constan- 
tinople and of the bishops and the clergy generally. It established the rule 
of populär general election of all candidates for sacred office in the Church. 
It created Organs for the government of the Church almost completely 
dominated by laymen, irrespective of the degree of their commitment to 
the Christian faith. The "National Assembly of Deputies" mainly com-
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posed of laymen and presided over by the Patriarch was recognized by 
the state as being the highes representative body and governing author- 
ity for the internal administration of the “Armenian Nation" throughout 
the Ottoman Empire. In the last resort the Assembly was answerable to 
the Imperial Government and the Sultan. The Patriarch became simply the 
executive arm of the Assembly. As a result patriarchs resigned or were 
made to resign after short periods in Office. Although the National As- 
sembly was intended to be composed of the deputies of all the Armenian 
communities within the confines of the Empire, yet practical considera- 
tions made it inevitable for the Armenian population of the Capital City 
to have the dominant voice and effective representation in the affairs of 
the "Nation" and the voice of the provinces was virtually disregarded.

With the events, however, resulting from the First World War both 
these constitutions, the one of 1836 and the one of 1863 in Russin and Tur­
key respectively, were nullified and the institutions created by them went 
out of existence. Part of the Armenian population of the Ottoman Empire 
was massacred by the Government forces and the rest were scattered to 
many parts of the world.

Due to these events a schism developed in the twenties of this Century 
in Lebanon and spread its jurisdiction over Armenian churches in Lebanon, 
Syria and Cyprus and later in Greece and in Iran and still later over min- 
ority Segments of the Church elsewhere. It claimed to be the continua- 
tion of an earlier schism which had begun in the middle of the 15th Century 
and had lasted tili the First World War. Its leaders have refused to recog- 
nize the supremacy of the Catholicos of All Armenans in Etchmiadzin, in 
Soviet Armenia, and have maintained the principle of multiple autocephaly 
in the one national Church. The causes of the development and persistence 
of this schism in the Church are complex and we need not dwell on them 
here. Political factors have been determinative in its creation and contin- 
uation.

After the Second World War the desire arose to fill the vacuum left by 
the demise of the two constitutions to which reference has been made. 
Attempts were made in Etchmiadzin, Armenia, to frame a new contitution 
for the whole Church, a kind of fundamental law of the Armenian Church 
to be applied equally in Soviet Armenia and in the Diaspora. A draft was 
prepared and distributed to the bishops and their diooesan councils in 
1958 for consideration and comment. But the draft did not elicit gener- 
ally favourable response and was consequently withdrawn in 1962 in 
a Session of the periodic Church Assmebly held in Etchmiadzin. In this 
way the attempt was abandonned indefinitely. It was seen that the Situ­
ation of the Church was not sufficiently settled and the circumstances of 
the various dioceses in different countries were widely dissimilar. More­
over, the fixity of a definitive Constitution was considered not to be 
desirable and opportune under the prevailing conditions.

At present the dioceses in Soviet Armenia and in the Diaspora — mainly 
in the Near East, in Europe and in the Americas — are govemed, inter- 
nally and in their relationship with the Mother See of Etchmiadzin, by 
make-shift regulations adapted to their local conditions and often without 
common terms of reference.
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Consequenlly the necessity of the re-evaluation of the old canons, at 
least of those that are found to be relevant and applicable in our times, 
is being increasingly feit by many churdimen. Many Problems are arising 
in the day-to-day life of the Church that require Solutions through regu- 
lation. The nature and extent of the jurisdiction of bishops, of parish 
priests, the updating of liturgical practices, uncertainties about certain 
moral issues, etc. are such problems. It is therefore hoped that a return 
to some of the norms set by the Church through canonical legislation might 
be helpful in making the work of the Church effective in the performance 
of her sacred mission.

Code letters used in this paper refer to works listed hereunder. Numerals 
following the code letter indicate pages or sometimes paragraphs if so 
marked.
A. Hislory of Armenians, Agathangelos, Tiflis, 1914 (in Arm.)
B. The Dale of the Ordinalion of St. Gregory the Enlightener, P. Ananian, 

Venice, 1960 (in Armenian).
C. National History (Azgapatoum), M. Ormanian, Constantinople, 1912— 

1914 (in Arm.).
D. History of Armenians, Moses of Khoren, Tiflis, 1913 (in Arm,).
E. Nicene and Post-Nicene Fathers, Vol. VIII, St. Basil, London, 1894.
F. Liber Canonum of Armenians, edited with introduction and notes by 

V. Hacobyan, Vol. I, 1964; Vol. II, 1971; Yerevan (in Arm.).
G. „The Teaching of the Apostles", The Apocryphal Book, Jacobus Ta- 

shian, Vienna, 1856 (in Arm.).
H. Handes Amsorya, A Monthly of Armenian Philology, Vienna (in Ar.).
I. Dictionary of Christian Antiquilies, W. Smith & S. Cheetham, Vols. I & II/

London, 1880.
J. Pedalion — The Rudder, ed. Agapius & Nicodemus, Tr. by D. Cummings, 

Chicago, 1957.
K. History of Ancient Armenian Law, Kh. Samuelian, Vol. I, Yerevan, 

1939.
L. Ante-Nicence Christian Library, Ed. J. Roberts & J. Donaldson, Vol. XX, 

1871, Edinburgh.
M. Documents pour TEtüde de Livre d'Agalhange, G. Garitte, Vatican, 1946.
N. Armenia in the Period of Justinian, N. Adontz, Tr. & Notes by N. Gar- 

soian, Lisbon, 1970.
O. Sur le Concile de Cesaree, J. Lebon, in "Museon", 1951.
P. History, Stephan of Taron, Ed. K. Shahnazariants, 1859, Paris. (Arm.).
Q. Crilical Survey of the History of the Armenian People, H. Manandian,

Vol. II Pt. 2, Yerevan, 1960.
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THE ANCIENT CHURCH CANONS AND THE NEW GREEK CHURCH
LEGISLATION

PANTELEIMON RODOPOULOS 

Thessaloniki

The relation of the new Greek ecclesiastical legislation, mainly before 
1943, to the canons of the Church has been a research subject of other 
people, in the past'. Nevertheless, the topic is still relevant and of great 
importance, because it has not yet been fully clarified in its theory and 
practical application; the relations between Church and State often create 
doubts and suspicion and confusion to the Orthodox religious conscience.

The apostolic canons; the canons of the ecumenical councils; the canons 
of local councils or of the Fathers, confirmed by ecumenical councils, form 
the canonical legislation of the Church, by whidi all local Orthodox Chur- 
ches are bound. This legislation is based on Orthodox ecclesiology, 
which expresses it in practical matters and is also a link of unity among 
the local Orthodox Churches. The Quinisext ecumenical council, in its 
second canon, confirmed the canons enacted earlier, and the Fathers of 
the VII ecumenical council did the same in the first canon there of.

The teaching of the ecumenical councils consists, as is known, of part 
of the Holy Tradition, which is a source of Divine Revelation, equal to 
and of the same authority as that of the Holy Scripture. Thus, the ancient 
canons, issued or confirmed by ecumenical councils, consist of part of 
the Holy Tradition, by which all Orthodox are bound. It is true, that the 
canons are not unchangeable like the decrees of faith. They can be chang- 
ed or abolished. But, this can be done only by a Church authority equal 
or higher to that whidi issued them. The same applies also to the canons, 
whidi feil in disuse, according to the conscience of the Church. Ultimately, 
a Church authority equal or higher to that, which issued them will for- 
mally recognize their disuse.

It is of importance that even the Byzantine emperors recognized and 
imposed the authority and validity of the canons on their subjects. They 
gave them the authority and validity of State laws. Justinian, for example, 
believed that there were two authorities in the State, priesthood and royal- 
ty. Thus, he recognized that the Church had an authority of her own: * 350

1 See: Ham Alivizalos: Ecclesiastical Policy in the Greek State (in Greek), Athens 
1932: also, Ham. Alivizalos' articles in tho periodicals: „Ecclesia", „Orthodoxos Skep­
sis", etc.: Chrysostomos Papadopoulos: The Church of Greece (in Greek), Athens 1951, 
pp. 135 fl.; Con. Dyobouniotis: Relation of Churdt and State (in Greek), Athens 1916: 
Ger. Konidaris, Epitome Ecclesiastical History of Greece (in Greek), Athens 1938, pp.
350 fl.| Charal. Fragistas: Constitutional Authority of the Church Canons (in Greek), 
Thessaloniki 1966; N. Pantazopoulos: Georg Ludwig von Maurer (in Greek), Thessa­
loniki 1968; A. Christophilopoulos: Greek Ecclesiastical Law (in Greek), Athens 1965, 
pp. 66—82. (with literature)
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"God's greatest gifts to men, granted by love from on high, are priesthood 
and royalty. The one serves the divine, the other rules and cares for the 
human; both come out of the same source and adorn human life . . 
There is no doubt, that to many the Churdi State relations in Byzantium 
are a problem. The purpose of this paper is not to propose a solution to 
this problem. Nevertheless, the Church in that period too, wanted to fol- 
low the Gospel principle: "Render to Caesar the things that are Ceasar's, 
and to God the things that are God's". This principle is the foundation 
stone of the System of dual authorities in the relations of Church and State.

The Byzantine emperors, by the tolerance or agreement of the Church, 
enacted laws regulating Church matters. But, they were careful not to 
contradict the canons by their laws: " . . . we believe that this is done 
in Order that there may be preserved the Observation of the canons, which 
the rightly praised and respected Apostles, eye-witnesses and servants 
of the word of God, have given and the Holy Fathers kept and taught"3. 
In case of contradiction between Church canons and State law, the view 
prevailed that the canons must be prefered to the law4.

The interference of some emperors into the Church affairs, even in dog- 
matic teaching, must be regarded as a deviation from the System of right 
relations between Church and State. That was rejected by the conscience 
of the Churdi and was regarded as an example of arbitrary action by the 
State (Constantius-Athanasius, iconomadiy-John of Damascus, Theodore 
of Studium, etc.).

Prior to the arbitrary announcement of the autocephalicity of the Churdi 
of Greece, in 1833, the first National Assembly of the Greeks, who re- 
volted against Turkey, proclaimed in Epidavrus (December 1821) that: 
"the predominant religion in the Greek State is that of the Eastern Ortho­
dox Church of Christ. Nevertheless, the Administration of Greece tolerates 
all other religions and their ceremonies and Services are celebrated with- 
out hindrance." In these provisions, there is no reference to the authority 
of the canons. But, since the predominant religion recognized is that of 
the Eastern Orthodox Churdi, this is implied. The canons comprise a sub- 
stantial element of the Holy Tradition of the Churdi.

Later on, at a similar assembly summoned at Hermioni in 1827, five 
bishops submitted a petition asking to invite experts to the assembly from 
among the canonical bishops, "to confer with them and to teil this venera- 
ble assembly what is necessary in Order that the Church canons may be pre­
served." The assembly accepted the petition and asked those who sub­
mitted it, to formulate a sdieme "based on how to revive religious respect, 
how to preserve the Church canons and to submit that to the assembly." 
The bishops drew up a scheme, in whidi they emphasized that the Synod 
should have "as the basis of our holy faith the apostolic and synodical 
canons of the Church", and that the Synod should "obey the Orders of the 
Administration, which should not oppose doctrine and the sacred canons",

* Introduction to VI Novel.
* Introduction to Justinian's VI Novel.
* See, Baisamon's comraent on 23rd Chapter, I title, of the Nomocanon, etc..
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and that "the committee (synod) should be unchallengeable as regards the 
preservation of Church canons and rules".

The scheme, by which the validity of the ancient canons was declared, 
met with the approval of the assembly, but its application was postponed 
until the arrival of the first governor of Greece, Kapodistrias. He tried to 
solve the ecclesiastical problems of Greece in agreement with the Ecu- 
menical Patriarchate, according to the canons and ecclesiastical traditions, 
but his assassination brought an end to his endeavours. Nevertheless, on 
October 8th, 1829, he issued an encyclical to the metropolitans and bish­
ops in which, among other things, the validity of canons and the need 
of their application by them was emphasized: "basing your actions on the 
divine canons in this case (i. e. marriage and divorce) and in every case"5.

Düring the Greek revolution a man of letters, Adamantios Koraes, for- 
mulated a theory according to which the Church in Greece should become 
independent from the Ecumenical Patriarchate. In consequence another 
theory was formulated, namely that every state becoming independent 
from Turkey should also have an independent Church. The regency of the 
young Bavarian King Otto, and especially the representative for eccle­
siastical affairs, the distinguished Protestant jurist Georg Maurer, were 
very happy with that theory. The regency wanted to make the Church 
subordinate to King Otto, despite the fact that the king was a Roman Cath- 
olic. The purpose of that movement was to strengthen the monarchy 
and to prevent a probable future reaction of the Church against it. At that 
time the relations between the Western Church and the European monarchs 
were delicate0. These views were also held by all the distinguished Greek 
politicians of that period.

On July 23rd, 1833 a constitutional decree concerning the Holy Synod 
was published by the State without the knowledge of the Ecumenical 
Patriarchate. The decree was based on Bavarian law. Then, for the first 
time, the first members of the Synod were appointed by civil authority 
and they took their oath before the king, as the "sovereign" of the Church. 
Great internal upheaval followed in the country, many reacting very 
strongly, particularly the distinguished clergyman Constantinos Oikono- 
mos .There was no contact at all between the Ecumenical Patriarchate and 
the Church of Greece until the Patriarchate issued the synodical tome, by 
which the autocephalicity of the Church of Greece was officially pro- 
claimed.

The constitutional royal decree of 1833, by which the independence of 
the Church of Greece was partially proclaimed, is the first constitutional 
law for that Church. It is a copy, almost word by word, of the law of 1818 
of the Bavarian Consistory. The unfortunate thing is that the administra­
tive principles introduced by it, prevailod even during the period which 
followed, and they became a "tradition“, influencing the whole Church 
legislation thereafter.

According to this decree, the Church in Greece recognizes as her spirit­
ual head our Lord Jesus Christ, but the king is her administrative leader.

Dyobouniolis. ibid., pp. 19—20.
Chrys. Papadopoulos, ibid., pp. 138—9.
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She is proclaimed independent from any other diurch authority, keeping 
dogmatic unity with the other Orthodox Churdies. Her supreme ecclesias- 
tical authority becomes a five member permanent "Holy Synod of the 
kingdom of Greece" under the sovereignty of the king. Of those five 
members, the President and two other regulär members, were appointed 
by the king. The two remaining members were appointed by the govern- 
ment as Substitute or accessory members. Only bishops could be regu­
lär members of the Synod. The substitutes could also be presbyters. At 
the Synod's sessions a Royal Commissioner always had to be present, 
who was appointed by the king. The Secretary of the Synod was also 
appointed by the king. The other clerks were appointed by the Synod 
with the govemment’s approval. The Royal Commissioner could make 
proposals to the Synod, but if he was absent from a session, that Ses­
sion, was legally invalid. In internal matters the Synod acted 
independently from civil authority, but every decision had to have 
the government's approval prior to its notification or application, even 
if the decision was on a matter of faith or worship etc. The bishops of 
the kingdom did not take part in the government of the whole Church, 
but they were under the supervision of the Synod. Number and size of 
the dioceses were decided by the government, upon the recommendation 
of the Synod. Archbishops and bishops were proposed by the Synod and 
appointed by the government. The Synod had the supreme judicial au­
thority on clergy and laity in purely ecclesiastical matters. But each ju­
dicial decision of the Synod had to be confirmed by the government. The 
king had the privilege of calling general councils of the bishops of the 
kingdom and of arrangeing everything that was necessary for that pur- 
pose "but without interfering at all in dogmatic matters".

By this Royal Decree, the Church became subordinate to the State 
without any possibility for free action.

On the occasion of the new State Constitution in 1844, vivid discus- 
sions on the Church were conducted in Parliament. The Constitution's 
articles on the Church were favouring a canonical solution of Church 
affairs. The whole legislation referring to the Church should be based 
on these articles. The Constitution's article (2nd) referring to the sacred 
canons, reads as follows:
"The Orthodox Church of Greece, knowing as her head our Lord Jesus 
Christ, is inseparably and dogmatically united with the Great Church 
in Constantinople and with every other Church of the same faith, keep­
ing unchangeably, like them, the sacred apostolic and synodical canons 
and the holy traditions and she is autocephalous . . .".

The government of Greece, following a decision of the Synod of Greece, 
sent a letter to the Ecumenical Patriarchate and asked for the recog- 
nition of the autocephalicity of the Church of Greece. In that letter they 
declared that the elected representatives of Greece, who drew up the 
Constitution of 1844, ". . . in one voice and with one vote maintained 
that the principle of the fundamental law is the good confession of faith. 
They all proclaimed, by the 2nd article of the Constitution, the unshak- 
able piety of the Greek nation and the unbroken unity of faith by which 
the Greek Orthodox Church is united dogmatically with the Great Church
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in Constantinople and with every other Church of Christ of the same 
faith, and keeps unchangeably the holy apostolic and synodical canons 
and the holy traditions".

A movement started for the revision of the Royal Decree of 1833. This 
was promoted by the issue of the Patriarchate's synodical tome, by which 
the autocephalicity of the Church of Greece was proclaimed. The tome 
recommended, among other things, that the Church should be governed 
"according to the divine and sacred canons freely and unhindered by 
any secular interference". The Ecumenical Patriarchate proposed the 
same in its Patriarchal encyclical to the Christians of the Greek king- 
dom: . . we command . . . that Church affairs be ruled and governed
. . . according to the divine canons of the holy Apostles and of the 
holy ecumenical and local councils, and according to the holy tradi­
tions . .

Nevertheless, in 1852 the 2' and SA' laws on the administration of the 
Church, on bishops and dioceses, were introduced in Parliament. These 
laws contained many uncanonical regulations similar to those in the 
Royal Decree of 1833. Thus, many discussions took place and many 
doubts arose about. the constitutionality of those laws. Another ques- 
tion was raised, namely whether all Church canons were constitution- 
ally valid7.

The main points in which the laws 2' and SA' were contradictory to 
the canons, are the following:
I. The supreme ecclesiastical authority in the realm is a permanent 
synod, carrying the name "Holy Synod". This synod consists of five 
members with an equal vote, who are diocesan bishops of the kingdom. 
The President of this synod is the metropolitan of the Capital of the 
kingdom, and the members are appointed by the government alternate- 
ly accordang to their seniority (SA' art. 2 und 3).

The canons of the Church do not forese a permanent synod govern­
ing the Church, but a periodical one, which meets once or twice a 
year, and its members are all bishops of the ecclesiastical diocese". On 
the other hand, all bishops responsible for teaching, sanctifying and gov­
erning the people of their diocese also take part in the "diakonia" 
of the whole Churdi tlirough synods. This privilege and duty is obtain- 
ed by them by divine right, at their election and consecration. There is 
no doubt that the synodical System, through the ages, took several forms; 
but., as a rule, there never existed certain bishops with greater Privi­
leges than their colleagues, concerning their participation in councils. 
A pernament synod can be justified, from a canonical point of view, 
only when it represents the synod of the hierarchy and is subject there 
to. But law SA' does not speak about the representation of the hierar-

7 Seo: Char. Fragistas, The Constitutional Validity of Churdi Canons (in Greek), Thes­
saloniki 1966.

“ 30th apost. can., 5th of the I Ecumen. Council, 34th apost, c., 19th of the IV Ecumen. 
Council, 20th of Antiodi, 50th of Laodicea, 26th of Carthage, 8th of Quinisext, 7th of 
the VII Ecumen council.
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chy of the Church of Greece by the five mombers of the synod. This 
kind of synod was unknown to the Church canons9.
II. For the consecration of a bishop, "the Holy Synod votes for three 
clergymen, Greek citizens, who have the right faith and are distinguished 
by their prudence, irreproachable life and ecclesiastical education. 
The names of those three elected are submitted by the Holy Synod to 
the king through the Ministry of Ecclesiastical Affairs. The king appro- 
ves one of them. The king's approval is announced to the Holy Synod 
and then the person elected goes through the ecclesiastical proce- 
dures ..." (SA' art. 2).

This kind of election does not conform to the canons. The 3rd canon 
of the VII Ecumenical Council recapitulating all earlier definitions on 
the subject, forbids the interference of civil authorities in the election 
of bishops. The bishops, according to the canon, must be elected by 
bishops. If we further take into consideration the patristic tradition, it 
becomes clearer that the interference of secular authorities in the elec­
tion of bishops is excluded by the canonical tradition of the Church10.
III. According to 2' and SA' laws, the duties of the Holy Synod are di- 
vided into internal and external duties. In internal matters the Synod 
acts independently from the State, in external ones with the approval 
of the government (SA‘, 7). But in the articles of this law which define 
the internal and external duties of the Synod (i. e. 8, 9, 10, 14), it be­
comes clear that for many matters regarded as internal, the approval 
of the government is necessary.

The synodical decisions, according io the canonical and other tradi- 
tions of the Church, were valid in ancient times without the approval 
of the State. If, however, this approval was sometimes granted by law, 
this was done in Order to strengthen their application and not to give 
them legal validity, which they had anyway. "When did the judgement 
of a Church get authority from the king?" (Athanasius).
IV. According to 2' and SA' laws, the king appointed a Royal Com- 
missioner to sit at the Holy Synod. All decisions or acts of the Synod 
taken either in the absence of the Royal Commissioner or not signed 
by him were invalid.

This institution of having the Royal Commissioner sit at the Holy Syn­
od and render validity to all synodical decisions by his approval, which 
was introduced in Imitation of the Russian Emperor Peter the Great, 
deprived the Church of her freedom and made her wholly subordinate 
to the State.

In Byzantine times, as is known, the emperor's representatives at the 
councils did not interfere in the discussions. They were just "paraka- 
themenoi". "The divine canons nowhere lay down that the secular pow­

9 Dyobouniotis, ibid., pp. 57—8.
10 Athanasius asks perplexed: „which canon says that the bishop is sent Irom the 

palace?". Symcon of Thessaloniki writes: "The Synod acts, the king agrees and he 
follows their lead, because he honours the Church and does not dominate her . . .” 
etc. (in Dyobouniotis, ibid., p. 61). The Byzantine legislation also confirms the Church's 
way of election (Basilika 3, 1, 8; see also 6th Novel of Justinian 1, and 123rd).
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ers assemble in synods, only the bishops"". Later on, when the Em- 
peror Manuel B' Palaiologos wanted "to have secular powers present 
at the discussions of the holy synod'' for criminal cases, the bishops of 
Nikomedea and Corinth protested to the king to prove to the synod 
that he had such a privilege11 12.
V. According to the ancient canons the Church tries her clergy, without 
interference by the State13 14. Clergy tried by an ecclesiastioal court could 
appeal to higher synods or even to the Patriarch and his synod, but 
not to a civil authority. This is also confirmed by the Byzant'ine leg- 
islation".

But SA' law introduced a new practice. Penalties pronouced by an 
ecclesiastical court were imposed upon those condemned only after the 
approval of the Ministry of Ecclesiastical Affairs or the king.

These remarks on s' and SA' laws suffice to show that those laws 
contained many uncanonical articles and that the Church became sub- 
ordinate to the State by those laws.

After Otto's expulsion there was much discussion in the National As- 
sembly of 1863, and later in ParÜament, about the revision of the ec­
clesiastical legislation, but the Situation did not change. A Petition of 
the Hierarchy of Greece for the revision of that legislation, submitted 
in 1868 had no result.

Some improvements in Church legislation took place in 1889 (Euta- 
xias law on dioceses) and in 1909 (on parishes and parish clergy), but 
there were no general reforms. The first World War came and its tur- 
moil and political upheavals were extended to church affairs as well.

ln December 1923, after an agreement between Church and State, a 
decision of great importance was published in the government's gazette 
by the revolutionary government. The law of 1852 SA' and the five mem- 
ber permanent synod were abolished.

On December 31 st, 1923 a new Constitutional law for the Church was 
published in the government's gazette. Now the administration of the 
Church appeared in a new perspective. The five member synod was abol­
ished; the supreme ecclesiastical authority became the Hierarchy of 
Greece meeting once a year, or whenever necessary. The bishops were 
elected by the Hierarchy. The Royal Commissioner could only be pre­
sent at the Synod's sessions without having a vote; in his absence the 
Synod's decisions were valid. The judicial authority of the Church was 
made independent of the State, Furthermore, by the law of December 
17"‘, 1923, concerned with parishes and parish clergy, the administration 
of parishes was emancipated.

Before long, there was a reaction against those reforms, especially in 
1925 during the Pagalos' administration. In September 1925 a decree was 
published by which the permanent synod was established again. The 
bishops were elected again according to 2' and 2A' laws yet, the Synod

11 12th can. of the synod against St. Photius.
12 Dyobouniotis, ibid., p. 65.
IS 74th apostolic can., 6th can. of the II Ecumen. council, 9th of the IV Ecumen. 

council, 15th and !04th of Carthage; see, also: Photius' Nomocanon 9, I.
14 Epanagoge II, 6.
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of Hierarchy, as the supreme authority of the Church of Greece, was 
not abolished.

In the following years the Church tried to restore the laws of 1923. 
In 1931 a new Constitutional Law (5187) was published together with 
another law (5438), which containcd some modifications of the former 
and was a codification of the Constitutional Law. These laws reestab- 
lished many articles of the law of 1923. At the same time a new eccle- 
siastical legal procedure was published and new laws on parish clergy. 
Yet, the bishops were elected by the Minister of Religion, who chose 
one of tliree candidates proposed to him by the Synod of Hierarchy.

The election of a new archbishop of Athens in 1938, caused the pub- 
lication of two laws (1457 and 1493), which contradicted each other. 
According to the first, the election of the archbishop is made by the 
Hierarchy; according to the second, the permanent Synod proposes three 
candidates to the king, who elects one of them. The one elected gives 
an "assurance" to the King according the law 2' of 1852.

In 1940 the Metaxas government published a new Constitutional Law 
for the Church of Greece (2170) not very different from the previous 
one. The Synod of Hierarchy, meeting once in five years, was the su­
preme supervisory authority for the Church of Greece. and the small per­
manent Synod of the Church of Greece was the supreme administrative 
authority.

An improvement in Church legislation was the Constitutional Law 671 
of 1943, published when Damascene was archbishop of Athens during 
the German occupation. That law was confirmed after the liberation of 
the country in 1946 by an act of government. According to this law the 
Synod of the Hierarchy is regarded as the supreme authority for the 
Church of Greece meeting every three years. The permanent Synod 
of the Church of Greece always acts as the representative of the Synod 
of Hierarchy. It consists of twelve members, who change every year 
according to their seniority. The President is the Archbishop of Athens. 
The bishops are elected by the small Synod; The Archbishop of Athens 
by the Synod of Hierarchy.

During the following years many modifications were made to that 
law. The most important one was made by decree (4>. E. K. 272 A'), 
by which the Synod of Hierarchy undertook the election of all bishops. 
The publication of many modifications in the following years created a 
surfeit of laws and as a result a confusion in the administration and life 
of the Church and tension in the relations between Church and State. In 
order to solve these problems, from 1959 onwards, committees were 
established, consisting either only of bishops or of clergy and laity, to 
draw up a new Constitutional Law for the Church. From 1959 to 1967 
three schemes of constitutional laws were drawn up, but none of them 
was published as law. In 1969 a new Constitutional Law was published. 
But since the Church legislation to be based on it has not yet been 
finalised, I am not commenting on it.

All Constitutions of new Greece establish constitutionally the author­
ity of the apostolic and synodical canons of the Church. Also the laws 
for the Church published by the State recognize as a principle, from
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a legal point of view, the validity of canons. Nevertheless, articles of 
some laws of that period were contradictory to the Church canons and 
especially some articles of the 2' and SA' laws of 1852. Those laws pro- 
foundly influenced the legislation for the Church in the following years. 
This deviation from the canonical tradition in ecclesiastical legislation 
was caused mainly by the ecclesiastical policy of the Bavarian regent 
Maurer, who was a distinguished jurist, but in regard to ecclesiastical 
matters he knew and experienced situations foreign to Greek ecclesia­
stical reality. His policy created a dark tradition, which survived long 
and was only brightened by occasional intervals.

The System of dual authorities serves very well the relations between 
Church and State and their mission to the people. This System exists 
theoretically in Greece, and when it is applied, mainly through eccle­
siastical legislation, it becomes beneficial to both Church and State. This 
is especially true for Greece, where the State usually is benevolent to- 
wards the Church, regarding her as the soul of the Greek nation, and 
where the Orthodox Church failhfully serves the Greek people and is 
"flesh of their flesh“.
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THE SOURCES OF THE MODERN CANON LAW (PERSONAL STATUTE) 
OF THE COPTIC ORTHODOX CLIURCH

SALTB SOURIAL 

Gizah

Preiace

As Christians, we do not look upon our religion as a System of beliefs 
and practices by means of which a group of people try to solve the ulti- 
mate problems of human life, or by which we are better able to face 
frustration, or prevent hostility from destroying our human associations, 
but we look upon religion as a membership in Jesus Christ. As members 
in Jesus Christ we recognize the solidarity of God in His Incarnation. 
He has established His Covenant with all men, and all men are joined 
in love and solidarity irrespective of race, religion or ideology.

The Covenant of the Lord obliges us to take upon ourselves respon- 
sibilities and to embetter the Christian community through our work in 
the field of Canon Law and personal Statutes. With the spirit of trust and 
understanding, the willingness to discuss and freedom from fear, we look 
up to our Lord and Saviour to bestow on us his blessed wisdom exposing 
our ideas on the sources of Canon Law in the Coptic Orthodox Church.

This paper is neither written as a purely Professional paper, nor mere- 
ly for the people, but comparatively speaking it is laid out to the re- 
spectable members of the Conference, to give them an opinion on the 
sources of our Canon Laws. We hope to have in the future the oppor- 
tunity to submit a more adequate research work in this field, which is 
of great importance to all.

For our success we ask the blessing of the Gospel as a source of the 
law of life, faith and conduct. And although the Gospel gives no indi- 
cation of how to enact the law, nor how Statutes are organized, it pro- 
vides us with the enlightening spirit for our personal Statutes.

We ask God to bestow the grace of the Holy Spirit on the people 
entitled to legislate for the personal laws in all countries so that they 
may be guided spiritually in their approach — according to the Gospel.

We pray to Hirn to give us strength, and to enrich us with understand­
ing of his provisions through the Scriptures and Saänts, to lead towards 
fulfillment of true Christian families and to protect the Christian com­
munity from all evil, envy and dogma, through a personal Statute fully 
in function.
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The Sources of Coptic Canons

Before charactenizing or framing the sources of Canon Laws in the Cop­
tic Church, we have to explain what is meant by these terms in the 
topic. In other words what is meant by the word "canon" or "coptic" in 
our viewpoint, what are the factors whidi characterize the canon law 
sources in our country.

The Copts

The "copts" is a very old expression well known allover the world and 
naturally associated with the word Egypt. The copts are the native Chris­
tians of Egypt and the direct descendants of the Ancient Egyptians, a 
nation that goes far back in history with a record1.

The words copt and coptic were known to the passing Europeans and 
that is how Egyptian Christians came to know about it2. These two words 
are a corruption of the word "Egyptian" whidi is derived from the Greek 
word "Aigyptus" indicating nationality and not creed. Aigyptus is the 
Greek form of one of the names of Memphis, the Capital of Ancient Egypt, 
hence the corrupted forms copt and coptic. And even after the decline 
of the coptic language3, the word copt survived to denote a Christian 
Egyptian, in other words it referred to those Egyptians who remained 
Christians and who did not embrace any other religion. It is still used 
in this sense in our public life up to this day.

Canonical Theology ol Copts

The theology of the Coptic Church has undergone no systematic change 
since Christianity was introduced to Egypt as early as 42 AD. by St. Marc. 
Its doctrines have remained in the same glory, virginity, and steadiness, 
and with the values and static condition as they were left by the Old 
Fathers. The Copts under the leadership of their fathers have kept the 
faith intact. Their theological viewpoint on canons is still somewhat 
rigid with full loyality to the old principles, founded by their church. 
They have always been faithful to the legacy bequeathed on them by 
St. Marc, and have closely adhered to the decisions of the Ecumenical 
Councils of Nicea, Constantinople and Ephesus. At present, the clearest 
picture of early Christianity is that presented by the Coptic Church. As 
they have preserved the spiritual heritage of the Apostolic fathers, they 
have also maintained the Apostolic succession, hence the canon law in 
the Coptic Church has always been substantial and free from any foreign

1 Worrell: A short Account of the Copts, p. 8.
‘ School & Society in the Valley of the Nile — Amir Boctor, 1936, p. 45.
s The coptic language is the vernacular ancient Egyptian of the 3rd Century AD. writ- 

ten phonetically in 22 Greek letters from the Demotic (aderinative of Egyptian Hiero- 
glyphics). And reduced to grammatical and Orthographie regularity, it was called cop­
tic. In the 2nd Century AD. Pantenus, the principal of the theological school of Alex, 
established that alphabet whidi is called coptic, adopting for it the name of the citi- 
zens of Egypt, the copts.
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dogmas. Thus, the Coptic canon law is not only the law of an ancient 
branch of Christianity, upholding the old age teachings, but also a living 
law of the Copts preserving the right principles of the Orthodox Church 
with a great pride in the possession of Coptic tradition as will be explain- 
ed later.

The Impact ol the Theological School ot Alexandria

We must not forget the history of the theological school of Alexandria 
whidi goes back to the beginning of Christianity in Egypt regarding the 
foundation of the principles and provisions of canon law. St. Marc him- 
self founded this famous school and appointed Justus dean of the school, 
as reported by the historiansh Justus continued his deanship throughout 
the episcopacy of four popes until he became himself bishop of Alexan­
dria — or the sixth pope (118—129 AD.). He then appointed Eumanios 
dean of the school. And when Eumanios became the seventh pope (129— 
141 AD.), he became successor to St. Marc. Then followed Dean Maka- 
rous, 141—152 AD. Then followed many other deans. One of the greatest 
deans was Panteanus, who thronged the theological school. He believed 
in Christ at the hands of Atenagoras, he sought scientific and religious 
knowledge. In all probability the New Testament was translated from 
Greek to coptic under his guidance, and this famous translation, which 
increases in value with the years and is recognized dn the eyes of the 
scholars as being on equal footing with the Greek text. This school pre- 
sented to the world the first precise and faithful translation of the New 
Testament from Greek to Coptic; namely the translation supervised by 
Panteanus and his disciple St. Clement, who became dean of the Theo­
logical School of Alexandria (193—211 AD.).

The most important achievement of the Theological School was that 
its scholars were the first to explain the Holy Scriptures, the first to lay 
down the rules of exegetic Science and the first to introduce the Philosophie 
method in the revelation of religious truths and to supply a basis for 
Christian family regulations and rules of conducting for their spiritual, 
marital and social relations, these being the provisions from which our 
canons are derived.

Another achievement was the impact of monasticism on the public 
opinion of the Copts, and the influence of the living ideals on the thoughts 
of the people and the result of it regarding the family laws and the Prob­
lems ensuing thereof.

The Impact ol Monasticism on the Inspiration ol Canon Law in Egypt

No doubt, Egypt is the motherland of Christian monasticism, for monas­
ticism came into existence in Egypt at the beginning of the fourth Cen­
tury and in a very few years it spread over the whole Christian world. 4

4 Mannassa Z. Komnos. History of the Coptic Church, p. 25. See also the Cateche- 
tical or Theological School of Alexandria Bishop Gregorius ch. 5 — 1968. Bishop for 
the Higher Studies Coptic Culture and Scientific Research.
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Egyptian monasticism made an outstanding contribution to the whole of 
Christendom in the development of monastic life. St. Anthony (240—345 
AD.) was the first to adopt a life of solitude in the desert. His monasti­
cism comprised both solitude and companionship. He was known as Fa- 
ther of the Monks. Another native of Egypt was St. Pachom, who started 
communal monastic life. He organized the life of the monks subjected 
them to fixed rules and regulations by which they were to live together 
a common life. He was known as Father of Caenobites.

The catechesis of the Egyptian monks and their monastic ideals spread 
to many countries outside Egypt but in particular to the Christian Egyp­
tian community. The canon law, which embraces directly the life of the 
Copts in the country, could not escape the effect of those ideals. Their 
interpretations regarding the texts of the Holy Scriptures, guided the 
people in their behaviour, marriage, divorce etc. They were considered 
as a first dass interpretation, since it was believed that those true spirit­
ual monks possessed the talent of interpretation through the Holy Spirit 
inserted in them. Nine monasteries still exist today, comprising about 
300 monks, and five convents, comprising about 100 nuns. The libraries 
of such monasteries comprise many manuscripts, the value of which is 
beyond any price. Scholars and canon law makers refer to these libraries 
for pure Christian law principles.

Bishop Shenouda el Syrany (Monastry of the Virgin St. Mary)5, known 
as Syrian, gave us a wonderful Arabic book on monogamy, published in 
1967, in which he explains the doctrines of marriage. The book reflects 
the strict Christian provisions or a general guideline according to which 
this subject is treated. The text of this book reveals the true monk and 
the strong structure of monasticism in interpreting the divine texts or 
the Speeches of the old Fathers of the Curch. This is 'but a recent exam- 
ple, which shows us the survival of monasticism and how effective it can 
be in carrying the responsibilities of the church and the Coptic Christian 
community.

These are some of the factors that deeply affected the inspiration of 
the canon law in the Coptic Orthodox Church. We may now explain 
what is meant by canon in our legal System and which are the cases of 
personal affairs according to Egyptian law, in Order to define the sources 
from which these cases are derived.

The Canon

The canons are the norms and Standards for the Christian behaviour. 
They are the expression of what is generally recognized by Christians, 
and either necessary or conductive to the well-being of the church. In a 
linguistic sense the word canon originally means a straight road or a 
yardstick, thus a definite rule. But in our language we did not know the 
Word "canon". The word law pronounced in Arabic is "kanoun". The 
word canon may be derived from the word kanoun, which means the 
law. Canon law in Arabic is pronounced like kanoun kanassi, the English

5 The principal, now dean of the Religious & Theological Institute of Egypt.
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translabion of it is ecclesiastic law. But as it is universally known as 
"canon law" we have to follow common usage in Order to avoid confu- 
sion. Moreover, the word canon law has been applied in this sense for 
many Centimes. The most common application of the word in the West­
ern churches is in the sense of definitions or rules drawn up and agreed 
upon a council0. But it has come to include a great deal more, although 
originally and stnictly speaking canon law is the law contained in Ca­

nons. And canons define and determine the Organization of the church 
and the conduct and duties of its members. And the nature of these can­
ons command obedience combined with a good conscience. They a'im 
at keeping the church from evil and prescribing what is necessary and 
useful for our communion with our God.

The canons in a wide sense comprise canons about the structure of 
the church, the clergy, the worships and the personal affairs of the laity, 
too. In the civil life of many countries the personal Statutes comprise 
also other cases, besides family law. The list of personal affairs cases 
includes for instance heritage and wills etc.

Cases ol Personal Allairs

Here in our country we find in article 13 of the law no. 147 of the judi- 
cial System promulgated in 1949, expressly stated what is meant by per­
sonal affairs cases. This article defines those cases as follows:
1. Cases of the legal Status of persons and their legal capacities.
2. Cases relating to family relations like betrothal, marriage, rights of 

husband and wife, their reciprocal duties, the Mahaar* 7 8, douta, financial 
Settlements between the two spouses, divorce on the will of the hus­
band9, divorce before court and judicial Separation.

3. Cases relating to the approval and denial of paternity and filiation 
and the relations between descendants and ascendants.

4. Cases relating to obligations of alimony expense for relatives.
5. Cases relating to the vaLidity of adoption, relationship and kinship.
6. Cases of guardianship, custodianship, absence of people and the con- 

sideration of missing people as dead.
7. Conflicts to heritages, will and the obligations postponed after death. 

The new law in force no. 43 July (a) 1965 abolished the preceding law
no. 147 of 1949. But the new law did not lay down the cases of personal 
affairs" and left it to the leaders of each denomination. The legislator 
excluded some topics of a civiil nature and placed them under the com- 
petence of the general civil laws, where all citizens are subject to their 
provisions without distinction of religion or other distinctions. Such top­
ics are:

8 R. C. Mortimer Lord Bishop of Excester Canon Law — 1953.
7 A sum of money given obligatory by the husband to his wife-to-be, mentioned in 

the Moslem contract of marriage.
8 The Moslem husband can divorce his wife on his own free will.
0 G. el Sharkay (in Arabic) Personal Statute of non-Moslems 1966, p. 11.
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1. Cases relating to the capacity of persons, the guardianship, oustodian- 
ship and the administration of the properties of mentally deranged per­
sons or persons in detention (law no. 119—1952).

2. Cases relating to the legal Status of missing persons, and the provi- 
sions concerning the certification of their death (Civil Code Art. 32).

3. Cases of heritages and will (law no. 77 — 1943 and law no. 71 — 1946). 
Thus, we may reach the conclusion, that cases of personal affairs are

restricted to the family relations like cases of engagement, marriage, 
spousal rights and duties, financial Settlement among the spouses, divorce, 
Separation, approval and denial of paternity and filiation, confirmation 
of relationship, cases of alimony expenses, adoption and kinship.

There are three other cases that show the extent of spousal rights. They 
are considered to be very important cases in the field of personal affairs 
Problems. They are called:

Case of Rouiah — as pronounced in Arabic10 11 
Cases of Dum — as pronounced in Arabic"
Cases of Taha — as pronounced in Arabic12 

These three cases are well recognized by the positive law principles and 
they are generally practiced by all denominations.

Now that we have explained what is meant by personal affairs, we 
come to the main sources of canon law provisions adopted by our church. 
We have previously mentioned the essential elements attached to this 
subject, like the meaning of "coptic" and "canon", the essence of the 
canons, and in particular the personal affairs cases, and it is now time 
to state the main recognized sources and the extent to which these sour­
ces can be adopted in practice.

10 The action of „Rouiah” can be instigated by one spouse against the other in case 
of a Separation but even then oniy as a result of any trouble, or in case of divorce. 
Rouiah means the right for each spouse to see his diildren in a certain place and at a 
certain time fixed by the court. This right, which is protected by the personal Statute pro­
visions, is derived front the natural right given to parents not to be deprived of seeing 
their diildren irregardless of any family disputes.

11 Dum in Arabic means the right of the husband in case of Separation or divorce to 
instigate this action of dum asking the judge to grant him the right to withdraw his 
diildren from the hands of his separated or divorced wife, when certain factors are 
given, i. e., in general when the boy completes his seventh year and the girl completes 
her ninth year. This is provided for by the general provisions of law which ascertain 
that the father can handle the future of his children in a more mature way than the 
mother, they are not in need of her care any more. But the wife can withdraw the 
custody of her diildren from the husband in certain cases, for instance, when they 
are under age (too young, or sick, etc. . . .) or when the husband has proved unfit to 
keep his diildren safe, protected and happy.

I! Taha in Arabic means in this context that the wife has to submit her obedience to 
her husband, in case of her reluctance to live under his roof. In other words, the hus­
band can instigate the action of Taha when his wife ceases to live with him and leaves 
the house for some other known place. The sentence of Taha enables the husband to 
oblige his wife to be obedient to him. But in that case, and although voluntary obedience 
of a wife to her husband is well recognized in the Coptic Orthodox Church, the public 
opinion in our churdi rejected this attitude of compulsory obedience, which is against 
human laws of marriage.
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1. The Holy Scriptures

The church in Egypt has played a very important role in the establish- 
ment of the canons of the Holy Scriptures as well as in the dissemination 
of the knowledge of the Holy Scriptures in the vernacular.

The use of the Holy Scriptures in the Coptic Orthodox Church demon- 
strates that the Coptic Church has always been biblically rooted13.

The main source is the Bible. The Holy Words were planted in the 
land of Egypt by St. Marc in 64 AD., irrigated by the blood of his mar- 
tyrdom and they grew up by the grace of God into a large tree, which 
has remained standing through the ages in spite of storms of persecu- 
tions and dreadful hurricanes of torture blowing over it in the past. The 
Holy Scriptures have always held a central position as a source of can­
ons and in the piety and theology of the Coptic Church.

2. The Statutes of the Apostles

The enactments which were undertaken at the Council of the Apostles 
at Jerusalem in 48 AD. may be regarded as the beginning of what was 
later known as canon law14, and in the centuries which followed, the 
church had on all occasions followed these laws. And by their spiritual 
significance alone, these laws have regulated the performance of the 
Divine Service and the administration of the Sacraments as well as the 
ways of supervising the conduct of the clergy, and solving the Problems 
of Christian families and the laity in general. These laws or canons and 
their interpretations, which took the form of rules, are of two kinds, those 
which may be called general and those which may be termed local, de- 
pending on whether they are applicable to the church as a whole or 
only to a restricted part of it.

Up to the middle of the 5th Century the general canons were every- 
where recognized by the church, and even some of the local canons were 
also accepted as being suitable for general application.

However, owing to the unfortunate divisions, which occurred within 
the church at this period, a change took place. The general canons, which 
were in force before the divisions, continued to be observed by the 
various separated bodies, and henceforth it was no longer possible for 
canons to be framed as applicable to the church at large. Nevertheless, 
in every apostolic church the laws of the Apostles are still considered 
to be the sacred principle on which canon laws are enacted. The Orien­

13 Makary al Sariany (now bishop Samuel — representative of the Coptic Church in 
the World Council of Churdies). The place of the Bible in the Coptic Church of Egypt. 
Bulletin of the United Bible Societies XXXVI 4 p, 164.

14 We should not forget the Didascalia or the teachings of the Apostles, which is the 
earliest attempt at creating a Corpus Juris Canonici belonging probably to the second 
half of the 3rd Century. This corpus is based in part upon an earlier caonon, the teach­
ings of the twelve Apostles, the Didadie, which belongs at least to the 2nd Century. 
The Didascalia provides disciplinary measures as well as spiritual and moral precepts 
for the clergy and the laity. It also contains regulations rolating to liturgical questions.
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tal versions are in Arabic'5, Saidic and Ethiopic. They are in substance 
one and the same book, a church order which is ascribed to the Apostles. 
But the Statutes or canons differ in detail as well as in number. There 
are 78 in the Saidic, 72 in the Ethiopic and 71 in the Arabic language. 
The material is the same all over, and at its basis are three Greek docu- 
ments, of which the first is the so-called Apostolic church order published 
by Bickell in 1843, The third is the eighth book of the Apostolic constitu- 
tions, which are extant in Greek. But the second of the Statutes does 
not probably correspond to any extant Greek original, Fragments of a 
Latin Version of it were edited by E. Hauler in 1900, but while this Latin 
Version is the most valuable one as far as it goes, it is also the most 
incomplete, and the Oriental versions have remained the only clue to 
the full reconstruction of the last document.

Now this document has been successfully identified by Schwartz („Die 
pseudo-apostolischen Kirchenordnungen") and by Don Connolly, the 
so-called "Egyptian church order in texts and studies" — 1916 with the 
Apostolic Tradition of Hippolytus AD. 225’“. The Arabic Manuscript (Va- 
tican 149, 150 Mai p. 275), according to Assemani, is said to have been 
written by the Compiler of the collection of canons and decrees of coun- 
cils which it contains (date 1372 AD.). The writer is Makarah, who died 
before 1350. He was a monk of the Nitrian monastery of Bu Yuhamms15 * 17 *. 
The little he wrote was either during the patriarchate of Cyril Ebn Lak- 
lak (1235—1243) or soon after his death16.

There is another Arabic manuscript of the 14th Century, which was 
restored in 1667 AD. The text differs very slightly from the above men- 
tioned, but is more correctly pointed. The fifth section of this manuscript 
contains a very important and remarkable Statement, It reads: The canons 
of the Apostles by Clement, which the Malchites and Nestorians trans- 
lated into Arabic and combined in one book. Among the Melchites, Jaco- 
bites and Syrians they are counted as 83, and in the law of Christendom 
of Ibn el Tayib as 82. The Copts, however, divided them into two books 
of which one has 71 and the obher 56 canons. The first book is partly deriv- 
ed from the Apostolic church order, which goes back to the beginning 
of the 4th Century in Egypt and is based in part upon the Didache (canon 
1—20), the Apostlic tradition of Hippolytus, also known as the Egyptian 
churdi order (canons 21—47), and excerpts from the Apostolic constdtu- 
tions, Book VIII (canons 48—71), which are attributed to St. Clement 
of Rome (95 AD.). The second book with 56 canons is based upon the 
Apostolic constituticns19.

15 These canons begin like this: "In the name of God, one in essence, and threefold 
in eternal persons, glory to Him for ever, and upon us His mercy. These are the canons 
of our Fathers, the Apostles, which they ordernd for the establishment of the churdi 
by the hand of Clement." (This is translated from Arabic.)

'* The Statutes of the Apostles. — G. Horner — 1904.
17 One of the famous five monasteries in Egypt.
19 This Information can also be found in Riedel, Kirchenrechtsquellen, p. 122. See G. 

Horner — The Statutes of the Apostles, 1904.
19 The Apostolic constitutions, or canons of the Apostles in Copt. London — 1848,
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It is admitted that the canons of the Apostles number 127. Yet, there 
are thirty canons which contain regulations with regard to the Service, 
the hierarchy, the feasts, of our Lord and the congregational Iife. Some 
of these canons are not accepted by the Coptic Orthodox Church.

We must not forget El Safih ben Assal, one of the distinguished Cop­
tic people in the 13th Century at the time of the Moslem jurisdiction in 
Egypt, who was fond of collecting the original Orthodox principles, 
Apostolic canons, Coptic Christian regulations and also penal and arbi- 
trary provisions derived from the laws of kings for the purpose of estab- 
lishing a suitable code in Order to supervise the conduct of Christian 
people socially and spiritually. The Codex el Safih ben Assal is known 
by the name of el Magmouh el Saffawy20. This code has come to be an 
essential source of reference for practitioners of canon law in our Insti­
tutes.

3. The Provisions ol the Holy Congregations

We mean by this topic the provisions derived from the canons attributed 
to the Holy Ecumenical Councils & synods.
a) Nicaea Council (325 AD.): It is the first Ecumenical Council as- 
sembled at Nicaea in Bithynia; the twenty canons of 318 Holy Fathers 
are well recognized by the Coptic Church and are of great importance 
for the study of canon law. These canons deal with the persecution of 
the "Lapsi", other canons state that members of the clergy should not 
castrate themselves, that they should not live with women except those 
belonging to their families. Canon six states, e. g. "let the ancient cus- 
toms, which are observed in Egypt and Lybia and the Pentapolis prevail, 
so that the Bishop of Alexandria may have jurisdiction over all these 
parts“.
b) Constantinople Council (381 AD.): There are seven canons of this 
council, which was held at Constantinople, where 150 fathers assembled 
during the consulate of Flavius Eadierius. These canons can be considered 
a re-affirmation of the Nicaea canons.
c) Ephesus Council (431 AD.): This council formulated eight canons, 
whidi were promulgated to diminish the Nestorian heresy. Here we can 
also find the twelve anathemas of St. Cyril against Nestorius. A deci- 
sion was made to give formal approval to the term Theotokos, i. e., "God 
bearer" as a title of the Blessed Virgin Mary21.
d) Synod of Ancyra (314 AD.): This congregation was held at Ancyra 
in Galatia and gave us 25 canons, which deal with the discdplinary meas- 
ures to be taken against the Christians who lapsed from their church 
during persecutions and some other principles of the penitential System 
to be followed in other cases.

” Guirguis Faltaous Awad. EI Magmouh el Saffawy — 1908. Painted after a manuscript 
written by Eughounans Faltaous in 1886.

21 E. C. Amelineau "Le Manuscrit Copte de la Bibliotheque Nationale Contenant des 
Actes du conceil d'Ephese" 3er IV 18 1890.
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e) Synod ol Neo Caesarea (352 AD.)22 *: At Neo Caesarea in Pontus, this 
congregation was held. The assembled fathers gave us 15 canons, dealing 
with the clergy and the penance to be imposed for polygamy, especially 
for diagamists and thrigamists.
f) Synod ol Cartagena or Carthage (419 AD.): This congregation was 
held in Carthage to re-affirm the canons of the Nicaea Council. 137 canons 
may be traced back to it. Some of them stated that only canonical scrip- 
ture should be read in churches, others prohibited the practice of rebap- 
tism and of reordination etc. In the whole these three synods mentioned 
above, were recognized by the Coptic Church. There are others which 
are not accepted by our church like the Synod of Gangra (345 AD.) — 
20 canons, the Synod of Antioch (341 AD.) — 25 canons, the Synod of 
Laodicea (343—381 AD.) — 40 canons and the Synod of Sardica (343— 
344 AD.) — 20 canons.

This was a brief summary of the councils and synods recognized by 
the Coptic Church. They represent one of the basic elements in enacting 
our canons. Apart from that there are canons of the Fathers of the Church 
and particularly of the Fathers and Saints of the Coptic Orthodox Church. 
Let us now list their famous acts and mainly the canons attributed to the 
Coptic jurist Pope Cyril III ebn Laklak, the 75th Patriarch of Alexandria.

4. The Canons ol the Fathers ol the Church

a) St. Athanasius23 handed down to us 107 canons belonging to the 4th 
Century, which contain regulations for the clergy, extra ecclesiastical 
funcbions of the clergy and discipline for monks and laymen, especially 
virgins.
b) St. Basil24: The canons attributed to him are of two series. Firstly, 
106 canons, which deal with matters concerning marital life, penance, 
prayers etc. . . . and the ascetic life in general. Secondly, 13 canons, 
which include the duties of virgins, orphans, widows as well as the 
clergy25 *.
c) St. Hippolytus20: The canons attributed to him may belong to the 
beginning of the fourth Century. Their number is 38. They are dependent 
on the Apostolic traditions of St. Hippolytus as well as on the Apostolic 
constitutions.
d) St. Gregory ol Nyssa27: Fle gave us 4 canons of a moral nature, 
some of them are dealing with the attitude of the clergy.
e) St. John Chrysostom2,<: 12 canons are attributed to him. These can­

!! Probably early in the 4th Century, betöre 352 AD., other writers show that it was 
held in 315 AD.

!! The period between 295—373 AD. F. H. "The canons of Athansius" Anglican Theo­
logical Review IX 1926—1927, 378—386. See also, W. Riedei and W. E. Crum, The can­
ons of Athanasius of Alexandria. The Arabic and Coptic versions edited and translated.

u The period between 330—379 AD.
n W. E. Crum. The Coptic versions of the canons of St. Basil, Proceedings of the 

Society of Biblical Ardtaeology XXVI, 1904, 52—62.
The period starting 325 AD.
The period between 330—395 AD.

!S The period between 347—407 AD.
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ons are on priesthood. El Saffih ben Assal mentioned such canons in 
his collection.
f) St. Peter ol Alexandria29; He was the 17th Patriarch of Alexandria. 
The canons of St. Peter pertain to penitential measures.
g) St. Timothy ot Alexandria30: The seventeen canons of St. Timothy 
of Alexandria contain rules and opinions relating to marital problems, 
sexual abstinence before receiving the Sacraments, and other provisions 
concerning the Christian behaviour in such cases.
h) St. Christodouios31: He was the 66th Patriarch of Alexandria. The 
canons attributed to him include 31 numbers dealing with liturgical ob- 
servances, the conduct of clergy towards their superiors etc. . . . Some 
of the canons list numerous feasts to be observed by the faithful. These 
canons were incorporated as part of the collection of el Magmouh el 
Saffawy“.
i) St. Gabriel Ben Tureak33: He was the 70th Patriarch of Alexandria. 
Some canons of Ben Tureak are dealing with circumcision, marriage and 
burials, others prohibit simony, marriage during the 40 days of the Holy 
Fast, or at Easter, or on the Eve of Pentecost. Other parts of these canons 
are concerned with the duties of the clergy and their conduct in civil 
life. Some of them are concerned with the laws of inheritance, which 
constitute a code of canons based upon the Scriptures, the canons of the 
kings, the Didascalia and the Ecclesiastical canons34.

After the above mentioned Saints, Cyril I, II, III will be discussed at 
the end of the list, to give a brief summary on the activity of St. Cyril 
III in the field of canon law.

St. Cyril I

He pronounced the twelve anathemas, which are the defense of the 
Orthodox faith against the Nestorian heresy.

St. Cyril 113‘

He was the 67th Patriarch of Alexandria. According to the Holy Assem- 
blies held by him with the bishops, the result are 34 canons. These canons 
deal with the essential rules for bishops and clergy. For instance, the 
bishops should be honest and upright living persons, other canons pro­
hibit simony. In case of disputes, priests and laity should not resort to 
the civil authorities but turn to their bishops. * 51

” The period between 302—311 AD. 
s0 D, 477 AD.
51 The period between 1048—1077 AD.
SI Guirguis Faltaous Awad — El Magmouh el Saffawy, 1908.
!S The period between 1131—1145 AD.
51 O. Burmester. Orientalia Christiana Periodica 1/1935, pp. 315—327. 
!5 The period between 1078—1092 AD.
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St. Cyril III Ebn Laklak31':

He was the 75th Patriarch of Alexandria. He was a great Coptic jurist 
of canon law.

The canons attributed to this jurist are of great importance in the field 
of the canon law System. The canons subscribed by him and his bishops, 
who assembled at Cairo in 1238 AD. are of particular interest, in that 
they furnish us with the complete code of canon law of the Coptic Church 
in the Middle Ages. The canons of Ebn Laklak are still considered among 
the top sources of canon law in the counlry.

Many of these canons, it is true, are based on earlier canon law as 
stated in our Arabic manuscripts* 37. For example, the canon of the Apos- 
tles and the canons of kings. But on the other hand, there are others which 
were obviously drawn up in Order to remove certain abuses which had 
crept into the Coptic Church during the course of centuries, while a 
large number deals with the manifold problems which the ecclesiastical 
courts38 * were many times called upon to solve with regard to betrothals, 
marriages, wills, inheritances and the precedence of ecclesiastics, for 
which the earlier canon law had made no Provision38.

Ebn Laklak's canons open with a profession of the Monphysite Faith, 
after which follow twelve chapters dealing with the election and conse- 
cration of bishops, the ordination of priests, fasting, the System of sus- 
pending ecclesiastics, and the rights and Privileges of leadership. To this 
profession of faith and these twelve chapters St. Cyril III and his bishops 
appended their signatures in testimony of their agreement to adhere to 
what had been laid down therein.

Then many chapters on baptism, marriage, wills, inheritance and priest- 
hood follow. The chapter on marriage is divided into 8 sections, some 
of which originate from the canons of kings, and the rest from the cus- 
toms, traditions and experiences of the country. The first sections con- 
cerns betrothal40, the second one certain contracts of betrothal and what 
appertains thereto'“. The fourth concerns marriage, including a list of

38 The period between 1235—1243 AD.
37 The text of the canon of Cyril III is taken from Manuscrit Arab. 251 Bib. Nationale 

— Paris.
38 The ecclesiastical courts. (denominational councils or Magalis Meliea) were aboüshed 

by the law no. 462 — 1955.
38 Bulletin de la Societe d'Ardiologie Copte. V. 12 — 1946—1947.

An essay of O. H. E. KHS, Burmester.
18 The canons explain that betrothal is valid only between persons whose marriage 

can be validly performed. If a man wants to be betrothed, he should not be under 
guardianship, then his betrothal is valid, whether it is done in person, or through some- 
body accepted as an intermediary.

41 The canons state that the contract of betrothal shall be concluded in the presence 
of two elderly priests or of a priest and deacon who are prudent, and a cross shall 
be set up, and the dowry shall be settled, and three documents shall be written, one of 
them shall be left with the priest in Charge of ecclesiastical legislation and the two 
other copies shall be given to the two contracting parties.
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forbidden marriages41 42. The canons state that divorce is forbidden unless 
for reasons of adultery. Marriage may be annulled43 44 * if both parties mu- 
tually agree to embrace monastic life, if one of the partners attempts to 
conrupt the life of the other, if the marriage was a prohibited or repug- 
nant one4,1, if the husband remains impotent after 3 years of married life 
— if the wife suffers from certain illnesses contracted after marriage: 
such as epileptic fits, elephantiasis or leprosy — if the husband is made 
captive and is absent from his wife for 7 years and there is no news of 
him, or if the person absent got married again, or did not maintain his 
wife.

The fifth section concerns regulations after marriage. 1t is obligatory 
for the man or the woman who marries a second time to keep for their 
dxildren the legacies of their parents and to set aside for them something 
of their wealth.

Then follow two chapters, the first on wills with a view to what rea- 
son and tradition demand4'’. The second on inheritance. It is divided into 
eight sections and the majority, as mentioned was written by Subo Cos- 
mas (Kusman), one of the patriarchs of Alexandria46, who is one of the 
important sources of law, and the rest is based on reason and oustoms4’.

This Codex of St. Cyril III is a magnificent piece of work on law, re- 
garding the time in which these canons were enacted by his juristic tal- 
ents. At this point it would be nice to mention a short prayer written 
by him at the end of his code. He wrote: "Lord, forgive the sins of him 
who made this Provision, and of the reader, and of the wretched copyist 
and of all the children of Baptism. Amen."

41 In the list of forbidden marriages it is stated that marriage is forbidden between 
foster brothers and sisters, between parents and their adopted children, etc. ... In case
where a man encounters hard times, his wife must provide for him and the children
out of her paraphernalia. With rcgard to second marriages, legacies are made to children.

** It is stated that a bcliever shall not marry an unbcliever, be it man or woman, who 
is persistent in open adultery or a fourth wife or above this number. He shall not enter 
into marriage with two wives or more. As a general rule marriage is not valid with- 
out the consent of the two who are to be joined together.
“ As for marriage whidi are rcgarded as repugnant and shameful. it is stated that 

there is something on account of which marriage is prevented. But if the marriage has 
taken place, it is made valid on account of this, namely, he who is under age, and he 
or she who consents against his or her will, and marriage with a woman who is past 60 
years of age, or with a woman who has not accomplished the period of her mourning,
which is 10 months, from the death of her husband. Such a person shall forfeit her
inheritance from him and his bequest to her, and her rights as guardian and executrix 
for the children and brothers of both of them.

** The canons say that a will is recommended, and it shall be made with acceptable 
testimony. It shall become null and void on being revoked by the testor with accept­
able testimony or by an act which can make its meaning null and void.

44 Bulletin de la Societö d'Archologie Copte v. 12 p. 113—132.
41 The respective canons lay down what is to be done and in which Order with regard

to what has been left. It begins with paying the price for the shroud and the expenses 
of the burial and the funeral procession. Then the debts of the deceased are covered. 
Further, the classes of heirs are defined and some provisions concerning the inheritance 
of bishops and monks are made, etc . . .
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A draft personal statue was submitted by the Holy Synod48 of the Cop­
tic Church to the authorities on May 1955. It is more influenced by the 
Code of Ebn Laklak than by any other code or Statute. And although this 
draft has not yet been officially accepted, in other words, it has not 
become a law in force in the country, it is in practice and applied before 
the courts in cases involving Orthodox Christian people. The draft's pro- 
visions have come to be looked upon as a customary law, except in cer- 
tain cases where the text does not come within the scope of the general 
principles of the general positive laws.

The draft law contains 191 articles. The essential provisions deal with 
matters sudi as: engagement, marriage, divorce, family rights. These co- 
ver 68 articles. In general the nature of these articles and tneir quality 
reflect the theological and materialistic opinion, side by side49. Theolo- 
gians and religious people may say that not all of these provisions of 
the draft reflect a pure Orthodox Coptic belief. Some provisions, concern- 
ing the causes of divorce, rights and duties of spouses, procedures of 
marriage, and the consequences after divorce are derived from our sa- 
cred essence of Coptic Orthodox ideas. However, many sentences ren- 
dered in cases are within this pure essence, where the alert jiudges may 
reject alien thoughts and apply pure Orthodox ones.

A very important question comes up. Which of the canons mentioned 
in this paper are acceptable? And is there any characteristic codified can- 
on law regarding the Coptic Orthodox belief?

In theory, the unwritten canonical Constitution, canons mentioned in 
the preceding paragraphs, enjoy full respect in the eyes of the Coptic 
Church. In practice, however, there are discrepancies to the application 
of the Version where various canons are included. This is due to the na­
ture and character of such canons.

The canon law should show certain characteristic features. There are 
some features which have to be discussed, first drawing a sharp line 
between the part of the law which is invariable and permits no alteration 
or exceptions, and that part which is subject to change in accordance 
with the varying conditions of time, place, local customs and traditions.

The distinction between the variable and the immutable parts of the 
canon law is based on the distinction between laws which are consid- 
ered to be of divine origin and those which are of purely ecclesiastical 
authonity; in other words, the unchangeable laws are those which are 
sanctioned by eternal law, the changeable ones are those which are not 
sanctioned by eternal law, but which were introduced by the wisdom of 
saints and Fathers of the Church and were written with the help of the 
Holy Spirit, and they should be considered unchangeable and should be 
interpreted charitably provided that nothing is done contrary to the Scrip- 
tures and the Apostles. Because the obvious ones are usually changeable

,B The Holy Synod of the Coptic Orthodox Church worked together with the bishops 
of all districts of the country assembled in Cairo, in coordination with the members of 
the General Denominational Council (Maglis el Mili) for the drafting of this work.

On May 9th, 1938, a Committee selected from members of the General Denomina­
tional Council, promulgated a code of personal affairs for the Copt Orthodox creed whidi 
is considered a preparatory work to the draft of 1955.
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laws derived from customs, they may vary from place to place. The his- 
tory of canon law shows a continuous shifting of the dividing line be- 
tween the two parts, while we find that it is extremely difficult in canon 
law to decide whether a particular law is or is not of divine origin. We 
as Copts, still respect this extreme rigidity for the purpose of preserving 
it from any dishonest development. The determination of the divine part 
of canon law itself forms no part of the church’s legislative power or 
function, it is not based on rules or Orders which the church has made, 
and which the church can therefore alter. It is a judgement of facts of 
what God had ordained.

The mutable or changeable canon law is the expression of the le­
gislative authority of the church. imposing upon her members the Obli­
gation to do particular things in a particular way and to facilitate the 
application of the unchangeable divine part of the canon law.

Other factors may characterize the canon law, like customs, traditions, 
and norms of culture. These factors may be of influence in some mat- 
ters when the law is silent in satisfying certain conditions. But it must 
be understood that any custom automatically establishes itself as part 
of the law when certain norms and criteria ascertain it. In the first place, 
these customs must be reasonable and positively conduce to good, they 
must serve some useful purpose according to the Coptic Orthodox Fa- 
thers. Once such a custom is continuously observed, dt becomes a recog- 
nized principle, even if it is not written in a book or promulgated as a 
text. The consensus of opinion between bishops, theologians and Pro­
fessors of canon law in the Coptic Church, concerning many principles, 
whether written or unwritten is well admitted. This consensus of opinion 
has been possible because the Coptic community, which undergoes a 
spiritual, social, educational and progressive revival, usually keeps her 
religious ethical norms and values of the past. As a result of industriali- 
zation, socialization and the high mobility rate other Christian communi- 
ties have undermined, in some instances even destroyed, the ancient 
socio-religious patterns.

The acceptance of the Orthodox canons by the Coptic Church in gen­
eral is mfluenced and effected by the religious and moral norms of the 
Copts.

Putting the Christian between mutable and immutable canons aside, 
we find that the Copts do not rely much on this dividing line, but partly 
they recognize all immutable canons. They rely on a traditional author­
ity, which is considered to be inherent in the Statements and attitudes 
of the ecclesiastical Coptic principles, as well as in certain thought- 
forms and behaviour patterns which have been adopted throughout the 
ages by the Coptic Orthodox culture. The interaction of these authorities 
and their characterstics determine the personal and social life of the 
Copts.

The acceptance of the mutable canons depends upon their convertibi- 
lity to the Ortho-Coptic principles, traditions and experience.

The expression Ortho-Coptic mentioned in this paper refers to the 
summary of the Christian Orthodox Coptic culture, which reflects a des- 
cription of a special kind of Orthodox people in whom the Coptic pat­
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tern merges with their Christianity. Thus, in applying the canon law 
to their personal affairs problems this fact has to be taken into account. 
Therefore, when we accept any canon we have to test two points:
1. the purity of the text, that is the extent to which it is within the in- 

spiration of the divine origin;
2. how it is compatible with the Ortho-Coptic principles.

We have come to the conclusion that there is no modern law or an- 
cient one for canons in the Coptic Orthodox Church. There is a Consen­
sus about the basics of canon law, which constitutes an unwritten Con­
stitution of canons, well known to the Coptic Orthodox Community, with 
a Strange belief that God will preserve the purity of His principles from 
any foreign dogma.

In conclusion, we ask our Lord, who is the source of knowledge and 
justice, and who is the first legislator, enactor and judge, to teach us 
His testimonies, to keep us within the right limits and to purify our souls 
in His rightousness. Amen.

Let the true jurisprudence of Heaven be our guide and the righteous 
judgement of God be our Hope.
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THE ANCIENT LAW OF THE KINGS — THE FETHA NAGAST — IN 
THE ACTUAL PRACTICE OF THE ESTABLISHED ETHIOPIAN 

ORTHODOX CHURCH

PAULOS TZADUA 

Addis Ababa

I. The book and its general Impact on the ethiopian legal tradition

A book which has enjoyed a wide spread fame in Ethiopia throughout 
many centuries is the Fetha Nagast "The Law of the Kings". It is a Col­
lection of ecclesiastical and civil laws and as such has been in use in 
Christian Ethiopia for many centuries. Originally it was written in Ara- 
bic by the Egyptian scholar As-safi Abu'l-Fada'il ibn al-'Assäl, who li- 
ved during the first half of the 13th Century, the "Golden Age“ of Coptic 
literature. Besides serving as legal adviser to Cyril III Ibn Laqlaq (1235— 
1243), 75th Patriarch of Alexandria, Ibn al-'Assäl produced considerable 
literary works, mainly on theological subjects1.

Ibn al-'Assäl divided his work into two distinct parts: the first deals 
with religious matters and the second deals with secular matters. In the 
preface of his work2, Ibn-al-'Assäl says that in compiling the first part 
he relied, apart from the Old and New Testaments, on the following sour- 
ces:

I. Canons promulgated by the Apostles when they assembled in the 
Cenacle of Sion after the Ascension and after the descent of the Holy 
Ghost upon them before they went to preach the Gospel3.

II. Other canons which the Apostles promulgated and sent to all the dis- 
ciples and faithful by the hand of Clement, disciple of Peter, prince of 
the Apostles. These canons are contained in three books.

III. The Didascalia or the Doctrine. This book says that the twelve Apos­
tles, Paul the chosen one and James, bishop of Jerusalem, gathered in 
Jerusalem to compose it.

IV. The Epistle of Peter to Clement.

1 See G. Graf. Geschichte der christlichen arabischen Literatur, Vol. 2, Rome 1947, pp. 
388—398.

* See Fetha Nagasl, The Law ol the Kings, English Translation by A. Paulos Tzadua, 
(hereafter cited as Felha Nagast, ET), Addis Ababa 1968, p. 5—9.

3 These canons are not cited specifically since they are incorporated in the canons 
which follow.
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V. The canons of the First Council held after the death of the Apostles 
in the city of Ancyra, one of the cities of Galatia.

VI. The canons of the Second Council held in Carthage near Caesarea.
VII. The canons of the Third Council, i. e., the Council of Gangra.
VIII. The canons of the Fourth Council, which was held in Antioch.
IX. The canons of the Fifth Council, which was the first of the great 

Councils, held in Nicaea in 325 A. D..
X. The canons of the Sixth Council, i. e., the Council of Laodicea.
XI. The canons of the Seventh Council, which was held in Sardica4.
XII. The canons of Abulides (Hippolytus) Patriarch of Rome.
XIII. The canons of St. Basil, the Great, bishop of Caesarea.
There are also other canons taken from the works of some of the Holy 

Fathers such as St. Gregory of Nazianzen and St. John Crysostom, and 
some of the Patriarchs of Alexandria.

The above sources were also consulted in compiling the second part, 
but in this latter effort Ibn al-'Assal relied most heavily on a collection 
of laws found in four books known as „The Canons of the Kings".

The Identification of the above mentioned four books has been the 
result of long and extensive researdi work. One of the books, the fourth 
one, cannot be strictly considered as a secular source, since it has been 
identified as the so-called "Precepts of the Old Testament" a collection 
of rules extracted from the Pentateuch with a few Christian interpola- 
tions5.

Thus Books I, II, and III remain the major secular sources of the work 
of Ibn al-'Assäl. With regard to the work of Identification of these three 
books, it ought to be said that Renaudot was the first one to indicate 
their link with the Byzantine-Roman Law. ‘Tll-i vero canones" — Renau­
dot said — “nihil aliud sunt quam excerpta ex nomocanonibus Graecis, 
Digestis, Codice Theodosiano et Justiniano, Novellis Constitutionibus et 
Basilicis, eo ordinis disposita, ut Corpus quoddam juris constituant, unde 
lites inter Christianos possint judicari"8.

Further studies conducted in later times by other sdrolars such as 
Amari, Riedel, Sachau, Nallino and Costanzo succeeded in fully identi- 
fying each of the three books.

About 1859, the first book was recognized by Amari, as an Arabic 
translation of the Procheiros Nomos, a handbook of Roman-Byzantine law 
enacted between 870 and 878 A. D. by the Byzantine Emperor Basilius

* In the book there is no quotation of the canons of this Council.
s See B. Sanguinetti, Les Preceptes de l'Ancient Testament, in Journal Asiatique, 5th 

Ser.. Vol. 14 (1859), p. 449, Vol. 15 (1860), p. 5, cited by C. A. Nallino, Libri giuridici 
bizantini in versione arabe cristiane dei secoli XII e XIII, in Rendiconli della Reale 
Accademia dei Lincel, Serie VI, Vol, 1 (1925), p, 105 fn. n. 2.

• E. Renodotius, Historia Palriarcharum Alexandrinorum Jacobilarum a D. Marco usque 
ad linem saeculi XIII. (Paris 1713), p. 75.
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the Macedonian7. In 1883, Amari gave an account of the discovery he bad 
made8 * and this was later confirmed by Riedel8. A final contribution in 
the effort of Identification of the first book as the Procheiros Nomos was 
made by C. A. Nallino through a profound comparative study of the 
citations of Ihn al-'Assäl and the Procheiros10 11 12.

The second book was recognized by Sachau as the Syro-Roman Law 
Book", originally written in Greek at about 480 A. D. as a handbook, 
probably of didactic character, intended to explain the ancient Roman 
jus civile in the light of the jus novum. Among the Christian Arabic 
writings outside Egypt, this book was the only one bearing the title of 
"The Canons of the Kings'"2.

The third book has been identified by Costanzo13 as the Ecloga14, the 
Arabic Version of a handbook of Roman-Byzantine Law, enacted by Em- 
perors Leo III (Isauricus) and Constantine V (Copronimus) and published 
in Constantinople in the year 726. Prior to the studies made by Costanzo, 
this third book. was identified by Riedel15 * and Nallino10 as an Arabic Ver­
sion of the Sartclorum Patrum 318 [Nicaeanorumj Sanctiones et Decreta, 
a collection of Precepts of the Fathers of the Council of Nicaea ex- 
cerpted from the four books of the kings, which had been compiled for 
Constantine the Great17.

As already mentioned, the three major sources18 of the secular part, 
namely, the Procheiros Nomos, the Syro-Roman Law Book and the Ecloga,

7 The Procheiros Nomos was edited in a Latin translation with an introduction by 
K. B. Zadrariae von Lingenthal, O' Procheiros Nomos: lmperalorum Basilii Conslantini et 
Leonis Prodiiron (Heidelberg 1837), and was translated into English with a commentary 
by E. H. Freshfield, A Manual ol Lastern Roman Law, The Procheiros Nomos, Cambridge, 
University Press 1928.

8 M. Amari, in Calalogue des manuscrits de la Biblioteque Nationale [de Paris] par M. 
le Baron de Slane, pt. 1 (Paris 1883), p. 64, cited by C. A. Nallino, Libri giuridici . . . 
op. cit., p. 106, In. n. 2.

• W. Riedel, Die Kirchenrechtsquellen des Patriarchats Alexandrien, (Leipzig 1900), pp. 
40, 142, 297.

10 C. A. Nallino, Libri giuridici . . . op. cit,, pp. 101, 111—117, 144—153.
11 E, Sachau and K. G. Bruns, Syrisch-Römisches Rechtsbuch aus dem lüniten Jahrhun­

dert, (Leipzig 1880). For a recent study, see W, Selb, Zur Bedeutung des Syrisch-Römi­
schen Rechtsbuches, (München 1964).

12 Cf. C. A. Nallino, Libri giuridici . . . op. cit., p. 103.
18 G. A. Constanzo, L'Ecloga Araba nel Fetha Nagasl e la sua prima versione in Ila- 

liano, (Roma 1947), p. 8 ff. Idem, "II Fetha Nagast" (Diritto dei Re), in Novissimo Digesto 
llaliano, Vol. 7, (1961) pp. 253—254.

14 The Ecloga was edited by K. E. Zadiariae von Lingenthal, Coileclio Librorum juris 
graeco-romani inedilum, Ecloga Leonis et Constantini, (Lipsia 1852), and was translated 
into English with a commentary by E. H. Freshfield, A Manual ol Roman Law, The Ec­
loga, Cambridge University Press 1926.

15 W. Riedel, Die Kirchenrechtsquellen . . . op. cit., pp. 42—43, 296 ff.
11 Cf. C. A, Nallino, Libri giuridici . . . op. cit., p. 105 and fn. n. 1. It is to be noted 

that Nallino believed that the Ecloga was unknown to Ibn al-'Assäl, Ibidem, p. 126.
17 Latin translation from the Arabic by Abramus Echellensis, Sanctorum Patrum 318 

INicaeanorumJ Sanctiones et Decreta aiia ex quatuor Regum ad Constanlinum libris de- 
cerpla. This translation has been published in the collection of Mansi, Sanctorum Con- 
ciliorum nova et amplissima Collectio, (Florentiae 1751), Vol. II, col. 1029—1054.

18 It is commonly said that Ibn al-'Assäl availed himself of Islamic sources without, 
however, making explicit references for religious reasons. I. Guidi believed that at least
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are of Roman background; hence legal provisions taken from them such 
as provisions regulating various types of contract, guardianship, manu- 
mission of slaves, servitude, and many principles governing wills and suc- 
cession can be traced back to the Roman Law. Above all, family law, 
especially that part which deals with the dissolution of marriage, is strong- 
ly influenced by Justinian's Novellae.

The work of Ibn al-'Assäl was originally entitled "Collection of Can­
ons"1“, but it has been commonly identified as the Nomocanon of Ibn 
al-'Assäl. Considering the purpose for whidi it was compiled, it must first 
of all be observed that sudi a work was not uniquc in its kind. There 
were other nomocanons such as those of the Nestorian Ibn-at Tayyib 
(1043), an author known and admired by Ibn al-'Assäl himself* 20 * *, and the 
Syrian nomocanons of Bar Hebraeus and Ebed Yesher1. All of these 
Works are said to have been prepared for the use of the Episcopales 
Audienliae, the churches' courts, which were set up and authorised by Is- 
lamic rule to adjudicate on disputes among Christians involving, in partic- 
ular, family law and succession. The book of Ibn al-'Assäl must thus be 
considered as one belonging to the category of the above said works“. 
It may therefore be said that it was compiled as a guide or leading ref- 
erence book for the legal practice of the Coptic Christians living among 
the Muslim people in Egypt. This may also be dcduced from the Statement 
of the author made in the introduction that the book "is compiled to help 
judges pronounce judgements with diligence and to enable them to rule 
on anything"23 *.

The Coptic Church of Egypt regarded the book as a highly authoritative 
work and it is still being studied and consulted with great interest in 
Egypt. There have been two recent editions of the book — the edition of 
1908 and that of 19272J.

The nomocanon of Ibn al-'Assäl was introduccd into Ethiopia by the 
name of “FETHA NAGAST" (The Law of the Kings). There are different 
explanations of how this book, originally entitled "Collection of Canons", 
came to be called "The Fetha Nagast". The explanation given by Ethiopian 
sdiolars can be formulated as follows: notwithstanding the fact that the

«ne of the Islamic sources consulted by Ibn al-'Assäl for the socular part, but without 
any identification, was the Tanbih of Abu Ishaq as-Shirazi, n Work compiled in 1060. 
cf. I. Guidi, II 'Fetha Nagast“ o ’Legislazione dei Re", Codice Ecclesiastico e Civile 
d'Abissinia, Roma 1899, p. VII. (Italian Translation).

About the influence of Islamic laws in the work of Ibn al-'Assäl cf. also C. A. 
Nallino, Libri giuridici . . . op. cit., p. 135; A. d'Erailia, La Comprovendita nel Capl- 
tolo XXXIII del Nomocanone dl Ibn al-'Assäl; Note storlco csegetiche, (Milano 1938); 
Idem, Inllussi di diritto Mussulmano nel Capitolo XVIII, 2, del Nomocanone di Ibn 
al-'Assäl, in Rivista degli Studl Orlcntali, Vol. 19, (1940), fase. 1, pp. 1—15.

'• See I. Guidi, II “Fetha Nagast“ . . . op. cit., p. VIII.
” Cf. I. Guidi, Ibidem, p. V—Vf.
” Cf. C. A. Nallino, Libri giuridici . . . op. cit., p. 102 ff.
!! Cf. B. Ducati, "Postilla" to L. Agresti, "Su l'antico diritto Religioso Etiopico“, in 

Rivista Gluridica del Medio cd Estremo Oriente e Giustlzia Coloniale, Vol. 1, (1932), 
col. 63—72.

!J See Fetha Nagast, ET, p. 3.
!< Guirgues Philtaos Awad (cd.), Al-Magmü' as-Salawi, (Cairo 1908); Marcus Guirgues 

(ed.), Kitüb al-qawanin, (Cairo 1927).
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book encompasses both spiritual and secular matters, it is called after its 
secular contents (Law of the Kings), since the kings were ultimately re- 
sponsible for secular as well as for spiritual matters25 *. The concept of the 
relationship between State and Church, which is put into effect in what is 
termed as Caesaropapism, is expressed here.

A more scholarly explanation is offered by I. Guidi. He says that the 
part of the nomocanon of Ibn al-'Assäl dealing with religious matters was 
already known in Ethiopia through the book of Sinodos before the intro- 
duction of the work of Ibn al-'Assäl. Only that part of the nomocanon deal­
ing with secular matters, as found in the "Canons" or "Laws of the Kings", 
was new to Ethiopia. The title "Fetha Nagast" was, thus, taken from that 
part; "Fetha Nagast" is an almost literal translation of the words "Laws 
of the Kings"20.

The question when Ibn- al-'Assäl's nomocanon first came to Ethiopia 
still remains unsolved. Ethiopian tradition holds that the book was intro- 
duced into Ethiopia at the time of Emperor Zer'a Yacob, who ruled over 
Ethiopia from 1434 to 1468.

The same tradition holds that the man who brought the book from Egypt 
and translated it into Ge'ez was a certain Petros Abda Sayd, an Egyptian 
by birth27,

The most ancient known document which mentions the use of the Fetha 
Nagast dates back to the reign of Emperor Sarsa Dengel, who ruled over 
Ethiopia from 1563 to 159728.

Despite the uncertainty about the date of its introduction into Ethiopia, 
the Fetha Nagast has been taken into high consideration throughout the 
centuries and has exerted a great influence in the country.

Comprising both secular and religious laws the book must have been 
favourably accepted by both State and Church. Considered as a common 
legal source for both State and Church, these two institutions certainly 
found in the book a new unifying element accentuating and strengthening 
more and more their pluri-secular relationship.

Admittedly, the Fetha Nagast does not fully reflect the life and customs 
of the Ethiopian people. It cannot be denied, however, that it has been 
held in high esteem by Ethiopian scholars and judges. This was mainly due 
to the spiritual permeation pervaiding the book through its numerous re- 
ferences to the Holy Scriptures and to the canons of the councils and the 
writings of the Fathers of the Church as mentioned above. All these were

15 L. S. Habtemariam Workeneh, Ye-Itiopia Tentawi Temherl. (The ancient Teadiing 
ISystem) of Ethiopia), Addis Ababa 1971, pp. 227, 233.

28 Cf. I. Guidi, II “Fetha Nagast", . . . op. eit-, p. VIII.
27 Cf. Fetha Nagast, a Photo Offset Edition of a Ge'ez Manuscript of the Fetha 

Nagast with Amharic Commentary, (Addis Ababa 1966), p. 8, col. 1.
On the translator, one reads at the end of the book: "The end of this book of 

Christian laws. It was translated into Ge'ez by Petros, the son of Abda Sayd, a 
person of little importance and a sinner, full of faults, unworthy to be called a 
man and mudi less a deacon . . . The translator, weak and wicked, and, as I am 
sure, that I am of inferior intelligence, request all the readers of this book to cor- 
rect the errors they come across and beseedi pardon for me". (Fetha Nagast, ET, p. 319).

28 Cf. C. Conti Rossini, Historia Regis Sarsa Dengel (Melak Sagad), Paris - Leipzig 
1907, P. I, p. 76 (Ge'ez Text), P. II, p. 87 (Frendi Text).
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matters that for a long time constituted the core of learning of Ethdo- 
pian scholars, who were generally churchmen entrusted with the task of 
interpreting and reading the Fetha Nagast in the courts.

The prestige of the Fetha Nagast was further enhanced by the common 
belief among Ethiopians that the 318 Fathers of the Council of Nicaea were 
the authors of the book and that Constantine the Great was the one who 
enacted iP.

The respect and high esteem which the Fetha Nagast enjoyed among 
the Ethiopians have been so great that it has been called "The Venerable 
Fetha Nagast"30. Prof. Graven, who worked in the Commission set up for 
the Compilation of the modern Ethiopian Civil Code, wrote: " . . . we are 
convinced, after several years of living in Ethiopia and working with the 
present guardians of the Fetha Nagast in the legislative Commission . . ., 
that the 'Law of the Kings' has indeed been the 'Book' in some sacred 
way"31. This also reveals the important role attributed to the Fetha Na­
gast by the Ethiopians.

The general impact of the Fetha Nagast on the legal tradition of Ethio­
pia can be summarized as follows: From the time of its introduction into 
the country until the Organisation of a modern legal System, it had become 
not only the fundamental and unique source of the writlen law of Ethio­
pia32, >but it had also acquired the Status of a true and unique code applied 
in the higher courts of the Ethiopian Empire. This can be said with respect 
to the secular part of the Fetha Nagast.

With regard to the religious part, it still plays an important role in the 
Established Ethiopian Orthodox Church. In the introductory study to his 
English translation of the Fetha Nagast, the author of this paper has illus- 
trated, at. large, the role of the Fetha Nagast in the legal tradition of 
Ethiopia and its applicalion as State Law until the new Codes were enact-

2“ This belief is certainly based on a passage of the Pre-Preface to the Fetha 
Nagast, The passage says that Our Lord commanded the 318 Fathers of the Council 
of Nicaea “to compile a book of laws extracted from the Old and the New Testa­
ments. And Ibn al-’Assäl wrote this book and it was given to Constantine the son 
of Helen". (See Fetha Nagast, ET, p. 2). Besides the anachronism in making Ibn al-’Assäl 
a Contemporary of the Council of Nicaea, it is to be remarked that the Pre-Preface 
is not found in the Arabic textj yet, it is of Arabic origin, (cf. I, Guidi, II “Fetha 
Nagast“ ... op. cit., p. 2, fn. n. 2). The legend reported in it, which ascribes the 
book to the Nicaean Fathers and to Constantine could thus be of Coptic origin. With 
regard to this question the following passage of an Author is very enlightening: 
"In search of Christian personal law', beyond the elementary rules of conduct that 
could be derived from the holy scriptures and from various ecclesiastical sources, the Egyp- 
tian Meldiites about 1100 A. D. lurned to Greck-Byzantine texts on civil law and began 
to translate them into Arabic, Many of these texts are accepted as authoritative also by the 
Coptic Community, not without some theological polishing; thus, the names of the later 
Byzantine emperors or 'kings' (considered as heretics from the Coptic point of view) 
are simply deleted, and thoir legislation indiscriminately ascribed to Constantine the 
Great and the Council of Nicaea". See Peter Sand, Origin ol the Fetha Nagast, 1968, 
unpublished; Library, Faculty of Law, Haile Sellasie I University, Addis Ababa, p. 11. 
(This short pamphlet deals with opinions of various authors on the question of the intro­
duction of the Fetha Nagast into Ethiopia and with its secular sources).

30 See the Imperial Preface to the Civil Code of 1960.
31 J. Graven, The Penal Code of the Empire of Ethiopia, in Journal ol the Ethiopian 

Law, 1964, Vol. 1, n. 2, p. 269, fn. n. 7.
32 Ibidem.
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ed33 *. The attempt in the pages which follow is, then, to illustrate the role 
or the impact of the Fetha Nagast, in particular of its religious part, on 
the actual practice of the Ethiopian Orthodox Church.

II. The Fetha Nagast and the Ethiopian Orthodox Church

One of the main characteristics of the Fetha Nagast is that it is a book 
of a basically religious nature. As has been said before, the religious sour- 
ces permeate even the secular part, thus, the tendency to blend 
secular matters with religious ones is a common occurrence in the Fetha 
Nagast31. Moreover, one must not forget, as said before, the common 
belief as to the Nicaean origin of the book. All of these factors have con- 
tributed to an intimate connection with the Ethiopian Orthodox Church, 
which the book has had since early times and continues to maintain to this 
very day. There is an early recorded reference to the Fetha Nagast which 
gives evidence of said connection. In the Ohronicles of Emperor Johannes 
(1667—1682), it is reported that in the course of a religious dispute, which 
took place in 1669, the Fetha Nagast was quoted as evidence in the dis- 
cussion35.

More recent documents also demonstrate the fact that the Ethiopian 
Church considers the Fetha Nagast as one of the holy books which are 
numbered as appendices to the Holy Scriptures. In 1922, a doctrinal questio- 
naire was sent to the authorities of the Ethiopian Orthodox Church by 
some members of the Church of England. In Order to prepare replies 
to the questionaire, a Commission of Ethiopian scholars was set up under 
the direction of Abuna Mattheos, at that time Egyptian Metropolitan of 
Ethiopia. Among the questions, there was one (N. 56) which reads as fol- 
lows: "Which are the books which are added to the Holy Bible on the 
ground that they are holy?" In reply to this question, the scholars supplied 
a list of books which are considered as holy and the Fetha Nagast was 
one of them36.

Apart from the above reasons, which are based on the intrinsic value 
of the book, there are other factors by which this book becomes closely 
tied to the Ethiopian Church. Until recent times, the Ethiopian Orthodox 
Church has played the role of an educator in literary matters as well as 
a depository and guardian of the literary patrimony of the country37. The 
Fetha Nagast was, therefore, taught by churchmen in the monasteries and 
sdiools annexed to great churches. The study of it was and still is part of 
the branch of learning known as the gubaye liquawenl, the branch which

33 See Fetha Nagast, ET, p. XXI—XXIV. For what is written thereto, the author of 
this paper has depended heavily on the above said study, cf. Ibidem from p. XV 
to p. XIX; cf. also P. Sand, Origin ol the Fetha Nagast, op. cit., pp. 11—17.

31 Cf. S. Lowenstein, The Penal System of Ethiopia, in Journal ol Ethiopian Law, 
Vol. II, n. 2 (1965), pp. 383—384, and fn. n. 6.

35 Cf. I. Guidi, Annales du Roi Yohannes Ier, (A'l/Il Sagad), Paris - Leipzig 1903, 
Part I, p. 12.

10 See A. F. Matthew, The teaching ol the Abyssinian Church as set lorlh by the 
Doctors ol the same, (London 1936), p. 62.

31 Cf. Sylvia Pankhurst, Ethiopia, A cultural Hislory, London 1955, p. 232.
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embraces the studies of the works of the Church Fathers. The scholars, 
who thoroughly studied and commented on the Fetha Nagast, were all 
churchmen and the names of many distinguished scholars are still remem- 
bered38 *.

Even those charged with the task of reading and interpreting the Fetha 
Nagast during the court hearings were churchmen™ as mentioned before. 
Litigants used to go to important churches or monasteries for consultation 
and in order to have the Fetha Nagast read and interpreted to them. In 
the light of the Fetha Nagast, their disputes were settled. A fee borne in 
equal shares by the litigants was paid to the church or the monastery for 
opening the Fetha Nagast40. This shows that the church was the guardian 
of the Fetha Nagast and the place where the Fetha Nagast was mainly 
available.

But the most important fact is that the Fetha Nagast, and particularly 
the religious part of it, has been considered throughout its history in Ethio- 
pia, and is still considered by the Ethiopian Orthodox Church, as the book 
in which the canonical laws of this church are laid down.

Prior to the introduction of the Fetha Nagast into Ethiopia, the Ethiopian 
Church had, in matters of church legislation, referred to the Sinodos and 
the Didascalia, two books containing canonical laws41 * 43.

But after the introduction of the Fetha Nagast these two books could 
no longer be considered as the sole source of reference for canonical legis­
lation. With the addition of the Fetha Nagast, there were thus three major 
works dealing with canonical laws. In the early periods following the 
introduction of the Fetha Nagast, the three canonical works seem to have 
been attributed equal bearing and importance within the Ethiopian 
Church12. However, in the course of time the tendency to give the Fetha

58 Fetha Nagast, Photo Offset Edition . . . op. cit., p. 8, col. 1.
38 See E. Pereira, Chronica de Susenios Key de Ethiopia, (Lisboa 1892) p. 298, (Ge'ez 

Text). See also 1. Guidi, Contributi alla Storia Letteraria di Abissinia. Un responso
sul diritto d'asilo, in Rendiconti deila Reale Accademia Nazionale dei Lincei, Serie V, 
Vol. 31 (1922), p. 210| the same is also found translated into English in Fetha Nagast, 
ET, p. XXII—XXV.

40 Cf. Fetha Nagast, ET, p. XXIX fn. n. 74.
41 Cf. I. Guidi, Storia deila Letteratura Etiopica, (Roma 1932), pp. 37—38. A descrip- 

tion of the contents of the Sinodos is found in W. Wright., Catalogue of the Ethiopian 
Manuscripts in tho British Museum, (London 1871), p. 266 ff.; cf. also C. Conti Rossini, 
II "Senodos" Etiopico, in Alti deila Reale Accademia d'Italia, Rendiconti deila classe di 
seienze morali e storiche, Ser. VII, Vol. III (1941) p. 44 ff.

For the Didascalia see P. Platt, The Ethiopic Didascalia or the Ethiopic Version ol 
the Apostolical Constitutions received in the Church ol Abyssinia, (London 1834); J. M. 
Harden, The Ethiopic Didascalia, (London 1920). Another book of canoical legislation 
known before the Fetha Nagast is the Fewse Menlesawi, (Spiritual Medicine). an Ethio­
pian production. See L. S. Habtemariam Workeneh, Ye-Itiopia Tenlawi Temhert (The 
ancient Teaching . . .) op. cit., p. 227.

43 This can be deduced from the events which occurred in the religious dispute of 
1669 already mentioned. The dispute occurred between some rebellious monks and the 
religious authorities of the time. The former were going around pronouncing unmo- 
tivated excommunications and the latter were opposing such arbitrary behaviour sus- 
taining that "hormis pour la fois" no one may pronounce excommunications without 
reason and against anyone. The epilogue of the discussion is described by the chron- 
icle as follows: “D'abord le 12 de tequemt, et une second fois, le 19 de miyazia, ils 
discuterent et leur apporterent des temoignages du Sinodos et du Fetha Nagast; ils les
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Nagast more importance and preference over the other two books became 
predominant. This means that, as time went by, the importance of the 
Fetha Nagast as canonical law had increased until it finally became a legal 
instrument more widely quoted and used than the two other books, while 
the latter had mainly assumed the role of sources43 for legal reference; at 
present, they are rarely cited as canonical laws44.

The main reasons why the Fetha Nagast has been preferred to the two 
books seem to be the following:
(a) Numerous canons contained in the two books were found to be incor­
porated in the Fetha Nagast, in particular, in the religious part, in which 
the canonical legislation is mainly contained.
(b) Many new elements of canonical legislation derived from the three 
Books of the Kings, which are not inchided in the Sinodos and the Didasca- 
lia, were found inserted in the Fetha Nagast. This holds true for its reli­
gious part but also for its secular part relating to canonical laws such as, 
for instance, the provisions in the chapter on marriage.

In addition to the reasons stated above, the Fetha Nagast encountered 
great popularity in both secular and religious circles, as has been said 
before. An instrument such as this book, which satisfied the legal instances 
of both secular and religious powers was bound to be preferred, (as it has 
been the case), over any other legal book.

Moreover, at the end of the las Century, the Fetha Nagast appeared in 
a printed edition45. This meant that it had a larger circulation, thus becom- 
ing more widely and easily available than the two books.

Documents, which directly or indirectly belong to the Ethiopian Ortho­
dox Churdi, clearly show that the said church has always considered the 
Fetha Nagast as the book containing its canonical legislation. To eite only 
a few of the more recent documents: The scholars who, on behalf of the 
Ethiopian Orthodox Church, answered the questions put to them by some 
members of the Church of England, as stated above, made mention, some- 
times explicitly and othertimes implicitly, of the Fetha Nagast as "the 
ordinance of our church" or as "the ordinance of the church"46 * 48. In a publi-

convainquirent et les reduisirent au silence en les reprimandant; ils leur imposerent 
une penitence selon les pröceptes des Apotres“. See I. Guidi, Les Annales du Roi 
Yohannes Ier (A'läl Sagad), op. cit., pp. 12—13. By the “preceptes des Apotrds" is meant, 
the Didiscalia, (see Ibidem, p. 13, fn. n. 1), thus reference is made simultaneously to the 
Sinodos, the Fetha Nagast and the Didascalia.

45 About the Sinodos see L. S. Habtermariam Workeneh, Ye-ltiopia Tenlawi . . . (The 
ancient . . .), op. cit., p. 224.
“ Quotations from the Sinodos and the Didascalia occur very rarely, especially 

in works and writings of recent times. It may be said that sometimes they are men- 
tioned only out of deference. L. S. Habtemariam Workeneh, for example, in his 
Temherte Abe Nels (Toaching guide-lines for the spiritual father), Addis Ababa 
1961, p. 21, says that in writing the book, he has availed himself of the Fetha Nagast, 
the Sinodos and the Didascalia besides the Holy Scriptures. But the fact is that while 
he frequently cited the Fetha Nagast, no quotation is found from the Sinodos and 
the Didascalia.

45 II "Fetha Nagast" o ‘Legislazione dei Re ", Codice Ecclesiastico e Civile di Abis- 
sinia, pubblicato da Ignazio Guidi, (Ge'ez Text) Ist Edition Napoli 1897, 2nd Edition Napoli 
1936.

48 See A. F. Matthew, The Teaching ol the Abyssinian Church . , . op. cit., with 
explicit reference to the Fetha Nagast, p. 43; with implicit reference, pp. 50, 51, 57.
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cation of fehe Ethiopian Orthodox Church, it is stated that the Fetha Nagast 
is a repository of Ethiopian ecclesiastical law and that the Ethiopian Or­
thodox Church still observes many of its precepts. In the same publication, 
the Fetha Nagast is identified as the "canon law" of the Ethiopian 
Church, which is still taught in church schools highly qualified in ecclesias­
tical studies". In a document publis'hed by the Ethiopian Church, with 
the aim of giving some guide-lines to its faithful, it is affirmed that the 
Fetha Nagast is the written law on the basis of which the Ethiopian Church 
runs and regulates its spiritual affairs48 49 50 51.

Authoritative churchmen refer to the Fetha Nagast as "the law of our 
church11,8 in their works dealing with the faith and teaching of the Ethio­
pian Orthodox Church. A Statement made in another work by one of these 
churchmen deserves to be quoted here. After having critizised the System 
of incorporating arbitrary interpolations in the Fetha Nagast, the author 
says: "Despite these and similar defects, the Fetha Nagast is regarded in 
Ethiopia with great veneration and is called 'the sacred law'. Even now, 
the only law which is cited in our church, since there 'is no other legislation, 
is the Fetha Nagast ... In the civil sphere, after the enactment of new 
legislations, the Fetha Nagast remains and serves as source of reference. 
While the book has this historical value in the civil field, it still maintains 
its role of law in the Church, as saicl before"'™.

In addition to the above Statements, which are taken from church sources, 
it would also be interesting to eite other examples from Ethiopian sources 
not related to the church on the ecclesiastical legal character of the Fetha 
Nagast. The most significant example is found in a decision taken by the 
Imperial Ethiopian Supreme Court on a marriage case involving canoni- 
cal provisions laid down in the Fetha Nagast. In the said decision the 
Court's pronouncement with regard to the Fetha Nagast reads as follows: 
"It is known that the Fetha Nagast is the document in which are dogmatiz- 
ed, in particular, the practices and canons41 of the Ethiopian Orthodox 
faith . • • and whidi is, and will cortinue to be, the ecclesiastical law. 
Since it is fundamental law compiled by 318 scholars52 from the Old and 
the New Testaments and from other scholarly writings, there can be no 
doubt as to its being a permanent and sacred law in the past, the present 
and the future"5\

The importance attached to the Fetha Nagast as canonical law is so 
great and actual that sometimes it is referred to in order to corroborate

41 The Church ol Ethiopia, a Panorama of history and spiritual life, a publication of 
the Ethiopian Orlhodox Church, Addis Ababa 1970, pp. 77, 94.

ls Mcrha Me'emenan, (Guide to the faithful), by Ethiopian Orthodox Church’s Doc- 
tors, (Addis Ababa 1954), p. 9.

49 Cf. L. S. Habtemariam Workeneh, Ye-Itiopia Ortodox Tewalido Biete-Krislian 
Emnelna Temhert, (The faith and teaching of the Ethiopian Orthodox Church), Addis 
Ababa 1970, p. 43. cf, also, Admasu Jemberie, Quekha Haimunot, (The Rode of Faith), 
Addis Ababa 1957, pp. 238, 239.

50 See L. S. Habtemariam Workeneh, Ye-Itiopia tentawi . . . (The ancient . . .) op. 
cit.. p. 234.

51 Read "canons" instead of "meditations".
S! I. e., The Nicaean Fathers.
59 See Journal ol Ethiopian Law, Vol. III, n. 2, (1966), p. 392.
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one's own opinion in canonical questions, even for matters not dealt within 
the Fetha Nagast itself5*.

Before going into the following sections that deal with some instances 
of application of the canonical norms of the Fetha Nagast and some explic- 
it references to it in the practice of the Ethiopian Orthodox Ghurch, it 
would be appropriate to illustrate the variety of terminology used in Ethio­
pian literature referring to the Fetha Nagast. Besides the usual name of 
“Fetha Nagast", it is called "the Three Hundred"55 (an abbreviated form 
Standing for the 318 Nicaean Fathers), or simply "The Fathers"56, or "The 
Church's Doctors"57. Other names given to the Fetha Nagast are "The Law 
of the Church"58, or simply "The Law"59 or "The Corporal and Spiritual 
Law"60 or, when referring to the religious part only, "The Spiritual Law"01.

It is also common to eite passages from the Fetha Nagast without quot- 
ing it by name. This seems to be done on the presumption that the Fetha 
Nagast is so well known that there is no need to mention it expressly.

III. Norms of the Fetha Nagast regarding the Episcopal hierardiy

a) Historical outline

Until recent times, the Ethiopian Orthodox Church was not ruled by an 
episcopal hierurchy of Ethiopian nationality. This was in observance of a 
canon which is found inserted in the Fetha Nagast and falsely attributed 
to the Council of Nicaea. This canon reads as follows: "As for the Ethio- * 51

88 See, for instance, Ethiopian Churdi, The First Ethiopian Patriarch ol the Ethiopian 
Church, Addis Ababa 1959, p. 41, where it is stated that according to the Fetha Nagast, 
a meeting of nine Metropolitans (a quorum?), can elect a Patriarch. Sudi a Provision 
is not found in the Fetha Nagast. In a synodal meeting held in 1954, the shortage of 
ministers for Mass Service in some places was under consideration. (It is to be noted 
that according to the Ethiopian Rite, five ministers are required for Mass Service). A Speaker 
maintained that “there is a Provision in the Fetha Nagast which establishes that Mass can 
be celebrated with three ministers". No similar Provision is found in the Fetha Nagast. cf. 
Ziena Biete-Kristian, (News of the Church), 8th year, n. 103, p. 311.

Ziena Biete-Kristian Ze-Itiopia (News of the Curch of Ethiopia) and sometimes short- 
ly: Ziena Biete-Kristian (News of the Churdi), hereafter ZB, is a paper published since 
1945 by the Ethiopian Orthodox Churdi. The official character of the paper is recog- 
nized by the following decree of 1953: "The Ethiopian Orthodox Churdi will have an 
official paper called 'Ziena Biete-Kristian'. In this paper the Churdi will issue her 
laws, regulations and Orders. Through it the Churdi will spread her faith and teadiings; 
she will publish in it resolutions concerning churdi's rules and appointments, awards 
and promotions". Rules ol Administration ior tle Ethiopian Orthodox Church, Addis 
Ababa 1953, (November 1946 E. C.), Art. 11, pp. 14—15.

88 See the Imperial Preface to the Penal Code of 1930 (1941 ed.).
88 See ZB, 22nd year, n. 25, p. 5.
51 See L. S. Habtemariam Workeneh, Temherle Abe Nels, (Teaching guide-Iines . . .) 

op. eit-, p. 127.
88 Ibidem.
88 ZB, 20th year, n. 21, p. 4.
88 Ibidem, 22nd year, n. 47, p. 1.
81 Rules Ior the bishops ol the Ethiopian Orthodox Church, Addis Ababa 1951, Jan- 

uary 1943 E. C.) Art. 8, p. 8, Art 10: P- 9.
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pians, a patriardi shall not be appointed from among their learned men, 
nor can they appoint one by their own will. Their Metropolitan is a 
subject to the holder of the see of Alexandria, who is entitled to appoint 
over them a chief who heils from his region and is under bis jurisdic- 
tion"62.

On the basis of tliis canon it was forbidden for an Ethiopian to become 
the Metropolitan of his country and the practice was established that the 
ruler of the Ethiopian Church must always be an Egyptian Metropolitan 
appointed by the patriarch of Alexandria. Such a humiliating Situation for 
the Ethiopians lasted for many centuries. Only in 1928, through the effort 
of the incumbent Emperor Haile Sellasie I — at that time Regent and 
Crown Heir — the Situation was partially remedied. In fact, 'in the said year, 
after complicated negotiations with the Church of Alexandria, it was 
agreed that five Ethiopian monks should be consecrated as bishops. The 
chief or the Metropolitan of the Ethiopian Orthodox Church, however, 
remained an Egyptian, the Archbishop Cyril63.

Düring the Italian occupation (1935—1940), some progress was made 
towards the Constitution of an episcopal hierarchy composed entirely of 
Ethiopian bishops. The Italian government, taking advantage of the retire- 
ment of Metropolitan Cyril to Egypt., replaced the latter by an Ethiopian 
bishop, Abuna Abraham, as Metropolitan of the Ethiopian Church. Before 
his death in 1939, Abuna Abraham consecrated several bishops and was 
succeeded by another Ethiopian bishop, Abuna Johannes.

After the restoration of the Ethiopian government in 1941, the Egyptian 
Metropolitan Cyril returned to Ethiopia, and negotiations for the complete 
autonomy of the Ethiopian Church with a hierarchy of Ethiopian nationality 
were resumed.

In 1948, an agreement was readied84, when the Coptic Synod decreed 
that Ethiopian monks may be appointed as bishops during the lifetime of 
the Egyptian Metropolitan, and upon his death an Ethiopian Metropolitan 
may be consecrated65. As an immediate result of the agreement, five bish­
ops of Ethiopian nationality were consecrated in July 1949. Upon the 
death of the Egyptian Metropolitan in 1951, an Ethiopian bishop was chosen 
as Metropolitan; thus the full autonomy of the Ethiopian Orthodox Church 
was established.

In 1959, another agreement was reached06 and according to its terms the 
rank of the head of the Ethiopian Orthodox Church was raised from Metro­
politan to Patriarch. In 1961, the Patriarch conferred the Archepiscopal 
title upon all the bishops heading the ecclesiastical districts including 
that of Jerusalem. * 85

0! Felha Nagasl, ET, p. 18.
ts The documentation about the negotiations between the Ethiopian Authorities and 

the Coptic Churdi of Egypt is found in Oriente Moderno, Vol. IX, (1929), pp. 141, 194, 
493—494.

41 This agreement is reproduced in The Ethiopian Orthodox Church published by the 
Ethiopian Orthodox Mission, Addis Ababa 1970, Appendix D, p. 176.

85 See the documentation in ZB, Ist year, n. 2, p. 1 ff., n. 5, p. 41 ff., n. 6, p. 61 ff.
08 Ethiopian Churdi, The First Ethiopian Patriarch oi the Ethiopian Church, op. eit-, 

Appendix 14, p. 98—104.
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Today the Church of Ethiopia is divided into fourteen ecclesiastical 
districts each one hcaded by an Archbishop. In addition there is the Arch- 
episcopal seat of Jerusalem. There are also five Episcopoi who are 
assigned to some dioceses as suffragan bishops87 88 89.

b) The procedure ioi the election ol the Episcopal hierarchy

Düring the rule of the Egyptian Metropolitans, the diapters of the Fetha 
Nagast dealing with the episcopal hierarchy, and in particular the chap- 
ters on patriarchs and bishops, had no practica! bearing for the Ethiopians. 
Ignazio Guidi could, therefore, rightly write in the preface of his Italdan 
translation of the Fetha Nagast in 1899, that the chapters on patriarchs and 
bishops were, on the whole or to a greater part, practically useless in Ethio­
pia68. But now with the Constitution of an episcopal hierarchy of Ethiopian 
nationality the said chapters, or at least some of the canons contained in 
them, have become of practical importance. The objective here is to show 
the application of some canons regulating the procedure followed in the 
election of the episcopal hierarchy (the Patriardi and the other members 
of the episcopate).

In the chapter on patriarchs, after having said that "the patriarch's ap- 
pointment is imposed on the faithful and binding on all of them", require- 
ments applicable to the electors and the candidate are dealt with. The 
electors must meet the following requirements: "knowledge of uprightness 
. . . Intelligence through which they can know well who is worthy of 
this Office . . . prudence and wisdom to lead them to choose that per- 
son, whover he is, who is the most suitable person for the time". As for 
the candidate, the requirements are soundness of mind and body, and 
other qualifications necessary to carry out well the administrative and 
pastoral tasks. Suggestions are also given for solving problems which may 
arise in the process of election, e. g., if there are two candidates in ques- 
tion, or, if two candidates are elected in different places. For other pro- 
vüsions, reference is made to the chapter on bishops since "most of the 
provisions dealing with bishops hold good for patriarchs as well"””.

In the chapter on bishops, it is laid down, first of all, that the candidate 
to the episcopacy "must be a monk from among those who have the holy 
Orders of the altar". Furthermore, it is established that he must "have the 
approval of the people over whom he is appointed and the approval of 
his Patriarch". "No one shall be appointed bishop unless twelve persons 
bear witness of praise for him". But besides simple approval or witness, 
the Fetha Nagast demands that "a bishop shall be appointed pursuant to 
an election made by all the people", and to be appointed bishop, one must 
have the Support and the vote of the majority of the persons called to 
elect him. As for the electors, it is laid down that “it äs necessary that 
each of them be over thirty years old"7".

81 The Ethiopian Orthodox Church, op. cit., pp. 10, 14, 125; cf, also The Church ol 
Ethiopia, op. cif., pp. 35—36, 38—39, 61.

88 Cf. I. Guidi, II 'Fetha Nagast* op. cit., (Ifalian Translation), p. VIII.
89 See Fetha Nagasl, ET, pp. 20, 21.
18 Ibidem, p. 25.
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From the norms mentioned above, it is presumed that the candidate for 
the rank of the episcopacy must be a monk, and that the methods of ap- 
pointing the hierarchy ränge from approval and witness to election. In 
all cases, the participation of the people in the appointment is clearly 
stated, while the participation of the clergy is to be presumed. Although 
the participation of the people is mentioned, it is controlled in such a way 
that there must be a qualified lay electorate.

It is well known that in the first centuries of the church's history, and 
particularly after the apostolic time, the participation of clergy and people 
in the appointment of bishops was a habitual practice. Yet, it is rather 
difficult to determine what kind of participation that was. One speaks 
of simple presence, or of witness, or of approval, or of elective suffrage 
of the clergy and people71. The above mentioned norms of the Fetha 
Nagast reflect this variety of participation. This indicates that the nat-ure 
of participation varied, perhaps, from place to place and did not have 
a uniform character. As the time went by, however, it seems that in prac­
tice the participation of clergy and people in the appointment of bishops 
tended to be a participation by elective suffrage, except for the jus con- 
lirmandi by superior authorities. This can be evidenced by the laws on 
the appointment of bishops enacted by the civil authority during the rule 
of the Constantinopolitan Emperors72, It should be noted that in the said 
legislations a selective criterion for the formation of a lay electorate was 
adopted. According to this criterion the selected lay electorate should 
consist of the optimales or primates civitatis73.

The electoral System and the participation of clergy and laity in the 
high church hierarchy have been practised throughout the centuries with- 
in the Oriental Churches to such an extent that it his been considered as 
the "Oriental custom" or "the Oriental discipline"74.

Among the methods laid down in the Fetha Nagast with regard to the 
appointment of the episcopal hierarchy, election, with the participation 
of the clergy and laity, has been the method applied witlrin the Ethio- 
pian Orthodox Church from the time when it was given the right to choose 
the members of its hierarchy. For the sake of chronological Order, this 
paper will first deal with the electoral procedure adopted in the appoint­
ment of bishops, and afterwards with that of the Patriardi.

As has been said above, in 1929, five Ethiopian monks were chosen 
and consecrated bishops for the first time. Detailed information about the 
procedure followed for their election is not available. It seems, however, 
that the principle of an elective method as laid down in the Fetha Nagast 
was followed, since it is said that they "were selected by a church as- * 7

11 Cf. A. Coussa, E Praelectionibus in Librum Secundum Codicis Iuris Canonici — 
De Personis, De Clericis in specie, fl953), p. 160.

Cf. Codex Iuslin. lib. I, cap. III, n. 41 j Nov. Iustin. 123, cap. I; Basilic. lib. 
III, tit. 1, 8.

7S “Clerici et primates civitatis conveniant et tres candidatos eligant, melior ex his 
iudicio ordinanlis et arbitrio ordinatur“ Basilic. lib. III, tit. 1, 8.

11 Cf. W. de Wries, Rom und die Patriarchale des Ostens, (München 1963) pp. 19—20, 
87, 90, 170, 244—245. With regard to bishops in particular cf. A. Coussa, Epitome 
Praclectionum de Iure Ecclesiaslico Orientali, Vol. I, (1948), pp. 295—297.
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sembly“75. That is to say that a regulär election was held by an electoral 
College, although the compositlon of the College is not specified.

In the appointments of 1937, i. e., during the Italian occupation, the 
Metropolitan archbishop and the bishops were elected by the most im­
portant members of the monasteries and churches of Ethiopia assembled 
in a counciP. There are no details about the composition of the electoral 
body, that is, whether any representatives of the laity were also present. 
The appointments, however, were made on an elective basis. It is note- 
worthy that on that occasion "the consecration of the new bishops was 
performed according to the canons of the Fetha Nagast, that is, through 
breath, anointing and laying on of hands by the Abuna, in the presence 
of the church dignitaries and with the people acclaiming"77.

Following the death of the first Metropolitan, an election was held 
on September 12th, 1939 to choose his successor7S. In this election the 
electoral College consisted of representatives of the clergy and laity. The 
laimen were the so-called Aleka, people preeminently of church culture, 
but generally laimen. The list for the election of the Metropolitan contain- 
ed seven candidates. The election was conducted by secret ballot and 
the Metropolitan was elected by majority vote. By the same procedure 
five bishops were elected three days after the election of the Metropo­
litan. Also on this same occasion, it is stated that "the bishops 
were consecrated according to the custom of the Orthodox Church and 
the canonical provisions of the Fetha Nagast"70.

A fact to be noted is that all seven candidates for the election of the 
Metropolitan hadepiscopal character. With regard to this it was declared: 
"Notwithstanding the Coptic Egyptian Church's canonical provisions which 
establish that a simple monk may be appodnted Metropolitan, provided 
he has the right faith and good conduct, it is decided that the Metropo­
litan shall be elected from among the bishops and episcopoi. This is in 
accordance with the opinion of the Doctors and based on the authority of 
the 'holy books'"80. This measure of excluding the monks seems to have 
been dictated by political circumstances rather than by the "holy books". 
It will, however, be a guideline for future praxis as will be seen later.

Another fact which is related to the Italian period is the issuing of a 
Constitution, drawn up with much reference to the Fetha Nagast* 81 * *. It was 
drawn up with the collaboration of some Ethiopian scholars and con- 
tained various provisions including the appointment of the Metropolitan 
(Art. 1 and 2), and the appointment of bishops (Art. 9). These appointments

” See The Church ol Elhiopia, op. cit., p. 35.
Cf. Gli Annali dell'Airica Ilaliana, Anno II, Vol. 1, (1940), p. 699.

” Ibidem. As for the canons of the Fetha Nagast, sec Fetha Nagast, ET, pp, 27—28. 
In the Fetha Nagast, however, there is no mention müde of the anointing.

,8 Ziena Biete-Krist/an Itiopiawit, (News of the Ethiopian Church), Ist year, n. 1, 
p. 36, 48 ff. Ziena Biete-Krislian Itiopiawit (hcreafter ZBI) is a paper issued in 1940, 
during the Italian occupation.
” Ibidem, p. 58.
“ Ibidem, pp. 36—37.
81 Cf. M. Perhain, The Government ol Ethiopia, (London 1948), p. 125. The Consti­

tution was published in ZBI, pp. 2—7 and also in Gerima Teferra, Gondare Begashaw,
(Addis Ababa 1957) pp. 96—102.
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are lo be made on an elective basis by the clergy and Iaity. Drawn up 
probably before the election of the hierarchy, which was held in 1939, 
the Constitution was officially presented to the Metropolitan by the Vi- 
ceroy in July 1940. In presenting the Constitution, the Viceroy declared 
that it had been prepared with due consideration given to the Fetha 
Nagast82.

In conclusion, it can be said that in the appointment of the episcopal 
hierarchy performed during the Italian interlude, the principle of an elec- 
t'ive method with the participation of the clergy and laity as laid down 
in the Fetha Nagast had been put into practice. Moreover, the same prin­
ciple acquired new statutory relevance since it was incorporated in the 
above mentioned Constitution.

After the restoration of the Ethiopian government, the appointments 
of the episcopal hierarchy liave been made more or less according to the 
pattem begun during the Italian period. The first election after the res­
toration took place in 1946. The electoral College was composed of rep- 
resentatives from the clergy and laity. An innovation with respect to 
the former system followed during the Italian period was the 
adoption of a. highly selective criterion for the lay electors. 
Lay electors were, in fact, chosen from among members of the Sen­
ate and the Chamber of Depxities, members of the Crown Council, Min­
isters and Vice-Ministers and other laymen of high governmental and 
non-governmental position who had reached 35 years of age. The con­
dition that they had to be of Orthodox faith was laid down as manda- 
tory. For the election of six bishops, a list of twelve candidates was 
presented and the election was conducted by secret bailot83.

All subsequent elections have been conducted according to the above 
described procedure81.

Upon the death of the Egyptian Metropolitan and pursuant to the agree- 
ment reached in 1948, an election of a Metropolitan of Ethiopian nation- 
ality was held in 1951. The agreement established that "the Metropo­
litan will be chosen in accordance with the prescriptions of the canons 
of the Church . . . and . . . from amongst the Ethiopian monks of the 
monasteries or churches or from the Ethiopian episcopate"* 85 * * * *. By 
"the canons of the Church" there is no doubt that, within the Ethiopian 
Orthodox Church, only the canons of the Fetha Nagast can be meant. 
As for the candidatures for the position of Metropolitan, monks were 
excluded, contrary to the agreement, and in the list five candidates were

H See ZBI, p. 1.
8S Cf. ZB, Ist year, n. 6, p. 58—59. As said above, this election was held in April

1946, but due to disagreement which delayed the outcome of the negotiations between 
the Coptic and the Ethiopian Churches, the consecration of the elected candidates did 
not take place before July 1949. Of six elected candidates five were consecrated bish­
ops, cf. Ethiopian Church, The First Ethiopian Patriarch . . . op. eil., pp. 24—25.

81 For the election held in May 1951 (1943 E. C.), see ZB, 6th year, n. 67, p. 548;
for that of May 1953 (1945 E. C.), see ZB, 7th year, n. 91, p. 161; for the election of 
some episcopos, see ZB, 15th year, n. 9, p. 1.

85 See The Ethiopian Orthodox Church, op. cit„ p. 176.
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presented all with episcopal rank like in the election of 1939“°. The elec- 
toral College was formed in the same way as in the election of 194687.

In 1955, with the promulgation of the new Constitution of the Empire, 
constitutional relevance was given to the election procedure of the epis­
copal hierarchy. Art. 127 of the new Constitution laid down that "the 
Archbishop and bishops shall be elected by the ecclesiastical electoral 
College consisting of reperesentatives of the clergy and the laity of the 
Ethiopian Orthodox Church“. Thereby the former electoral praxis was 
sanctioned and was given permanent standing.

With regard to the election procedure for the appointment of the Pa­
triarch, it must first of all be recalled that the title of Patriarch was con- 
ferred upon the head of the Ethiopian Orthodox Church only in 1959, 
pursuant to the agreement concluded between the Coptic Egyptian Church. 
and the Church of Ethiopia in the same year. Since the incumbent Me­
tropolitan at that time was considered as the only candidate for the title 
of Patriarch, there was no problem of electoral arrangement with the 
result that he was automatically elected. Upon lxis death in October 1970, 
the problem of the procedure for electing a Patriarch was faced for the 
first time.

There was a precedent in the procedure followed for the elec­
tion of the Metropolitan in 1951. There was also the Provision laid 
down in Art. 127 of the new Constitution on the election procedure of 
the Archbishop (Metropolitan), a Provision which must, obviously, also 
apply for the election of a Patriarch“3. In addition, there was the clause in 
the agreement of 1959, which stated that the Patriarch "should be chosen 
according to the laws and traditions of the See of Saint Mark of Ale­
xandria from among Ethiopian monks not above the rank of Komos"“9. 
The rank of Komos is equivalent to the rank of an Archpriest; contrary 
to the agreement of 1948, the clause is thus a measure excluding mem- 
bers of the episcopate from being eligible for the rank of Patriarch.

In practice, however, in March 1971, the Holy Synod of the Ethiopian 
Church laid down rules and procedures regulating the election of the 
Patriarch80. The most important point of the rules was the consideration 
of candidates from among the Ethiopian bishops with the exclusion of 
the monks01. This was contrary to the above clause, and so far it is not 
known whether that limitation was a decision of the Ethiopian Church 
alone or in mutual agreement with the Egyptian Church.

The election of the Patriarch was held on April 6th, 1971, and was con- 
ducted by secret ballot. The Patriarch was elected by majority vote from 90 91

90 Some years later, however, the same Ethiopian Church decreed that "the Ethiopian 
Metropolitan will be chosen by a diurch assembly from among the bishops and epis- 
copoi or from among the monks“. Rufes of Administration for the Ethiopian Orthodox 
Church. op. cit., Art. 3, p. 5.

91 Cf. Ethiopian Church, The election ot the Ethiopian Metropolitan, Addis Ababa 
1951, pp. 8—9.

89 What the Ethiopian Church decreed in 1953 also holds true for the election of the 
Metropolitan. See fn. n, 86, supra.

“* See Ethiopian Church, The First Ethiopian Patriarch, op. cit., p. 100.
ao Cf. ZB, 25th year, n. 64, pp. 1, 2, 3, 4.
•' Ibidem.
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among three candidates, all members of the Ethiopian episcopate. In ac- 
cordance with the rules and procedures laid down by the Holy Synod, 
the electoral College consisted of members of the clergy and laity rep- 
resenting the Holy Synod, the Crown Council, the Council of Ministers, 
the two Houses of Parliament, the administrative board of the national 
Churdi (i. e. the Ethiopian Orthodox Church), provincial dioceses, abbeys 
and monasteries in Addis Ababa92.

Summarizing what has been said so far about the appointment of the 
episcopal hierarchy in the practice of the Ethiopian Orthodox Church, it 
can be said:
• right from the beginning, the appointment has always been made on 
an elective basis;
• the electoral College has consisted of the clergy and the laity, the lat- 
ter always being composed of selected members, i. e., of the optimates; 
this becomes apparent especially in the elections held after the restora- 
tion of the Ethiopian Government. Needless to say, the candidates for 
the episcopal rank were all monks.

All this is in accordance with the Fetha Nagast and shows the 
application of the principles of the norms laid down therein. It is only 
to be remarked that the measure adopted to exclude monks from being 
candidates for Metropolitan and for Patriarch, is against the spirit of the 
Canons of the Fetha Nagast and agreements entered into by the Ethiopian 
Church and statutory provisions laid down by the same93 *.

It has been said before that at the time of the Constantinopolitan Em- 
perors the civil authority interfered in regulating the appointment of 
the episcopal hierarchy. The same interference with regard to the appoint­
ment of the Ethiopian Orthodox Church's hierarchy was ratified by the 
Constitution given to the Church by the Italian government, and is pre- 
sently ratified by Art. 127 of the new Constitution of the Ethiopian 
Empire.

c) The Episcopal Synod

The meeting of the bishops, called "the Episcopal Synod" or "the bish­
ops' Synod“, is dealt with in the Fetha Nagast in Chapter IV on pa- 
triardis and in Chapter V on bishops.

In the chapter on patriarchs, it is established that "the bishops of every 
oity shall gather with their Metropolitan twice a year to examine what 
is to be done". A little further it is said that "similarly the Metropolitans 
and the bishops shall gather with their patriarch once a year"“1.

The first Provision deals with a synodal meeting on the metropolitan 
level while the second one deals with a synod on the patriarchal level.

The chapter on bishops establishes that “the synod of bishops shall 
take place twice a year and shall deal with matters pertaining to the 
Church and with matters of Interpretation or arrangements which are dif-

9! Ibidem, n. 63, pp. 2, 3. 4.
“3 Cf. fn. n. 86, supra.
“ See Fetha Nagast, ET, p. 19.
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ficult for some. The bashops shall put an end to the scandals found in the 
Church. If there are enmities, they shall settle them peacefully. The first 
synod shall be called in the fourth week of the fifty days [between Easter 
and Pentecost]. The second synod snall be called on the 12th of Tekemt 
(mid-October)05. The Fetha Nagast. identifies this as the "first" Provision90.

There is a "second" Provision which says that: "the bishops of each 
place shall meet with their Metropolitan or their Patriarch twice a year. 
The first meeting shall take place before lent . . . The second shall be 
held in autumn after the feast of the Cross"95 * 97.

The provisions contained in the chapter on patriarchs establish that 
a synod on patriarchal level should take place once a year while that 
on Metropolitan level should be held twice a year. There is no men- 
tion made about dates.

The provisions in the chapter on bishops, which are specified as "first" 
and "second", establish that a bishops' synod should take place twice 
a year; the dates are fixed, but in a different way.

Since the Constitution of the national Ethiopian hierarchy, the bishops' 
synod has had due consideration and significance in the practice of 
the Ethiopian Orthodox Church. The Fetha Nagast has always been 
referred to as the canonical law providing for the celebration of the 
episcopal synod.

After the first Constitution of the episcopal hierarchy, a Decree of 1930 
established inter alia that "according to the provisions laid down in the 
'Book', bishops must hold a meeting sometime during the year in Order 
to consult each other on religious matters for the benefit of the faith- 
ful"98 99. It is clear that according to these terms the meeting may take 
place once a year or more often, but there is no fixed date.

In 1939, during the Italian interlude, besides the creation of a per­
manent Holy Synod, it was declared that "in compliance with the pro­
visions of the Fetha Nagast, bishops ought to hold a synodal meeting 
at least once a year"00.

Art. 6 of the Constitution, which was given to the Ethiopian Church 
at that time, established that "the bishops of Ethiopia together with the 
episcopoi shall hold a synodal meeting once a year . . . to examine 
church matters of high concern and to hear proposals made by the bish­
ops"100. Here too, the date was not fixed although it is clear that the 
meeting ought to be held once a year.

It is not known whether the guidelines established by the above men- 
tioned Decree and Constitution have had only programmatic value or 
whether synodal meetings have actually been held. At any rate, it is 
evident that the prescriptions of the Decree and the Constitution as in the

95 Ibidem, p. 37.
80 Ibidem.
91 Ibidem.
98 See Mahteme Sellasie Weide Meskel, Zehre Neguer, (Documentalions) Addis Ababa 

1950, p. 548. In this instance "Book" may be taken to mean either the Sionodos or 
the Fetha Nagast.

99 ZBI, p. 43.
Ibidem, p. 3.
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above, conform with the canonical provisions contained in the chapter 
on patriarchs, which demand the holding of a synod once or twice a year 
and do not fix the dates.

As for the period since the reestab]ishment of the Ethiopian episcopal 
hierarchy in 1949, the development of the practice to hold bishops' syn- 
ods may be illustrated as follows.

The first synod was held in May 1949 in the fourth week after East- 
er101. By the Rules concerning the bishops of the Ethiopian Church 
enacted in 1951, it. was established that "in accordance with the pro­
visions laid down in Chapter V of the Fetha Nagast, the bishops and 
episcopoi of Ethiopia shall come to the See of the Metropolitan twice 
a year and shall discuss and define legal matters concerning the Church 
and matters of faith and spirituality"102. This statutory Provision refers 
to the chapter on bishops, but it is not clear whether the reference is 
made to the Provision identified as "first" or to that indicated as "sec- 
ond" in the chapter mentioned.

Besides, it seems that this statutory Provision has not immediately 
been put into effect. In fact, in the synod held in May 1952, a proposal 
was made "to hold bishops' synod regularly twice a year; the first in 
October and the second in the fourth week after Easter in accordance 
with the provisions laid down in the Fetha Nagast"1“8. By this propos­
al, synodal mectings were intended to take place in accordance with 
the "first" Provision of the chapter on bishops. This, in effect, became 
the traditional practice in the Ethiopian Orthodox Church, which means 
that bishops' synodal meetings are held regularly twice a year; in the 
fourth week after Easter and in mid-October.

In almost every synodal meeting which took place in this period, ref- 
erences were made to the Fetha Nagast, sometimes explieitly and soine- 
times implicitly, as the law in adherence to which the synods were being 
held. To give an example: in the synod held in May 1954, the Chair­
man declared in his opening address that "the Fathers used to hold a 
synod twice a year for the purpose of Consulting each other about the 
spreading of religion and the increase of the faithful, and this is laid 
down in the Fetha Nagast"104 *.

Lastly, the Fetha Nagast establishes that "no one except learned men 
shall ever stay near the bishops during the synod"106. In compliance 
with this, doctors, rectors of important churches and abbots of monas- 
teries are usually admitted to synodal meetings106.

"" See ZB, 41h year, n. 43, p. 354.
Rules loi the bishops ol the Ethiopian Orthodox Church, op. dt., Art. 10, p. 9 .

">s ZB, 7th year, n. 79, p. 040.
'ol Ibidem, 8th year, n. 103, p. 310.
■“ Fetha Nagast, ET, p. 37.
106 ZB, 7th year, n. 90, pp. 156—58; 22nd year n. 24, p. 1; 24th year n, 52, p. 1.
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IV. Norms regarding the clergy

The clergy in Ethiopia is composed of monks and secular clergy. Mem- 
bers of the secular clergy are normally married.

In the Fetha Nagast, there is a long chapter dealing with monks, (Chap- 
ter X). It contains rules of monastic life as well as rules regulating the 
administration of the monastery and the appointment and duties of the 
various officials, such as the abbot and the administrator (bursar) of the 
monastery. Although the rules of monastic life, the administrative struc- 
tures and the Offices within the Ethiopian monasteries correspond to 
those laid down in the Fetha Nagast, references to the latter with re- 
gard to monks and their rules are rarely encountered. Concerning monks 
and rules of monastic life, references are preferably made to works 
whidi specifically deal with monks and their lives, such as the monas­
tic rules of St. Pachomius107.

One of the few instances of reference to the Fetha Nagast with re- 
gard to monks is found in the Resolution drawn up in the first synod 
held in 1949. By this Resolution, it was declared that "If there are any 
faithful who desirc to embrace monastic life, they must enter into a 
convent, men in monasteries and women in nunneries. There they must 
acquaint themselves with the rules of monastic life and complete the 
noviciate. After they have been examined in accordance with the pro- 
visions laid down in the spiritual law, Chapter X, Section II, on monks 
and nuns, and have understood the meaning of monastic life we pro- 
pose that they be accepted as monks (or nuns), pursuant to their dec- 
laration that they can abide by the monastic life and after they have 
taken their vows before the abbot or abbess",oa.

The authority of the Fetha Nagast is more invoked in dealing with 
priests who do pastoral work and most of whom belong to the secular 
clergy.

In the above mentioned Resolution of 1949, it was established that 
"the task of spiritual father of the faithful dwelling around a church 
is reserved to the priests who serve and celebrate mass at that church. 
A priest is not allowed to become the spiritual father of the faithful 
who dwell outside the area of his church and belong to another churdi. 
If, for some reason, it is deemed necessary, the bishop or the episco- 
pos of the diocese may grant the priest special permission to become 
spiritual father of the faithful of another churdi, after having previously 
asked and received the consent of the rector of that church. (Fetha Na­
gast, Chapter VI, p. 56) "108 *. The chapter indicated is that on priests and 
the page is pinpointed according to the Ge'ez text of the Fetha Nagast, 
published by I. Guidi110. The indicated page of the Fetha Nagast deals 
with canonical punishment of a priest who goes on a journey without 
the litterae commendatiae of his bishop or who "wants to go away from

1M Ibidem, 71h year, n. 91, p. 169.
,08 Ibidem, 4th year, n. 43, p. 355.
'»• Ibidem.
“• Cf. fn. n. 45 supra.
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his church" to another church without being duly authorized111. This 
is, therefore, not a question of a literal quotation as it appears to be, 
but only of an approximate reference.

In 1951, the permanent Holy Synod of the Ethiopian Church published 
a revised edition of the Resolution of the 1949 synodal meeting giving 
it the title The First Synodal Issue.

This Issue contains 12 articles, which are said to be formulated on 
the basis of the Fetha Nagast and the Sinodos112, most of them con- 
cerning the clergy.

Art. 8 of the issue reads: "Any priest who wants to transfer from the 
church where he serves to another church of a different diocese must 
present to the bishop of the diocese credentials made out by the author- 
ities of his place of origin, testifying that he was allowed to celebrate 
mass observing his marital or monastic Status, and that he is in a regulär 
Position to continue the celebration of mass"“3. The norm conceming 
the litterae commendatiae has been given a better formulation in this 
article. It reflects the Provision of the Fetha Nagast which says: "No 
priest, monk or minister of the church may leave his post and go on 
a journey . . . without the knowledge of the bishop . . . and without 
a document certifying the uprightness of the traveller's faith and his 
ordination to his position in the churdi"11'1.

By Art. 9 of the same issue priests are strictly commanded to lceep 
their sacerdotal dignity. For this purpose they are enjoined not to fre­
quent drinking houses or other dubious places and women. If they have 
to attend banquets in Order to fulfil social obligations, they must be 
moderate in their drinking; they must be proper in their speaking, they 
must not cause quarrels or brawls, etc. Should priests disobey any of 
the above Orders' "the first time, they shall be prohibited to perform 
priestly Service for seven weeks; the second time, besides the seven 
weeks prohibition, they shall serve as deacons for one year; the third 
time, they shall be barred for good from priestly Service"115. These reg- 
ulations are based on the canons of the Fetha Nagast in the chapters 
dealing with priests (Chapter VI) and with the clergy in general (Chap- 
ter IX)11*. The passage regarding punishments is an almost exact quo­
tation of the Fetha Nagast's passage in Chapter IX which reads; "If a 
priest drinks, becomes inebriated ... he shall be barred from any 
priestly Service for seven weeks and shall be demoted to a lower Po­
sition for one year . . ,"117.

A synodal meeting on diocesan level was held in Addis Ababa in 
1967 with the participation of many doctors, rectors and deans of im­
portant churches. In the resolution issued at the end of the meeting the 
following items are found:

1,1 Fetha Nagast, ET, pp. 45—46.
Cf. ZB, 7th year, n. 91, p. 173.

"s Holy Synod of Ethiopia, First Synodal Issue, Addis Ababa 1951, (December 1944 E. C.), 
Art. 8, p. 8.

Fetha Nagast, ET, p. 62.
115 Holy Synod of Ethiopia, First Synodal Issue, op. eit-, Art. 9, p. 8—9.

Fetha Nagast, ET, pp. 44—45, 60—61.
1,7 Ibidem, p. 61.
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1. "The duties and responsibilities of the priests are found defined in 
the Fetha Nagast and in the regulations enacted by the Holy Synod. 
Priests are therefore obliged to fulfil their duties and responsibilities in 
accordance with them""8.

2. "Priests must know the Interpretation of the Old and New Testaments 
on the basis of the training given in the church. If this is not possible 
they must have perfect knowledge of the Interpretation of the four Gos­
pels, the book of the Five Columns of the Mystery [of Faith] and the 
law of the Church"110. This is an implicit reference to a passage of the 
Fetha Nagast, which reads: "One who cannot interpret the words of the 
Divine Books accepted as good, especially the four Gospels, shall not. 
be ordained'"20.

3. "In accordance with the regulations decreed by the Fathers, the du­
ties of the priests are: teaching, preaching, baptizing, administering Holy 
Communion and Messing"12’. This is an almost literal quotation of the 
Fetha Nagast which, in the chapter on priests, States that a priest has 
the "power to teach, to baptize, to say mass and to give benediction to 
the people"* 122 *.

Priests in general are exhorted to conform to the respective canons of 
the Fetha Nagast in their conduct.. In one instance, priests are reminded 
that they "will not meet with any difficulty, if they observe the provi- 
sions of the Fetha Nagast and abide by its teaching as contained in 
the chapter on priests"125.

V. Norrns regarding the sacraments

All the seven Sacraments have a more or less complete canonical disoi- 
pline in the Fetha Nagast, although not in a systematic way124.

In theory and in practice, the Ethiopian Orthodox Church recognizes 
the seven Sacraments125. Many canonical prescriptions, whidi are follow-

ZB, 22nd year, n. 25, p. 5.
Ibidem. The same is decreed in the First Synodal Issue, op. cit., Art. 5, pp. 6—7. cf. 

also L. S. Habtemariam Workeneh, Temherte Abe Neis, (Teaching guide-lines for . . .), 
op. cit., p. 56. Metshafe Hamestu A'made Mistir, (The book of the Pive Columns of the 
Mystery [of Faith] is a book of catedietical contents. cf. I, Guidi, Sloiia della Letteratura 
Eliopica, op. cit-, p. 76.

,!0 Fetha Nagast, ET, pp. 43, 56.
111 ZB, 22nd year, n. 25, p. 5.
m Fetha Nagast, ET, p. 44.
122 ZB, 22nd year, n. 49, p. 2.
1,4 Cf. Fetha Nagast, ET, Baptism and Confirmation Chapter III, Eucharist as sacrifice

Chapter XII, as sacrament Chapter XIII, Unction of the sidc Chapter XXI, Holy Orders 
Chapters V, VI, VII, VIII, IX, Marriage Chapter XXIV. The sacrament of penance is 
dealt with in Chapter LI, but though it is considered as “spiritual medicine", the necessary 
requirements such as a good spiritual father and a willing penitent can seldom be met, 
thus confession of sins is not obligatory. (cf. Ibidem, p. 310 and fn. n. 35). In the Ethiopian 
Orthodox Churdi, however, the sacrament of penance is recognized and highly recommend- 
ed. cf. L. S. Habtemariam Workenh, Ye-Itiopia Ortodox Tewahdo . . . (The Faith and 
Teaching . . .), op. cit., pp. 115—118. cf. also A. F. Matthew, The Teaching oi the Abys- 
sinian Church, po. cit., pp. 35—36, 37.

125 Cf. The Ethiopian Orthodox Church, op cit., pp. 99—124.
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ed by the Ethiopian Church in the administration of Sacraments, are 
found in the book of the Fetha Nagast. This, however, does not mean 
that their canonical origin is the Fetha Nagast. In fact, it must be retained 
that the canonico-ritual discipline of the Sacraments has its roots in 
ancient church practices and in previous legislation such as the Sinodos 
and the Didascalia. One exception to this is the sacrament of marriage, 
the actual canonical discipline of which depends almost entirely on that of 
the Fetha Nagast as will be seen later.

References to the Fetha Nagast are, however, found with regard to 
the greater number of the sacraments. ln a work on the sacrament of 
baptism by a group of Ethiopian Doctors of the Orthodox Church126, 
references are made to the Fetha Nagast. With regard to the matter of 
baptism, it is stated that in accordance with the provisions of the 
Fetha Nagast127, baptism must be administered at a running stream, or 
in water that runs in the baptistery; in case of necessity, water drawn 
elsewhere shall be poured into the baptistery128. Again, in accordance 
with the provisions of the Fetha Nagast129, those to be baptized must 
be undressed, and precedence must be given to babies over adults130. 
Referring to the Fetha Nagast131, it is also said that after baptism the 
christened shall receive Holy Communion132. Furthermore, in adherence 
to the provisions of the Fetha Nagast133, men shall not stand godfathers 
to women nor shall women stand godmothers to men, but the males 
shall stand to the males and the females to the females134.

All these provisions are regularly observed by the Ethiopian Church. 
1t. is to be noted that with regard to the water for baptism, the Provi­
sion indicated in the Fetha Nagast as the rule to be followed "in case 
of necessity" is the one followed at present. This means that water drawn 
elsewhere and poured into the baptistery is used for baptism.

In another work, references are made to the Fetha Nagast with regard 
to the necessity of baptism for all, without distinction of sex, age and 
time, and that it can never be repeated135. Yet, all of these queslions are 
not strictly pertaining to canonical discipline.

Many canonical norms regarding the Eucharist as sacrifice and as sac­
rament are observed in the Ethiopian Church as laid down in the Fetha 
Nagast. Explicit reference to the Fetha Nagast is made by the Doctors 
of the Ethiopian Church130 in dealing with the fast to be observed before 
receiving the Eucharist137. Once the question also arose on the fast to

136 Serwe Haimcinot, (The Fundaments ot Faith), by a group of scholars Doctors of the 
Ethiopian Church, Addis Ababa 1968.

’« Fetha Nagast, ET, p. 14,
128 Serwe Haimanot, (The Fundaments of Faith), op. cit., p. 124,
1311 Fetha Nagast, ET, p. 16.
150 Serwe Haimanot, (The Fundaments . . .), op. cit-, p. 124.
131 Fetha Nagast, ET, p. 15.
133 Serwe Haimanot, (The Fundaments . . .), op. cit., p. 124.
1,3 Fetha Nagast, ET, p. 14.
131 Serwe Haimanot, (The Fundaments . . .), op. cit., p. 124.
135 Fetha Nagast, ET, p. 14; L. S. Habtemariam Workeneh, Ye-Itiopia Orlodox . . . (The 

Faith and . . .) op. cit., pp. 108—109.
133 A. F. Matthew, The Teaching ot the Abyssinian Church . . . op. cit., pp. 43—44.
131 Fetha Nagast, ET, p. 68.
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be observed by babies who, at baptism, must receive Holy Communion* 138. 
The question was settled by abiding by the Provision laid down in the 
Fetha Nagast1”.

With regard to the sacrament of Holy Orders, a distinction is made 
on the basis of the Fetha Nagast, between the major Orders, which are 
the diaconate, the priesthood and the episcopate conferred by the im- 
position of hands140, and the minor Orders which comprise the Orders 
of door-keeper, singer, anagnost and subdeacon conferred by a special 
formula of benediction by the bishop1'". Of greater canonical relevance 
is the reference to the Fetha Nagast’42 in affirming that physical integ- 
rity and mental sanity, which are required for the appointment of 
bishops, are also required for the ordination of priests143

In the book "The Teaching of the Abyssinian Church" the Ethiopian Doc- 
tors themselves refer to the Fetha Nagast (ordinances of the church)144, to il- 
lustrate the prerequisites and the obstacles in acceding to the Order of 
episcopate145. The same Doctors rely on the Fetha Nagast in affirming 
that a favourable testimony146 * is necessary for the ordination of priests417.

Concerning the sacrament of the unction of the sick, the said book 
makes implicit reference to the Fetha Nagast as commanding148 the priests 
to anoint sick persons with consecrated oil'40.

Lastly, concerning the sacrament of marriage, it is first of all to be 
noted, that its canonical legislation is, by exception, included in the 
secular part of the Fetha Nagast. This seems to be done on the preumption 
that marriage has not only religious bearing but also a civil one which 
must be regulated by civil laws.

Thus civil and canonical laws concur in regulating marriage, each one 
in its own sphere of competence. As has been said before, the sacrament 
of marriage is the one in which the Ethiopian Orthodox Church most 
heavily relies on the Fetha Nagast for its canonical provisions.

After having dealt with the aims and purposes of marriage, the Fetha 
Nagast goes on to consider matrimonial impediments. There are fifteen 
impediments, the most important of which are: Consanguinity, affinity, 
spiritual relationship, guardianship and relationship resulting from adop- 
tion, disparity of worship, religious vows, impotence, the fourth marriage

138 ZB, 21st year, n. 1, pp. 3—4.
138 Fetha Nagast, ET, p. 15.
113 Ibidem, pp. 27—28, 43, 48, 55.
1,1 Ibidem, p. 52—53: L, S. Habtemariam Workeneh, Temherte Abe Nets, (Teaching 

guide-lines . . .), op. eil., pp. 35—36.
1,3 Fetha Nagast, ET, p. 26.
1,3 L. S, Habtemariam Workeneh, Temherte Abe Nels, (Teaching guide-lines . . .) op. 

cit., pp. 57—58.
111 Fetha Nagast, ET, p. 24 ff.
1,5 A. F. Matthew, The Teaching ot . . . op. cit., p. 50.
1,8 Fetha Nagast, ET, pp. 43, 55.
1.7 A. F. Matthew, The Teaching ol the Abyssinian Church . . , op. cit., p. 51.
1.8 Fetha Nagast, ET, p. 121.
148 A. F. Matthew, The Teaching ot the Abyssinian Church . . . op. cit-, p. 57.
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and onwards150. The impediment of nonage is mentioned when dealing 
with consent'51.

All these Impediments are, of course, recognized by the Ethiopian Or­
thodox Church and fche reckoning of the degree of relationship pre- 
venting marriage such as consanguinity, affinity and spiritual relation­
ship is close to that of the Fetha Nagast152. Some authors still main- 
tain, on the basis of the prescription of the Fetha Nagast, that the fourth 
marriage and onward is an impediment to contract a valid marriage153 *.

As for the impediment of nonage, it is to be noted that it has under- 
gone some changes through recent regulations of the Ethiopian Church. 
In fact, while the Fetha Nagast prescribed that a man must be 20 years 
olid and a woman 12 years of age in Order to contract a valid marriage, 
the recent regulation of the Ethiopian Church establishes a minimum age 
of 18 years for the man and 15 years for the woman'55 *.

In the provisions on betrothal, the Fetha Nagast says that "betrothal 
is a pact and promise which precedes marriage". It further establishes 
that "the pact is made conclusive as follows: the couple must conclude 
the betrothal in the presence of two elder priests who shall impose their 
hands on them, [bless them] with the cross which seals [their Union] and 
[place] rings [on their fingers]"150.

The Ethiopian Doctors give the following rendering of the above pas- 
sage: "Betrothal shall be concluded by joining the hands of the couple, 
making them hold the cross and placing the rings on their fingers157. The 
conclusion of betrothal as practised according to the regulations of the 
Ethiopian Church reflects, though slightly, the above described formal- 
ities. According to the regulations, the couple must, indeed, conclude 
their betrothal in the presence of a priest by laying their hands on the 
Gospel and the cross and exchanging their final promise158. It is stränge, 
however, that the same regulations prescribe that a formality closer 
to the rendering of the Doctors be also performed at the wcdding cele- 
bration. In fact, it is said that in the marriage ceremony "they shall 
place rings on the fingers of the spouses and they shall make them hold 
the cross"159 *.

The most important item of the canonical discipline of marriage, as 
laid down in the Fetha Nagast, is the wedding celebration. This is defined 
as “the consent of man and woman manifested before true witnesses and

150 Fetha Nagast, ET, pp. 134—135.
151 Ibidem, p, 142.
152 Cf. Fetha Nagast, ET, pp. 134, 136; cf. also Holy Synod of Ihe Government of Ethio- 

pia, (Rectius: of the Orthodox Church of Ethiopia), Regulations concerning marriage, (1943), 
pp. 25—26. cf. Ethiopian Orthodox Church, Metshale Teklil, (Ritual of Marriage), 1964, 
p. 15.

153 Cf. L. S. Habtemariam Workeneh, Ye-Itiopia Orthodox. . . (Faith and Teaching . . .) 
op. cit., p. 103.

,SI Fetha Nagasl, ET, p. 142.
155 See Regulations concerning Marriage, op. cit., p. 19; Mctshafe Teklil, (Ritual of

Marriage), op. cit., p. 15.
15S Fetha Nagast, ET, p. 138.
I5: Fetha Nagast, Photo Offset Edition . . . op. cit., p. 314, col. 2—3.
,5S Regulations concerning Marriage, op. cit., p. 20.
110 Ibidem, p. 21.
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accompanied by the prayer of the priests"160. The Fetha Nagast goes fur- 
ther in saying that a wedding shall not be celebrated "secretly without 
the gathering of many people", but it shall be celebrated "in public". Be- 
sides, "marriage does not take place and shall not be performed without 
the participation of priests and a prayer offered over the spouses; the 
Holy Eucharist shall be given to them at the time of wedding, by which 
both become United and become but one body as Our Lord — to Hirn 
be glory — has said. In the absence of this form, one shall not consider 
them as [validly] married, since it is the prayer which hands over the 
woman to the man and the man to the woman"“1.

In the above passages, we find what are commonly called the essential 
elements of the canonical form of marriage, i. e., the presence of the 
priest, the presence of the witnesses, and, according to the Oriental tra- 
dition, the liturgical prayer. In addition, there is one more element, i. e., 
the Holy Eucharist.

The Holy Eucharist or the receiving of the Holy Communion is regarded 
by the Ethiopian Orthodox Church as the most important requirement or, 
in other words, the most essential element of the canonical form of mar­
riage. The Church puts special stress on the Eucharist as the element by 
which the spouses "become United and become but one body". The clause 
"in the absence of this form" is understood to mean "without the Holy 
Eucharist", thus marriage celebrated without receiving the Holy Commun­
ion is not a valid marriage. The Eucharist or the Holy Communion is 
therefore the essential element conditioning the validity of marriage'62.

The Ethiopian Orthodox Church, referring to the Fetha Nagast some- 
times explicitly and othertimes implicitly, has constantly maintained and 
taught that a marriage contracted in proper canonical form or a reli- 
gious marriage, is only that performed with the Holy Communion. Any 
marriage contracted without receiving the Holy Communion, is not cele­
brated in due canonical form and is not to be considered a valid marria­
ge163.

In 1961 there was a case of a young couple who had contracted a mar­
riage in the presence of the priest and with liturgical prayer, but the 
couple had not received the Holy Communion. The case was commented 
on with disapproval and it was strongly urged that in the future, marria- 
ges would have to be celebrated with the liturgical prayer and the Holy 
Communion'64.

It is significant that a wedding celebrated in the canonical form, as 
recognized and practised by the Ethiopian Church, is commonly called 
“Kidan Bequrban" or "Teklil Bequrban“ that is "Marriage by the Holy * 181 * 183

Fetha Nagast, ET, p. 142.
181 Ibidem.
los cf The Motu Proprio Crebrae allatae, Can. 85; cf. also V. J. Pospishil, Code oi 

Oriental Canon Law, The Law ot Marriage, (Chicago 1962), p. 135 ff.
183 Metshale Teklil, (Ritual of Marriage), op. cit., p. 17; ZB, 21st year, n. 11, p. 3; 22nd 

year, n. 36, p. 2; 21st year, n. 26, p. 2.
,8‘ ZB, 21st year, n. 39, p. 1, 4. This reveals the attitude of the Church with regard to 

this kind of marriage. Yet, this case is not an isolated one; such marriages are common, 
especially in the towns.
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Communion". Of couples, whose marriage is performed in the above form, 
it is said "Querrebu“, which means literally "they have received the Holy 
Communion" but is understood to mean "they have celebrated their wed- 
ding with the Holy Communion." All this indicates that within the Ethio- 
pian Church the most essential element of the religious marriage is the 
Holy Communion.

A marriage contracted with the Holy Communion entails certain con- 
sequences, one of which is that such a marriage cannot be dissolved, 
except in a few exceptional cases such as, for instance, in the case of 
adultery105. Aware of the indissolubility of this kind of marriage, the 
greater number of young couples prefer to contract civil marriages which 
may be dissolved. Even if they do celebrate their wedding in the pres- 
ence of a priests and with liturgical prayer, they avoid the receiving of 
the Holy Communion in Order not to contract an indissoluble marriage. 
A marriage with Holy Communion is mostly contracted by deacons 
and by mature people who after a prolonged Union by civil marriage 
intend to consecrate such a Union by religious marriage.

Another consequence of a marriage with the Holy Communion is that 
any case affecting the sacramental character of this marriage is under 
the jurisdiction of the religious authority. There are records of cases 
which show that the said jurisdiction is recognized by the civil authori- 
ties and that it is exercised by the Ethiopian Church. In 1956, a case of 
a marriage contracted by Communion was brought before the ecclesias- 
tical court. The court decided on the case and delivered its sentence by 
quoting a passage from the Felha Nagast in support of its jurisdiction and 
the motivation of its sentence10“. In 1966, as already mentioned, a case 
for the dissolulion of a marriage was filed with the Imperial High Court. 
In the dispute it was found that the marriage had been celebrated with 
the canonical form of the Holy Communion. The court, therefore, making 
reference to the J^etha Nagast, held that for such a marriage only the 
religious authority was competent to make a judicial decision107.

The Ethiopian word for "Marriage" or "Wedding" is "Telclil", which 
means "Coronation". This may be explained by the marriage liturgy of 
the Ethiopian Church where there is the ceremony of the solemn coro­
nation of the spouses. The nuptial coronation, common to all Oriental 
rites168, is bestowed upon those who enter into marriage for the first * 1 2 3

165 Section 6 of Chapter XXIV of the Fetha Nagast deals with marriages whidi can be 
dissolved, on the ground that:
1) husband and wife choose monastic life;
2) one of the spouses refuses to perform the marital union;
3) it is a marriage in whidi mutual lielp is not attained, that is, through

a) committing adultery,
b) harm to the life of one of the spouses by the other, (See Felha Nagasl, ET, pp. 148— 

154). The reason more frcquently mentioned in Ethiopia is, however, committing 
adultery. cf. L. S. Habtemariam Workcneh, Ye-Iliopia Orlodox . . . (Faith and Tea- 
ching . . .), op. cit., p. 122: cf. also Abba Philippos Mengustu, Sele Hegawi Gahicha, 
(On the lawful Marriage), Addis Ababa 1969, pp. 24, 52, 63.

ZB, lOth year, n. 4, p. 354. For the passage of the Fetha Nagast quoted by the court, 
see Felha Nagasl, ET, pp. 152—153.

16! Cf. Journal ol Ihe Ethiopian Law, Vol. III, n. 2, (1966), pp. 390—398.
See V. J. Pospishil, Code ol Oriental Canon Law, The Law ol Marriage, op. cit., p. 191.
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time"’9. The canonical background of the ceremony of coronation, at least 
for the Ethiopian Orthodox, is found in the Fetha Nagast which reads: “Nup- 
tial coronation is bestowed upon the virgin man and woman during their 
marriage,,17l>.

It may happen that one of the spouses is a virgin while the other is 
not because he or she enters into a second marriage. In this case, nuptial 
coronation shall be bestowed only upon the virgin one. This is in accor- 
dance with the Fetha Nagast, which establishes: "If one of the spouses 
is a virgin, only that person shall receive the nuptial coronation; this 
law applies equally to men and women“"1.

The Fetha Nagast contains special provisions for those who enter into 
a second marriage. In the first place, the ceremony of the nuptial coro­
nation does not take place in that kind of marriage. In fact, the Fetha 
Nagast establishes that "men are permitted to marry a second time with- 
out coronation"172. In another place it prescribes: "If those who marry are 
widows, the nuptial coronation shall not be performed upon them"173 *. In 
the second place, the entire wedding ceremony and the prayers must be 
different from the first wedding or the wedding of virgins. The prayers 
must consist of penitential prayers. The Fetha Nagast prescribes: "If they 
marry a second time, the prayer of absolution shall be said over them 
by the priest"171. It goes on to say that "marriage to a second woman is 
different. It is inferior to the first marriage. With respect to this second 
wife, it is laid down in the canons that she shall not have the nuptial 
coronation, but upon her the penitential prayer shall be said”175.

These provisions are applied in the Ethiopian Orthodox Church with 
regard to widows and widowers who contract a second marriage and 
with regard to those who want to regulate a preceding civil marriage 
by contracting a Communion marriage. The latter are called "peni- 
tents"176. According to the marriage ritual of the Ethiopian Church, the 
penitential prayers recited over this cathegory of spouses are those which 
are commonly called "The Absolution of the Son" and the prayer known 
as "The penitential prayer of St. Basil“177. During these marriages also 
penitential Psalms are recited such as Psalms 32, 50, 25178 * * * * *.

1,9 Cf. Regulalions concerning Marriage, op. eit-, p. 21; Melshale Teklil (Ritual of Mar­
riage), op. cit., p. 17, (Ceremony pp. 100—110).

1,9 Fetha Nagast, ET, p. 143. (Read: “nuptial coronation" instead of "blessing“).
1,1 Ibidem, (Read: "nuptial coronation" instead of “nuptial blessing") cf. Regulations

concerning Marriage, op. cit., p. 24.
779 Fetha Nagast, ET, p. 143.
178 Ibidem. See fn. n. 171, supra.
1,1 Fetha Nagast, ET, p. 143.
1,5 Ibidem, p. 132. See fn. n. 171, supra.
1,0 Regulations concerning Marriage, op. cit., p. 24; Metshale Teklil (Ritual of Marriage), 

op. cit,, p. 134.
177 Both of these penitential prayers are pari of the Ethiopian Mass; they are also repro- 

duced in the Metshale Teklil (Ritual of Marriage), op. cit., pp. 134, 172.
178 Cf. Metshale Teklil (Ritual of Marriage) op. cit., pp. 142, 146, 152.
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VI. Norms regarding fasts and Holy days

a) The Fetha Nagast defines fasting as "abstinence from food . . . observ- 
ed by man at certain times determined by law to attain forgiveness and 
great reward, obeying thus the one who fixed the law. Fasting (also] 
serves to weaken the force of concupiscence so that (the body] may 
obey the rational soul“17*.

In another place it is stated that "fasting is the tribute of the body, 
just as giving alms is the tribute of wealth". Moreover, it is said that 
as in praying one worships the Lord with the spiritual half of one's na- 
ture, so in fasting one worships the Lord with the animal half of one's na- 
ture180.

The mystic of fasting, as conceived in the above, is often 
affirmed and taught to the faithful by the Ethiopian Churdi with explicit 
reference to the Fetha Nagast181.

The fasting periods to be observed during the year as established by 
the Fetha Nagast are the following:

1. The time of lent and Holy week.
2. All Wednesdays and Fridays.
3. The three days of fast of the people of Niniveh, which are observed 

in the week betöre Lent.
4. The fast on the Eves of Christmas and Epiphany.
5. The fast of Advent, otherwise called the Fast of the Prophets.
6. The fast of the Apostles, which follows the feast of Pentecost and ends 

at the feast of the Apostles Peter and Paul on the 5th of Hamle (Mid- 
July).

7. The fast preceding the feast of the Assumption of Our Lady. There 
are exceptions to the fasts on Wednesdays and Fridays, i. e., the fasting 
on these days need not be observed during the fifty days between 
Easter and Pentecost and at the feasts of Christmas and Epiphany, if these 
feasts fall on the said days. The Fetha Nagast goes further in establishing 
that during lent and Holy Week the fast must be observed until the end 
of the day, while at other times one must fast until the ninth hour, that 
is, until 3.00 p. m.182.

With regard to abstinence, the Fetha Nagast prescribes that during 
the fasting periods no blooded animal nor any product from animals such 
as dieese, butter etc., shall be eaten183.

On Saturdays and Sundays one shall not fast, but one shall abstain 
from milk products181. Holy Saturday is an exception, because on this 
day the fast must be observed* 185.

Fetha Nagast, ET, p. 93.
'« Ibidem, p. 94.

ZB, 71h year, n. 94, p. 221; 14th year, n. 5, p. tl3; 24th year, n. 44, p. 3. 
181 Cf. Fetha Nagast, ET, pp. 93—94.
“> Ibidem, p. 93.
,9‘ Ibidem, pp. 94, 115.
185 Ibidem, p. 115.
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The above listed fasting periods are known as "the seven official 
fasting periods for the Ethiopian Christians"1“6. The fasts of the said 
periods are identified as canonical or "legal“ fasts because they are 
based on and imposed by the Fetha Nagast. As legal fasts their obser- 
vance is binding for the faithful and they mnst be observed publicly1“7.

ln fact, all fasting periods and the mode of fasting as laid down in the 
Fetha Nagast are strictly observed by all faithful members of the Ethio­
pian Orthodox Church.

In recent times, however, some mitigating measures seem to have been 
adopted. For instance, of the seven fasting periods, the fast of the Apos- 
tles and the fast of Advent are actually only compulsory for the cler- 
gyi88 Another mitigating measure is found with regard to the mode of 
fasting, and the following quotation shows the actual practice: “Düring 
fasting periods . . . no food or drink is taken before noon, at the earliest; 
even then only a simple repast should be taken . . ., In the Holy Week 
no food is taken before 1. 00 p. m. or later"180. This is a mitigation 'in com- 
parison to the prescription of the Fetha Nagast. which demands that dur- 
ing Lent and Holy Week the fast must be observed until the end of 
the day and at other fasting times until 3. 00 p. m.

The law of the fast is also applied to the Holy Communion at Mass. 
Thus, in order not to break fast, during fasting periods, Mass cannot 
take place before 1.00 p. m. and in some monasteries and churches it 
may not even begin until 3. 00 p. m. Sundays and Saturdays are excep- 
tions; then Mass may begin in the early morning’90.

b) Dealing with Holy Days or festive days the Fetha Nagast gives pre- 
cedence to Sunday. Sunday is the holiday on which Christians must not 
work but must rejoice with spiritual cheerfulness. "On Sunday no suit 
or judgement shall take place . . . Everyone shall go to church on that 
day. Eadr of tihe faithful shall come to church with purity and humil- 
ity"i9i, ^ reason being that Sunday is the day of the resurrection of 
Our Lord Jesus Christ102.

Attention is also given to Saturday. In one place the Fetha Nagast says 
that Christians need not stop working on Saturday as the Jews do, but as 
Christians they shall work on this day. "You shall not observe Saturday 
as a holiday as the Jews do"188 189 * 191 * 193. In another place it recommends: "Gather 
every day in the church, especially on Saturday and on the day of resur­
rection [which is] Sunday . . . Servants shall work five days, 
but on Saturday they shall go to church to be instructed in the Service

188 See The Church ol Ethiopia, op. cit., p. 70.
18? Cf, ZB, 22nd year, n. 17, pp. 1, 3; cf. also Admasu Jemberie, Qucklia Haimanot, (The 

Rock of the Faith), op. cit., p. 238.
188 The Church ol Ethiopia, op. cit., p. 70.
189 Ibidem.
199 Ibidem, p. 66.
191 Fetha Nagast, ET, p. 114.
,9S Ibidem, pp. 114, 115.
199 Ibidem, p. 114.
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of God, because the Lord rested on Saturday when He finished the 
creation of the creatures'"1".

With regard to Sunday and the Obligation to go to church, the Ethio- 
pian Church emphasizes this observance by explicit reference to the 
prescriptions of the Fetha Nagast1 * *“5 *.

With regard to Saturday, the question of its observance has been the 
cause of long discussions and agitations in Ethiopia, from earliest 
times, in some instances with blood-shed. In the 15th Century, under the 
rule of Emperor Zer'a Yacob, the discussion on the observance of Sat­
urday reached a clitnax between the two great religious Orders of Tek- 
lehaimanot and Ewstatios. The monks of Ewstatios strongly upheld the 
observance of Saturday as obligatory on the grounds of the prescrip­
tions of the Sinodos, while those of Teklehaimanot were against its ob­
servance'0“. Zer’a Yacob put an end to the question in ruling that Sat­
urday ought to be observed like Sunday. It is said that many monks of 
the order of Teklehaimanot were punished by death as a result of their 
refusal to adhere to the ruling of the Emperor1“7 *.

It has been seen above that the provisions of the Fetha Nagast on 
Saturday are a little ambiguous, (Christians need not stop working as 
the Jews do on Saturday; Saturday shall be a day on whidi Christian 
congregate in the church; servants should be allowed to go to diurch to 
be instructed). In substance, however, the Fetha Nagast seems to pre- 
scribe that Saturday is to be observed but not in the manner of the 
Jews, that is, as a day of strict Obligation.

In the synod of the Ethiopian Orthodox Church, held in May 1954, 
the question of the observance of Saturday was dealt with. On that oc- 
casion, a Speaker supported the observance referring to the disposition 
of Zer'a Yacob and the provisions of the Fetha Nagast. “The provisions 
of the Fetha Nagast on Saturday“ — the Speaker observed — “must be 
interpreted in such a way that on that day, without being as scrupulous 
as the Jews are, who cannot even bake bread, heavy work like plough- 
ing, digging, cutting wood and harvesting should be avoided. Thus, Sat­
urday must be observed as a holy day devoted to gathering in churches 
and to religious instruction“1“9.

In practice, people do observe Saturday in the above manner in most 
parts of Ethiopia today. It is worth adding that, apart from the prescrip­
tions of the Sinodos and the Fetha Nagast, the observance of Saturday 
is one of the remnants of Judaic elements in Christian Ethiopia1““.

Ibidem, pp. 114—115.
,M Cf. ZB, 81h year, n. 101, pp. 265—266.

Cf. C. Conti Rossini, II “Senodos" Etiopico, op. cit., p. 44 ff.; I. Guidi, La Chiesa
Abissina, excerpted from Oriente Moderno Anno II, nn. 2, 3, 4, (1922), p. 8.

1,1 Cf. J. B. Coulbeaux, Histoire Politique et Religleuse de l'Abyssinie, Vol. II, (Paris
1929), pp. 15—16; cf. also R. K. Pankhurst (ed.) The Ethiopian Royal Chronicles, Addis Aba­
ba, Oxford University Press 1967), pp. 39—40.

Cf. ZB, 8th year, n. 103, pp. 313—314.
Cf. The Ethiopian Orthodox Church, op. cit., pp. 123—124.
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The Fetha Nagast lists other feasts, which are indicated as "the feasts 
of Our Lord", because they are connected with the major events in the 
life of Christ. These feasts are:

1. The feast of Christmas,
2. The feast of Epiphany,
3. The feast of Palm Sunday (Hisanna),
4. The feasts of Incarnation brought to an end by the Resurrection of 

Our Lord from death200,
5. The feast of Ascension,
6. The feast of Pentecost,
7. The feast of Tabor, that is, the feast of Transfiguration.
These "seven feasts" are declared as solemn and major feasts to be cele- 

brated by Christians201. A little further down the Fetha Nagast mentions 
the feast of the Incarnation or Annunciation, but since this feast is to 
be considered a feast of Our Lady it is not counted with the "seven feasts" 
of Our Lord202.

The Ethiopian Church recognizes these feasts and celebrates them as 
the Lord's principal feasts. However, in the practice of the said Church, 
they are reckoned in a different way. In fact, contrary to the wording of 
the Fetha Nagast, according to the Interpretation of the Ethiopian sdiolars, 
the feast of the Incarnation or Annunciation is considered as one of the 
Lord's feasts203; a different reckoning is also adopted for the feasts of the 
Incarnation (see supra n. 4), since, instead of being considered as one 
feast, they are counted separately as Good Friday and Easter. Thus, the 
number of feasts is increased from seven to nine and they are listed as 
follows: 1) The Incarnation (Annunciation), 2) The Birth of Christ, i. e., 
Christmas, 3) Epiphany, 4) Hosanna (Palm Sunday), 5) Crucifixion (Good 
Friday), 6) Easter, 7) Debre Tabor, (Transfiguration), 8) The Ascension, 
9) Pentecost204.

Conclusion

The purpose of this study is to demonstrate the Status of the Fetha Nagast 
in the actual practice of the Established Ethiopian Orthodox Church by 
means of a selected documentation. This study has, therefore, not a 
speculative character but rather one of documentation.

From what has been illustrated in the above sections, it becomes clear 
that a great part of the Fetha Nagast pertaining to religious matters still

These Feasts are Good Friday and Easter.
Cf. Fetha Nagast, ET, p. 115.

1,1 Cf. I. Guidi, II 'Fetha Nagast' (Italian Translation), op. cit., p. 194; also Fetha Na­
gast, ET, p. 115, fn. n. 14.

■“ Cf. Fetha Nagast ET, p. 115 and fn. n. 14, The English rendering follows the above 
Interpretation.

tot cf. The Curch ol Ethiopia, op. cit., pp. 70—71.
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has the authority of canon law in the Church of Ethiopia. It is still re- 
called, cited and referred to as ecclesiastical law in the Churdi's official 
acts such as regulations, Synodal issues, resolutions and acts of judi- 
ciary practice. Controversial matters or doubts rigarding actual cases 
involving canon laws are settled according to the provisions of the Fe- 
tha Nagast. Church scholars resort to it in Order to prove, confirm or Sup­
port opinions on canonical matters.

There are other documentations giving examples of application and 
reference to the canons of the Fetha Nagast, on such matters, for example, 
as worship and sacraments. But for the sake of avoiding further prolix- 
ity, they are omitted here.

Concerning its legal bearing, it may be said, therefore, tihat the Fetha Na­
gast has rendered and still is rendering a valuable Service to the Church of 
Ethiopia. But in addition to that, the Fetha Nagast has played an important 
role in the history and life of the Ethiopian Orthodox Church in many 
other respects, too. As is well known, Ethiopian Christian literature, such 
as ascetical, theological and hagiographical writings, has depended 
heavily on Christian sources, originating in the East. This dependence al­
so exists with regard to the sources of canonical matters, one of which is 
the Fetha Nagast. Together with other Oriental Christian sources, the Fe­
tha Nagast has, therefore, had the task and the merit of having contrib- 
uted to the opportunity of the Ethiopian Church sharing in the immense 
deposit and riches of Christian Oriental culture. This in turn has meant 
that the Ethiopian Church has always been able to maintain its relation- 
ship to the Oriental Christian world, despite difficulties of geographical 
distance and politico-historical events causing Ethiopia to be isolated.

Moreover, thanks to the assimilation of Oriental Christian culture, the 
Orthodox Church of Ethiopia has always kept its identity of an Oriental 
Church.

Besides its role in the Church of Ethiopia, the Fetha Nagast also deserv- 
es to be mentioned for the valuable contribution it has made outside 
this Church. It has been, in fact, enumerated and placed among the sources 
for the codification of Oriental Canon Law, an undertaking conducted 
under the auspices of the Sacred Congregation for the Oriental Churches205.

No type of legislation has a static diaracter. Legislations are subject 
to change and development necessitated by circumstances of time and 
place. This is what might te termed the dynamism of law. From this 
process of change the Fetha Nagast cannot be exempted; on the contrary, 
it can be said that this process is even foreseen and assumed by the Fe­
tha Nagast itself. In effect, it empowers the head of the church "to add 
(new laws] or to repeal [existing ones] ... in the measure that he sees as 
advantageous in his time"209.

It is true that the Ethiopian Church considers the Fetha Nagast as a 
work of great value summarizing a vast amount of canonical legislation. 
But the fact that it is ancient and not responding to and satisfying the

m P. Mauro da Leonessa, Tesli di dirillo anlichi e moderni riguardanli gli Eliopi. Codi- 
ticazione canonica orientale, Fonti, Fase. V, Roma 1931.

*“ Fetha Nagaal, ET, pp. 310, 5.
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needs of the present time has created some uneasiness. Hence, the desire 
for a legislative renewal is often expressed by the learned members of 
the Ethiopian Church. In several Synodal meetings the necessity of re- 
vising, improving and updating the churdi legislation has been brought 
up. In one of the meetings, the above mentioned passage of the Fetha 
Nagast was cited to demonstrate the necessity and the lawfulness of the 
church authorities' actions of adding or adapting laws to given problems 
and situations207.

It is in response to these desires for renewal that from time to time 
regulations and resolutions are elaborated and published by the perma­
nent Holy Synod and by synodal meetings held at given times. In all of 
these decrees, attempts are made to update the provisions of the Fetha 
Nagast and to enact new provisions regulating new situations and Prob­
lems within the church.

It is supposed that the task of systematic revision of the church legis­
lation and a proper arrangement of the various regulations will be car- 
ried out in the future with the purpose of giving an up-to-date legisla­
tion to the Church of Ethiopia. There is no doubt that the Fetha Nagast 
will be the fundamental law on which the new legislation will be elab­
orated.

"" ZB, 7th year, n. 79, p. 640.
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THE ANCIENT ORIENTAL SOURCES OF CANON LAW AND THE 
MODERN LEGISLATION FOR ORIENTAL CATHOLICS

IVAN 2U2EK S. I. 

Rom

The title of this paper does not say precisely what is intended by a "mod­
ern legislation for Oriental Catholics". A furthcr delimitation is neces- 
sary. By “modern legislation" I mean the four molu proprios of Pope Pius 
XII, promulgated shortly before the Second Vatican Council in the years 
1949—1957. The four motu proprios, as is well known, comprise the Law 
on Marriage, Ecclesiastical Tribunals, Religious, Temporal Goods of the 
Church, and Persons* 1. These four molu proprios contain 1574 canons2 
and constitute a body of laws that is still "modern", even after the ag- 
giornamenlo of Vatican II, since it is still in force and valid, integer et 
sanctus, except in the case of those canons that were formally (aperfe) 
abrogated by the Council, according to the official declaralion of May 
2nd, 19673 4 *, that was made against some canonists, myself included'1, who 
were rashly casting doubts on the validity of many canons of this Code 
after the Council's decrees. The canons that were formally abrogated by 
the Council are important, but few in number, and one cannot say that 
the code is "modern", if one compares it to the aggiornamento that Vati­
can II seems to require. Frankly, from this point of view, the code appears 
to me rather antiquated, even though, as a whole, it has not yet attained 
its majority (rnaior aelas), which for Orientais is Hl years.

However, this paper intends to speak not on what is modern in the 
four motu proprios, but on what is ancient. My aim is to show to what 
extent the Holy Canons of the Councils, Synods, and Fathers, together 
with other genuinely Oriental sources of ecclesiastical discipline, are 
reflected in them. It is hoped that this paper may not prove to be una- 
vailing for a future aggiornamento of the code. One cannot sufficiently 
stress the Council's explicit demand that Oriental Catholics, wherever

' Motu proprio "Crebrae allatoo“, AAS 41 (1949) 89—119; Mp. “Sollicitudinem Nostram“, 
AAS 42 (1950) 5—120; Mp. “Postquam Apostolicis“, AAS 44 (1952) 67—152; Mp. “Cleri 
sanctitati", AAS 49 (1957) 433—603; they will be quoted as follows — CA, SN, PA, and 
CS.

5 It is not accurate to say 1590 canons, as is usually done, since canons 5—12 and 
85—91 of SN are repeated respeclively in CS 138—154, 286—290, 294, 298, 327 and 329.

1 In the Mp. 'Episcopalis polestatis“ of May 2nd, 1967, no. 1: 'quas leges providcntis- 
sima Mater Ecclesia litteris Apostolicis Crebrae allatae (22 lebe. 1949), Solliciludinem
Nostram (6 ian. 1950), Postquam Apostolicis Litteris (9. febr. 1952), Cleri sanctitati (2 iun.
1957), pro Ecclesiis Orientalibus sanxit atque aliis deinceps editis documentis statuit nec 
revocavit, integras et sanctas dcclaramus, nisi eas Concilium Occumenicum Vaticanum II 
aperle abrogaverit aut iis in quibusdam obrogaverit vel derogaverit“.

4 Cf. my article ’Animadversiones quaedam in decretum de Ecclesiis Orientalibus Ca-
tholicis Concilii Vaticani II', Periodica de re morali-liturgico-carwnica 55 (1966) 28.
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they have "improperly abandoned" their genuine, ancient discipline, 
should strive to re turn to it, not only, of course, because it is "entitled 
to veneration for its antiquity", but because "it suits better the Oriental 
manner of life and" — this being the major reason — "constitutes a 
better means for the salvation of souls in the Eastern Churches"5. This 
Obligation, which the Council lias formulated here, evidently binds in the 
first place those who have the task of effecting the aggioinamento of the 
Code, The present paper is a plea to them, a plea that the future codifi- 
cation shall in actual fact correspond to genuine Oriental traditions. For 
this it will be helpful to see how much of these traditions has already 
been incorporated in the existing law for Oriental Catholics in the four 
motu proprios.

Certainly the two commissions named by the Pope0 for these four motu 
proprios, the Preparatory Commission of 1929 and the "Codification Com­
mission" of 1935, intended to produce a code from which "every vestige 
of Latinization" ('ogni ombra di Iatinizzazione“) would be removed, ac- 
cording to the precise instructions of Pope Pius XI’. However, at their 
first meeting, on March 7th, 1930, the official representatives of the Orien­
tal Catholic Churches, unanimously decided to follow the pattern of the 
Latin Code6 * 8 * *, yet, in such a way, that it would be apparent "from the 
sources, omissions, additions, and modifications that it is really Orien­
tal"11. This was the first and, in my opinion, the chief blow to the ancient 
Oriental Holy Canons. They were not taken as the basis for a truly 
Oriental codification, as would have been natural. They served only to 
modify the Latin Code so as to make it "truly Oriental". The Pope's ex­
press wish to remove every vestige of Latinization was gravely com- 
promised from the very outset. It is particularly regrettable that none 
of the Oriental delegates voted against this decision. Moreover, the fact 
should be added that the Oriental bishops to whom the Schemata of the 
four motu proprios were sent for criticism reacted in the same way, While 
the motu proprios on marriage, tribunals, and religious were coming out, 
the Oriental hierarchy made no move. They reacted only in 1957 against 
the publication of "Cleri sanctitati", which curtailed the ancient rights

6 Cf. Oiientalium Ecclesiarum art. 6 and 5. In art. 6 it is said that Orientais "si ab 
iis ob temporum vel personarum adiuncta indebite defecerint, ad avitas traditiones redire 
satagant". Art. 5 says that the Council "sollemniter declarat, Ecclesias Orientis sicut 
et Occidentis iure poliere et officio teneri se secundum proprias disciplinas peculiares 
regendi, utpote quae veneranda antiquitate commendentur, moribus suorum fidelium 
magis sint congruae atque ad bonum animarum consulendum aptiores videantur".

• For more information on these commissions cf. D. Faltin, ,La codificazione del diritto 
canonico orientale', in La Sacra Congregazione per le Chiese Orientali nel cinquantesimo 
della londazione 1917—1918, Rome, 1969, pp. 121—137.

1 Ibidem p. 128.
8 Ibidem, p. 129. The members of this meeting were the following: Card. Gasparri, as 

President, Mons. Naslian (Armenian delegate), Peter Sfair (Maronite), Acacius Coussa
(Melkite), P. Kidane (Ethiopian), P. Croce (Italo-Albanian), P. David (Chaldean), Mons.
Haddad (Syrian), and the four consultors of the Oriental Congregation (all Latins) F. Cap- 
pello, P. Souarn, P. Ippolito, and Larraona. Five delegates were absent (Ruthenian, Syro- 
Malabarese, Coptic, Greek, and Bulgarian).

* Ibidem, p. 130: „ . . . ma dalle fonti, dalle omissioni, aggiunte e modifiche, doveva 
apparire che esso 6 veramente orientale".
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of patriarchs and enacted the precedence of cardinals over patriarchs. 
Orthodox authors saw this, of course, mudi more clearly and pointed to 
the root of the evil, saying — and here I quote Hamilcar Alivisatos — 
that they were filled "with dismay in seeing so little consideration given 
in the new code to the Holy Canons of the Ancient Councils and Fathers, 
while the footnotes are inundated with decrees of the Latin Ohurch, mak- 
ing quite obvious the effort towards assimilation and unformity"10 11 * *.

The reaction of Oriental Catholics, though late, was timed well. It took 
place just before Vatican II. It is well known that it resulted in the for- 
mulation of some important texts in the conciliar decree on the Catholic 
Oriental Churches, as we have had the pleasure of hearing from the paper 
of His Excellency Neophitos Edelby.

The preliminary research for the present paper was rather long and 
tedious. It was directed principally to the footnotes of the four motu 
proprios, where the Oriental sources of the text of the canons are indi- 
cated. The result of this research is presented here as briefly as possible 
in the form of answers to a few questions.

First question: Which genuinely oriental sources were taken into
consideration?

The answer is that the sources are all Byzantine, except for a very lim­
ited number of footnotes that refer to the sources of other churches. In 
particular one finds the Apostolic Canons, the canons of the seven eeu- 
menical councils (Nicea I, Constantinople I, Ephesus, Chalcedon, Trullo- 
Quinisextum, Nicea II), the canons of seven regional synods (Ancyra, 
Neocesarea, Gangra, Antioch, Laodicea, Sardica, Carthage), the canons 
of eleven holy Fathers (Dionysius of Alexandria, Peter of Alexandria, 
Gregory of Neocesarea, Athanasius of Alexandria, Basil the Great, Gre­
gory of Nyssa, Gregory the Theologian, Amphilochius of Iconium, Timo­
thy of Alexandria, Theophilus of Alexandria, Cyril of Alexandria, plus 
the letters of Gennadius and Tarasius of Constantinople), the monastic 
rules and typica of Basil the Great, Theodore the Studite, Athanasius the 
Atonite, Pachomius, and the canons of Nicephorus of Constantinople; as 
for Justinian's legislation, one finds references to the entire Corpus iuris 
civilis (Instilutiones, Codex, Digesta, Novellae), plus many references to 
the Basilica. All this is mostly Byzantine, due allowance being made for 
the councils and synods before 451 that were received by the pre-Chal- 
cedonian Churches.

From non-Byzantine Oriental sources we have five references to the 
canons of Rabbula, nine to the Chaldean Synod of 410, six to Armenian 
sources, and fourteen to the monastic rules of Saint Pachomius of Egypt“.

'• Cf. my arlicle in Concilium, 1965, p. 68, English edition: the quotations in Greek 
from Alivisatos may be found ibidem p. 76, notes 21—23.

11 Rabbula (cf, F. NAU, Les canons el les resolulions canoniques de Rabboula, Paris,
1906) is quoted in PA 137 § 1 (can. 11), PA 141 § 1 (can. 1), PA 268 (can. 65), CS 74
(can. 27. 29), CS 80 § 3 (can. 50, 51). The Chaldean Synod of 410 (cf. J. B. CHABOT. 
Synodicon orientale, Paris. 1902, 251 ff.) is quoted in PA 262 (can. 11), CS 76 (can. 15), 
CS 79 (can. 8), CS 216 § 2, 1® (can. 12), CS 251 (can. 1, 20 — it is called erroneously
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That is all. It is not my task here to determine what non-Byzantine 
Oriental Catholics should say ab out this fact, but it is certainly an alarm- 
ing discovery to make about a Code that was intended for all the Orien­
tal Churches, both Byzantine and non Byzantine. Their Excellencies, Msgr. 
Ziadeh and Doumith of the Maronite Church, not long ago expressed 
their disappointment saying that this code, "apparently Byzantine, but 
really Latin in spirit", disregards the genuine traditions of the non-By- 
zantine Churches, that is, of the Armenians, Copts, Ethiopians, Chaldeans, 
Maronites, Malabarese, and Malankarese12. To put together all these tra­
ditions in one code would be a difficult task indeed.

Second question: Which ancient canons were taken into consideration 
in the four "Motu Proprios"?

Before giving my answer two points must be emphasized: first, that even 
though the numbering of the canons in Byzantine collections differs 
slightly, we may count about 780—790 ancient canons; second, that two 
large sections of the Oriental code have never appeared, the section on 
the sacraments and the section on ecclesiastical punishments. Hence, when 
my answer to this question is that only 275 ancient canons out of 785 
appear in the footnotes of the motu proprios, it is only fair to add that 
the number would have been greater, if the whole code had been pub- 
lished. The truth of the matter turns out to be that all ancient canons were 
in fact taken into consideration, but that a selection was made to elimi- 
nate references to those canons which were considered obsolete and those 
which refer exclusively to ritual, moral, ascetic, or dogmatical questions13. 
The Commission that prepared the four motu proprios excluded from its 
consideration about 250 canons, all enumerated in an appendix to vol- 
ume IX of Fonti (pp. 617—619). Possibly the Orthodox members of our 
Society of Oriental Canon Law may find this appendix interesting to 
examine, when they, too, endeavour to find out what in the I-Ioly Canons 
would be applicable to the modern world and useful for a common code 
for the Byzantine Churches and what would not. For this purpose I add 
a table of three colums showing (A) the canons from each of the sources 
that are referred to in the four motu proprios, (B) the total number of * 15

„armenorum“), CS 315 (can. 18), CS 344 (can. 6), CS 397 (can. 18). CS 438 (can. 15). In 
CS 76 there is a reference to the Armenien synod of 1166; in CS 269 § 1, 2°, to that of 
1246 (can, 21); in CS 285 § 2 to those of 710 (can. 9) and 771 (can. 5); in PA 261 § 1 
there is a reference to S. Isaac Patriarch of Armenians (can. 57). For the Armenian 
synods cf, Fonti VII; can. 57 of S. Isaac is quoted on pp. 97—98. The monastic rules of 
S. Pachomius are referred to in PA can. 1, 2, 37, 38, 71, 98, 136, 137, 1441, 143, 151, 152, 
153, 157,

n Cf, my article in Concilium, 1967, n. 8, English edition p. 71.
15 The Preface to vol. IX of Fonti, under no, XIV (p. XV) reads: „Siccome la disciplina 

generale antica termina al nono secolo, nella rcdazione del presente fascicolo furono 
omessi diversi canoni die oggi non hanno alcun valore, specialmente perche parlano di 
pene per usi disapprovati e allora vigenti, ecc. Inoltre furono omessi tutti i canoni con- 
tenenti prescrizioni a) rituali, b) morali, c) ascetidie, come anche d) i canoni puramente 
dommatici; insomma tutto ciö die non 6 disciplinare“.
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canons usually found in Byzantine collections, and (C) the canons that 
the Oriental Code Commission explicitly excluded according to the appen- 
dix just mentioned.

A B C

Canons - Collec­
tions - Sources

Canons refcrrcd to in the 
motu proprlos

Total
nuraber

Canons explicitly excluded 
by the Commission accord­

ing to the appendix

Apostolic 4. 5. 14, 15. 20, 26, 27. 30, 
31, 34, 36, 37. 38, 39. 40, 
41, 42, 45. 48, 54, 55. 56, 
62, 74, 75. 81, 82, 84

35 7. 24, 51. 53, 63, 64, 67

Nicaca I 1, 2, 3, 4, 5, 6, 7, 15, 16, 
17, 18.

20 12, 14, 19 (2nd part), 20

Constanlinop. I 2, 4, 6 7(8) 1, 15

Ephesus 1. 4, 8 8(9) none

Chalcedon 2. 3. 4, 5. 6, 7. 8, 9. 10, 
12, 14, 15. 16. 17, 19. 20. 
21. 25. 26. 30

30 15, 23, 28 (Ist part)

Trullo 3, 5. 6, 7, 8, 9, 13, 17. 18,
20. 23. 25, 26. 27, 30, 34.
37, 39, 40, 41, 42, 43, 44,
46, 47, 411, 49, 50. 51, 53,
54, 64, 69, 80, 87

102 16, 28, 45, 55. 57, 60, 66, 67, 
70, 71, 73. 77, 79. 81, 82, 83, 
86, 88, 90, 94. 96, 99, 100

Nicea 11 2, 3, 4, 6, 10, 11, 14, 15, 
16, 18, 19, 20, 21, 22 and 
Aclio VII, in CS 400 § 1 
et 2

22 nono

Const. IV 5. 10. 12, 13. 14. 15. 16. 
17. 18. 19. 21. 22. 23. 24, 
26, 27
There are 27 canons. The 
Council Is not accepted by 
the Orthodox

none in 
Greek 
Collec­
tions

ii

Ancyra 10, 11, 15 25 3, 14, 16, 17, 19, 20, 24

Ncocesarea 2. 9 15 4, 5, 6, 7, 13, 14, 15

Gangra 7, 8. 14 20 1. 2, 3, 4, 5. 6, 9. 10, 11, 12, 
13, 15, 16. 17

Antiodi 3. 5, 6, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 
21, 22. 23, 24. 25

25 1

Laodicea 12. 13, 15, 18, 20, 24, 31, 
40, 42, 55, 56, 57

59(8) 2, 4, 11, 14, 16, 17, 30, 53

Sardica 1, 2, 3, 4, 5, 11, 13, 14, 17 21 none
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A B C

Carthage 2, 3, 4, 5, 6, 8, 11, 12, 13, 133— 4 (2nd part), 5, 6, 10 (Ist
14, 15, 16, 21, 22, 23, 28, 147 part), 11, 13, 25, 27, 28, 30,

29, 31, 34, 35, 36, 43, 53, 31, 32, 33, 36, 48, 49, 51, 55,

54, 55, 56, 57, 58, 61, 62, 59, 60, Gl, 66, 68, 72, 73,

73, 74, 76, 77, 78, 79, 80, 75, 76, 78, 79, 80, 81, 82, 83,

81, 86, 88, 89, 90, 93, 94, 100.

98, 99, 100, 102, 104, 105, The canons in italic type,

106, 107, 110, 120, 121, 122, though excluded by the
123, 124, 125, 127, 128, 130, commission, are neverthe-
132, 133 less referred to in the 

motu proprios
Note that the numbering 
adopted is that of a Col­
lection that has 141 canons, 
e. g. the Greek Pedalion

Const, 861 not accepted by Catholics 17 not mentioned

Const, 879 not accepted by Catholics 3 not mentioned

Dionisius of none 4 2, 3, 4 "ad Basilidem"
Alexandria 1, 4 „ad Cononem"

Peter of none 14 1, 2, 3, 4, 5, 6, 7, 8, 9, 11,
Alexandria 12, 13, 14

Gregory
Thaumat.

none 13 all omitted

Athanasius 4 Epist "ad Aman", "festiva".
the Great excerpts From the Epist. "ad Rufinia- 

num" a few texts are taken

Basil 1, 9, 10, 18, 19, 21, 22, 23, 92 7, 11, 13, 15, 16, 24, 25, 26,
27, 31, 36 ,38. 40, 42, 44, 28, 29, 30, 33, 34, 35, 37, 39,
46, 47, 48, 69, 70, 77, 78, 43, 44, 45, 49, 52, 54, 55, 56,
87, 88. 57, 58, 59, 61, 62, 63, 64, 65, 

66, 67, 68, 71, 72, 73, 74, 75, 
79, 81, 82, 83, 84, 85, 86.

Gregory of
Nyssa

none 8 1. 2, 3, 4, 6, 7, 8

Timothy of questions 11, 15, 22, 23 15—38 1, 5, 6. 7, 13, 16, 17, 18, 20,
Alexandria + 24: 21, 22, 23, 24, 25, 26, 27, 28,

Greek 29, 30, 32, 33, 34, 35, 36, 37
sources From 24 "alia di versa capi-
have tula“ are omitted:
15—29 1, 2, 3, 6, 7, 8, 9, 10, 11, 12, 

14, 15, 16, 19

Theophilus 
of Alexandria

4, 5, 9, 10, 13 14 8, 12, 14

Cyril of 
Alexandria

1, 2, 3, 4 7 6, 7
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A B C

Gregory of 
Nazianzen

none 1 omitted

Amphilochius 
of Iconium

none 1 omitted

Tarasius of 
Constantinople

five references to the let- 
ter "ad episc. Siciliae"

Letter 
to Pope 
Hadrian

all omitted, except a short 
text from Ihe letter to Pope 
Hadrian

Gennadius of 
Constantinople

once reference is made to 
the Encyclical letter of 459: 
once to the letter to Mar- 
tyrius of Antioch

1
letter

none

John the
Fnster

none Greck 
Pedalion 
has 35

all omitted

Nicephorus of 
Constantinople

Fonli IX accept 227 canons: 
but 15 times a reference to 
them appears in the motu 
pioprios

Greek
Pedalion
has
37+7+11

many canons omitted

The work of the Commission was thorough, but one is disturbed to note 
the lack of respect with which the ancient canons, called Holy Canons 
by Orientais, are treated. To say that any of them should exeluded from 
consideration, it seems that a greather authority is needed.

Third questlon: Are the ancient canons referred to in the same Order 

that is tradilional in the Christian east?

The answer here is "Nou, and the reason for it is significant: the Council 
of Trullo is not acknowledge as eoumenical, and therefore, its second canon 
loses its real impact. For the Orthodox, an ecumenical council is the only 
authority competent to make disciplinary prescriptions binding on all 
churches, to abrogate or change the canons of preceding councils, to formu- 
late new ones better adapted to the times14. The Council of Trullo or Qui- 
nisexlum is, in their opinion certainly ecumenical, and, therefore, only 
another ecumenical council could say that the canons enumerated in its 
second canon are no longer valid, even though, as many Orthodox agree, 
many canons can no longer be applied to modern church life.

On the contrary, the Commission for the Oriental Catholic Code had at 
least strong doubts about the ecumenical character of the Council of Trullo, 
since its canons were approved by Rome only in so far as they were not 
in contradiction to more ancient canons, to the decrees of the Popes, or

'* Cf. my article in Concilium 1969, no. 8, English edition, p. 74.
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to boni mores's. This being so, the Trullan canons are referred to in fifth 
place, after the regional synods of Ancyra, Gangra, Carthage, and others. 
I say "fifth place“, because between the ecumenical councils and regional 
synods one finds references, first, to the letters and decrees of the Popes, 
and second, to the letters and decrees of Roman Congregations. In sixth 
place are found the canons of the Holy Fathers followed, occasionally, by 
the texts from the works of Saints Theodore the Studite, Athanasius the 
Athonite, and Pachomius. In seventh place we have the synods of Orien­
tal Catholics of the last three centuries, the whole being concluded by Ju- 
stinian's Corpus iuris civilis and the Basilica. Of course not all of these 
sources are referred to for each and every canon, but wherever it was 
possible to find a suitable text from the above mentioned sources, this is 
the order of citation. I give one example from "Cleri sanctitati", canon 349, 
adding the remark that many examples of this sort could be given.

This canon is a sort of exhortation to the bishops congregated in patriar­
chal synods to deal with matters that concern faith, morals, the eradication 
of abuses, controversies, and so on. The canon, in my opinion, is not neces- 
sary in a code; it contains, in fact, nothing of importance, these things 
being the natural topics for a patriarchal synod. Nevertheless, the Com­
mission that composed the Code found a long list of sources quoted in the 
footnote to this canon in which the order is the following.

1. Ecumenical Councils: Nicea I, can 5; Constantinople I, can. 2; Chal- 
cedon, can. 17, 19; Nicea II, can. 6; Constantinople IV, can. 26.

2. Letters of the Popes: Leo XIII, letter Litleris datis, June 15th, 1901;
3. Decrees of Roman Congregations: S. C. de Propaganda, instruction of 

May 31st, 1629, to the Apostolic Nuncio of Poland; instruction of June 
7, 1638, no. 2; decree of July 20th, 1760, n. 6; instruction of August 9th, 
1760; letter to the Bishop of Alba-Julia of July 12th, 1867, no. 1.

4. Apostolic Canons and Ancienl Regional Synods: Apostolic can. 37; 
Antioch, can. 20; Laodicea, can. 40; Carthage, can. 36, 61, 98, 106.

5. Council ol Trullo: can. 8, 25.
6. Canons ol the Holy Fathers: Basil the Great can. 47.
7. Synods ol the Oriental Calholic Churches: Armenian Synod of 1911; 

Maronite Synod of 1736, part III, Chapter IV, 29; Rumanian Synod of 
1872 tit. III, chapter III; Ruthenian Synod of Zamosc of 1720, tit. IV.

If there were appropriate texts from the Corpus iuris civilis of Justinian 
or from the Basilica, they would have been referred to in the last (8th) 
place.

ls FontI IX, p. VIII says: »non si vuole . . . toccare la questione dell’approvazione o 
meno del sinodo trullano o quinisesto: ma si vuole unicamente dire che i cento due 
canoni trullani hanno avuto valore giuridico per le comunitä orientali. Naturalmente anche 
per i canoni in questione rimane in picno vigore la clausola apposta dalla S. Sede all' 
approvazione della disciplina orientale. Come ciö fu esplicitamente ripetuto piü di una 
volta a proposito di Trullano: »Ita haec in hac synodo", dice il Papa Giovanni VIII (an. 
872—882), „principalis Sedes admittit, ut nullatenus ex his illae recipiantur, quae prioribus 
canonibus vel decretis Sanctorum Sedis huius Pontificum, aut certe bonis moribus inve- 
niantur adversae".
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The canon thus appears to be quite Oriental, even though one cannot 
say that it really is. Actually, almost half of the above enumerated sour- 
ces come from Rome. For number 2 and 3 this is obvious: for number 7 it 
is still true, because it is well known that the synods of the Oriental Calh- 
olic Churches of the last three centuries were so strongly influenced by 
the Latin Jus Decretalium that many of them can hardly be called "Orien­
tal". Moreover, the very text of the canon is taken word for word from 
canon 290 of the Latin Code, which speaks of a metropolitan or provincial 
synod of the Latin Church'“. It is obvious that the Commission for Cleri 
sanctitati had not first studied all the Oriental sources referred to in the 
footnote to canon 349 and then formulated the canon. Rather, the reverse 
was true; the canon was ready-made in the Latin Code, from where they 
took it over and, in the footnote, gave it more or less Oriental garb. The 
sources indicated in the Latin Code are fewer and different. There we find 
the following sources listed: the Liber Extra (C 25, X de accusationibus, 
inquisitionibus et denuntiationibus, V, I), the Council of Trent (sess. XXIV, 
de ref. C. 2), the Apostolic Constitution of Leo X of May 4th, 1515 (§ 2), 
and the letter of the Sacred Congregation of Propaganda Fide to the bish­
ops of India of August 28, 1893.

This simple example speaks for itself. It must only be added that this 
is not an exception, but the general rule. Almost every canon of the four 
motu proprios was dealt with in the same manner. And by this, one says 
all that is to be said about the ancient Holy Canons in the four motu pro­
prios. It would have been preferable if, at least in the case of canons taken 
over verbatim from the Latin Code, this code had been indicated as source. 
However, for the purpose of research, the sources indicated in the four 
motu proprios are very useful. In the Oriental Code the sources of the 
text up to the Decretum Gratiani are found, whereas in the Latin Code the 
references to the Decretum and subsequent. councils, synods, letters, and 
decrees of the Holy See are contained. Thus, by way of comparison, the 
history of modern canons can be beiter traced.

Fourth question: The works of Saint Theodore the Studite, Saint Athana­
sius the Atonite, and Saint Pachomius were mentioned; what was their 

influence on the four "Motu Proprios"?

In answering one has to include the monastic rules of Basil the Great. 
These rules are referred to in 27 canons, all but one contained in the motu 
proprio on monks and religious (PA)* 17. The monastic rules of Saint Padio-

'* The Latin Code, can. 290, says: "Patres in Concilio plenario vel provinciali congre- 
gati studiose inquirant ac decernant quae, ad fidei incrementum, ad moderandos mores, 
ad corrigendos abusus, ad controversias componendas, ad unam eandemque disciplinam 
servandam vel inducendara, opportune fore pro suo cuiusque territorio videntur“. Cleri 
sanctitati, can. 349, says: „Patres in Synodo congregati studiose inquirant ac decernant 
. . etc. The text that follows is exactly the same as in the Latin Code.

17 These references are found in: SN 167; PA 1, 2, 11, 35, 37, 48, 62, 69, 71, 74, 77, 97, 
107, 112, 117, 135, 136, 137, 139, 151, 152, 157, 182, 195, 208, 312, 313 (the last (wo canons 
still treat of religious, although they are found in the section de verboruni signiticatione 
in PA).
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mius are mentioned among the sources of 14 canons on religious (cf. supra, 
note 11). The works of Saint Athanasius the Atonite are indicated as sour­
ces of 11 canons of the same molu proprio'“. Most numerous of all are the 
references to Saint Theodore the Studite, which are given for 43 of the 
canons on religious and for 3 canons of Cleri sanctitati"1. Thus, one could 
gain the impression that the motu proprio on monks and religious was 
principally based on the writings of those four Oriental monks. To some 
extent this is true, because all rules on religious and monks have some 
roots in the ancienl: monasticism that originated in the East. Here again, 
however, the canons in the motu proprio were taken over, for the most 
part, word by word, from the Latin Code. Nonetheless, there are some 
important differences between the Latin Code and the Oriental motu pro­
prio on religious, especially as regards the canons on monks, which were 
introduced after a careful study of the works of the four saints, just men­
tioned. Hence the influence of these saints on Postquam Apostolicis Lit- 
teris was considerable. In spite of this, it still holds true that, in general, 
the wording of the canons is taken over almost verbatim from the Latin 
Code19 20, even though the sources indicated appear to be exclusively Orien­
tal.

Fifth: question: What influence did Justinian's "Corpus Juris Civilis" and 
the "Basilica" have on the four "Motu Proprio"?

The answer is "almost none at all", even though the references to these 
Byzantine civil law collections are the most numerous of all, so numerous, 
in fact, that 1 abandoned my plan of adding an appendix to this paper with 
the exact indication of these references. (If it would be of use to any 
colleague, I would be ready to give this indication too.) I present here 
only a brief summary of my research. The Institutiones of Justinian are 
indicated as a source for 16 canons (11 in SN, 3 in CS, 1 in PA, and 1 in 
CA), the Codex for 126 canons (110 in SN, 10 in CS, 3 in PA, and 3 in CA), 
the Digesta for 144 canons (120 in SN, 16 in CS, 5 in PA, and 3 in CA), and 
the Novellae for 38 canons (33 in SN, 3 in CA, 2 in CS). As for the Basilica, 
one finds references to them in the footnotes of 54 canons (48 in SN, 4 in 
CS, and 2 in PA). Of course, the number of texts referred to is really much 
greater, since, in a single canon with its different paragraphs, one can 
find as many as 10 references (e. g. SN, can. 360) and even more (SN, can. 
404 has 16 references) from these sources of Byzantine civil law.

19 PA can. 29. 35. 48, 64, 71, 74, 106, 136, 137, 183, 313.
'• PA can, 1, 26, 29, 31, 34, 35, 36, 37, 38, 48, 62, 64, 69, 71, 74, 75, 99, 105, 106, 107, 109, 

112, 116, 123, 135, 136, 137, 138, 139, 141, 143, 157, 161, 175, 182, 195, 196, 204, 206, 207, 
223, 312, 313: CS can. 162, 272, 347.

10 Here are some examples taken at random: PA can. 36 (— CIC 508), 37 (not in CIC), 
38 (— CIC 509), 48 (— CIC 516), 62 (— CIC 530), 64 (— CIC 532). For these canons the 
Latin Code refers exclusively to Latin sources, whereas PA refers to Saint Theodore the 
Studite, Saint Pachomius, Saint Athanasius the Athonite, the monastic rules of Saint 
Basil and, occasionally, an ancient canon (PA 48 relers to Nicea II, can. 11).
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Espeoially the motu proprio “SoIIicitudinem Nostram" is simply imin- 
dated with references to such sources, despite the fact that it is the one 
whose canons are the closest to the corresponding section (procedural law) 
of the Latin Code. The influence of these sources was, in fact, no greater 
on the Oriental Code than it was on the Latin Code, which, at bottom, 
does contain some traces of the procedural laws of Justinian's Code, as 
do the civil procedural codes of many European States. In this motu pro­
prio, the great majority of the canons are, indecd, taken verbatim from 
the Latin Code, and one may well ask why the sources indicated in the 
footnotes should be different. Some parts, on the other hand, are totally 
new, for instance, the canons de compromisso in arbitros (SN can. 98— 
122), which correspond better to the scripture (1 Cor. 6, 1—9) and ancient 
tradition (de episcopali audientia) than any other part of the procedural 
laws, the canons on trials before a single judge (SN can. 453—466), and 
tliose on penal procedure (SN can. 540—576). For these canons almost no 
Oriental source is indicated, and rightly so, since the first of these sections 
is taken from Pio Ciprotti's Observations, published by the Vatican Press 
in 194421, the second is based on the Code of Civil Procedure of the Vati­
can City State22, and the third, it would seem, is based on the Italian Civil 
Code, though a thorough investigation of the point has not yet been made. 
If in these sections few attempts were made to make the canons appear 
Oriental, one cannot but wonder why there should be such a flood of 
references to texts of Justinian in other sections, where the canons have 
been taken over word by word from the Latin Code, ln any case both 
Justinian's Corpus juris civilis and the Basilica have long since been 
abandoned in the Christian East. Their basic principles are still main- 
tained today by the Byzantine Orthodox Churches, but they are applied, 
not to Justinian's procedural law, but to the civil procedural law of mod­
ern States. The Russians applied the civil procedural laws of the Rus- 
sian Empire from at least the time of Peter the Great, and the Greeks 
follow Greek civil procedure. Why, then, make such an effort to convince 
Catholics that their procedural law is solidly based on Justinian? The 
procedural law has the purpose of assuring that justice be administered 
in the best possible manner, and the Orientais are ready to accept it, 
wherever it comes from, whether from Justinian, the Codex iuris cano­
nici or elsewhere, provided that it fulfills this basic requirement. Very 
hard work was necessary to incorporate in the footnotes references to 
all these texts from Byzantine civil codes. However precious this work 
may be for the sake of research, it is totally unconvincing in so far as 
the Oriental diaracter of the four motu proprios is concerned. From this 
point of vdew, one would prefer the references to be made to no other 
source, but the Latin Code. The Latin Code, especially concerning the 
procedural laws, was excellent, and now, after the Council, it is and will 
be even better. There should be no difficulty for Oriental Catholics to

*' Cf. for this R. SENETSKY, Excerpls front the Jnlluencc ol Pio CIprotii's observa­
tions on the Motu proprio SoIIicitudinem Nostram", Rome, 1968.

S! Cf. for this I. ZüZEK, Trials before a Single Judge in the Eastern Canon Law', 
Orientalia Chrisliana Periodica 30 (1964) 510—525.
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accept it as it is, provided, of course, that some Provision be made for 
patriarchs and their tribunals, and that consideration be taken liere and 
there of the personal Statutes that are still valid for Christian commu- 
nities in some countries of the Near East.

Last question: In what sense are the Holy canons the source of the
"Motu Proprios"?

The answer could be very complicated; to express it briefly, however, 
one may say that the Holy Canons are the source in many senses ranging 
from substantial agreement (in most cases), through various degrees of 
analogy, to the vaguest community of subject matter, a phenomenon that 
is verifiable with regard to the sources indicated in most codes. Here 
are two instances taken from the motu proprio on marriage to substan- 
tiate my answer. Thus, the llth canon of Ancyra, the 98th canon of 
Trullo, and the 22nd canon of Saint Basil, have very little in common 
with the 6th canon of CA, for which they are cited as sources. The canon 
speaks about formal betrothal, which, though juridically valid, gives no 
title to legal action for obtaining the celebration of marriage. The canons 
of Ancyra and Saint Basil do not speak about a breach of betrothal, but 
about betrothed girls who were abducted and must be given their free- 
dom; as for the Trullan canon, it declares a man who marries a girl betroth­
ed to another man, to be guilty of adultery and hence (implicitly) liable 
te penal action. As an example of analogy one may take canon 24 of CA: 
the canon is an exhortation to parish priests not to assist at a marriage 
of minors, if their parents are unaware of it or are rationabiliter inviti. 
The references given are to four canons of Saint Basil (22, 38. 40, 42) that 
speak of parental consent (or the consent of the master in the case of 
slaves) as a condition for the validity of a marriage of minors. Basil's 
principle is expressed in his 40th canon, which says that "those who are 
subject to the command of others can accomplish no juridically valid 
acts without the consent of their masters". Nobody applies the above 
provisions to marriage today.

Examples of this nature could be pointed out in great number. None­
theless, as I have said, the Holy Canons, whenever referred to, are on 
the whole substantiality in agreement with the discipline enacted in the 
canons of the four motu proprios.

Some final suggestions

On the basis of this paper I would like to state the following points re- 
garding a future code for Oriental Catholics.
1. The Latin Code should not be taken as the basis for the Oriental Code, 
except, perhaps, for procedural law.
2. The basis should be the Holy Canons as enumerated in the 2nd canon 
of Trullo, which has been approved by the Holy See since it does not 
contradict the decrees of the Popes or borii mores.
3. All references to Byzantine civil laws should rather be omitted.

158



4. More considoration should be given to the ancient canons and tra- 
ditions of the non-Byzantine Churches.
5. The canons of the Oriental Catholic synods of the last three centuries 
should not be laken into considoration in preparing the new code until 
they have been revised according to the decree of Vatican II on the 
Oriental Catholic Churches and until all Latinisms have been eliminated.
6. Careful consideration should be given to the efforts that the Orthodox 
are making at the present time to arrive at a common (Byzantine) code 
and to adapt the Holy Canons to the conditions of presentday life. Their 
decisions in this regard deserve special attention in a future aggiorna- 
mento of the Code for Oriental Catholics, in view of the ''almost com- 
plete communion" ("presque total") that has been recognized by the Pope 
as already existing between the Catholic and Orthodox Churches23.

!s Cf. Osservalore Romano, 7. III. 1971; „quasi piena" ibidem 21. I. 1971.
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